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MEMORANDUM. 


On  the  27th  of  October,  1888,  the  Honourable  Chris- 
topher Salmon  Patterson  one  of  the  Judges  of  the 
Court  of  Appeal  for  Ontario  was  appointed  a  Puisne 
Judge  of  the  Supreme  Court  of  Canada,  vice  the  Honour- 
able William  A.  Henry,  deceased. 

On  the  same  day  James  Maclennan,  of  the  city  of 
Toronto,  one  of  Her  Majesty's  Counsel,  was  appointed  a 
Judge  of  the  Supreme  Court  of  Judicature  for  Ontario. 

On  the  same  day  the  Honourable  James  Maclennan, 
one  of  the  Judges  of  the  Supreme  Court  of  Judicature  for 
Ontario  was  appointed  a  Judge  of  the  Court  of  Appeal 
for  Ontario,  vice  the  Honourable  Christopher  Salmon 
Patterson. 


ERRATA,  &c. 


Page  103 — Line  9  from  bottom  of  head-note,  insert  after  "dissenting,"  15 
O.  R.  84. 

109— Line  12  from  top,  insert  15  O.  R.  84. 

138—  Line  2  from  bottom  of  head-note,  for  "  was  "  read  "were," 
244 — Line  5  from  bottom  of  head  note,  insert  after  Q.  B.  D.,  16 
O.  R.  699. 
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James  v.  The  Ontario  and  Quebec  Railway 
Company. 

Railway — Expropriation  of  lands — Compensation — Date  at  which  value  is  to 
be  ascertained — Increase  in  value  owing  to  railway  itself — Deviation  of 
street. 

Held,  affirming  the  judgment  of  Ferguson,  J.,  12  0.  R.  624,  that  in  ascer- 
taining the  compensation  to  be  made  to  a  landowner  for  land  expropri- 
ated for  a  railway  under  R.  S.  C.  ch.  109  sec.  8,  the  value  of  the  part 
taken  (as  well  as  the  increased  value  of  the  part  not  taken,  which  by 
sub- sec.  21  is  to  be  set  off)  must  be  ascertained  with  reference  to  the 
date  of  the  deposit  of  the  map  or  plan  and  book  of  reference,  under 
sub-sec.  14,  (or  in  this  case  with  reference  to  the  date  of  the  notice  or 
determination  to  expropriate)  and  therefore  such  value  should  include 
an  increase  which  may  have  been  caused  by,  or  is  owing  to,  the  con- 
templated construction  of  the  railway. 

Semble,  per  Burton,  J.  A.,  that  what  is  intended  by  sub-sec.  21  is  a 
dii*ect  or  peculiar  benefit  accruing  to  the  particular  land  in  question 
and  not  the  general  benefit  to  all  landowners  resulting  from  the  con- 
struction of  the  railway. 

Semble,  per  Osler,  J.  A.  The  land  in  question  not  having  been  taken  for  the 
purpose  of  the  railway  strictly,  but,  after  the  same  had  been  laid  down, 
for  the  purpose  of  effecting  a  deviation  in  a  street  in  order  that  the 
railway  might  run  along  the  original  street,  there  was  no  right  to  set 
off  the  increased  value  of  the  land  not  taken,  caused  by  the  construc- 
tion of  the  railway. 

This  was  an  appeal  by  the  defendants  and  cross-appeal 
by  the  plaintiff  from  the  judgment  of  Ferguson,  J.,  re- 
ported 12  O.  R.  624,  where  and  in  the  present  judgments 
the  facts  are  clearly  stated. 

The  appeal  came  on  for  hearing  before  this  Court  on 
the  29th  of  November,  1887  * 

Robinson,  Q.  C.  and  Wells,  for  the  appellants  (defen- 
dants). 

Delamere  and  English,  for  the  respondent  (plaintiff). 

^Present—  Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
1 — VOL.  XV.  A.K. 
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The  following  amongst  other  authorities  were  referred 
to  :  Davidsony.  Boston,  &c.  R.  W.  Co.,  3  Gush.  92  ;  Boynton 
v.  Shirley  R  W.  Co.,  4  Cush.  469  ;  Great  Western  R.  W. 
Co  v.  Baby,  13  U.  C.  R.  ]  19  ;  Canada  Southern  R.  W.  Co. 
v.  Nor  veil,  4).  U.  C.  R.  207;  Symonds  v.  Cincinnati,  14 
Ohio  174  ;  v.    Williamsburgh,  15  Barb.  255  ;  2Voy 

•a%d  Boston  R.  W.  Co.,  v.  Zee,  13  Barb.  159  ;  Hayes  v.  2Vie 
Chicago,  &c,  R.  W.  Co.,  17  Am.  and  Eng.  Railway  Cases 
112  ;  J?e  Ontario  and  Quebec  R  W.  Co.,  and  Taylor,  6  O. 
R.  345  ;  Fierce  on  Railways,  210,  221  ;  Redfield  on  Rail- 
ways, 262. 

January  10,  1888.  Burton,  J.A. — Assuming  this  case 
to  come  within  the  provisions  of  the  47th  Vict.  ch.  11,  (D.),  I 
fail  to  see  any  ground  for  interfering  with  the  judgment  of 
the  learned  Judge  upon  the  defendants'  appeal. 

The  market  value  of  the  land  at  the  time  of  the  deposit 
of  the  plan  is  ordinarily  the  criterion  of  the  sum  to  be  paid 
for  the  land  actually  taken,  and  it  is  admitted  that  there 
was  no  difference  in  this  case  in  the  value  between  that 
date  and  the  time  adopted  for  that  purpose  by  the  learned 
-arbitrator. 

What  price  would  it  have  then  brought  in  the  market 
wTould  have  been  the  sole  question  if  the  whole  of  the 
plaintiff's  land  had  been  taken  ;  and  it  would  have  been 
quite  immaterial  whether  that  value  was  or  was  not 
brought  about  by  the  contemplated  railway,  or  by  any 
other  cause  then  existing,  or  in  prospect,  if  in  fV-ct  the 
land  could  then  have  been  disposed  of  at  the  price  1  lowed 
by  the  arbitrator. 

Of  course,  as  only  a  portion  of  the  plaintiff's  land  was 
taken,  he  would  be  entitled  to  claim,  in  addition  to  the 
value  of  the  land  taken,  for  any  damage  caused  to  the 
remainder  of  the  property  of  which  it  formed  a  part  by 
reason  of  its  severance. 

As  at  present  advised,  the  arbitrator,  if  he  erred  at  all, 
appears  to  me  to  have  done  so  in  not  awarding  in  addition 
to  the  value  of  the  land  taken,  the  sum  of  $335,  by  which 
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he  found  a  portion  of  the  remaining  land  deteriorated  in 
value.  That  question  is  not,  strictly  speaking,  before  us,  as 
no  such  point  appears  to  have  been  taken  by  the  plaintiff 
against  the  award;  but  although  the  question  is  not  before 
ns  for  decision,  I  find  it  necessary  in  order  to  explain 
my  reason  for  arriving  at  the  conclusion  that  the  award 
is  too  favorable  to  the  defendants,  to  state  shortly  my  view 
of  the  section  which  defines  the  duty  of  the  arbitrators  in 
estimating  the  value  and  compensation  in  cases  coming 
within  it,  as  for  the  purpose  of  this  decision  I  assume  this 
to  come,  and  by  which  they  are  directed  "  to  take  into 
consideration  the  increased  value  that  would  be  given  to 
any  land  through  or  over  which  the  railway  will  pass,  by 
reason  of  the  passage  of  the  railway  through  or  over  the 
same,  or  by  reason  of  the  construction  of  the  railway  :"  R. 
S.  C.  ch.  109  sec.  8,  sub-sec.  21. 

To  my  mind,  what  is  intended  by  the  enactment  is  a 
direct  or  peculiar  benefit  accruing  to  this  land  in  particular, 
and  not  the  general  benefit  resulting  to  all  land-owners 
from  the  construction  of  the  railway. 

It  would  be  unreasonable  to  impute  to  the  Legislature 
an  intention  to  place  a  person  whose  land  is  compulsorily 
taken  in  a  worse  position  than  the  owners  of  land  in  his 
immediate  vicinity  whose  lands  are  not  so  taken,  which 
they  would  do  if  they  allowed  such,  general  resulting 
benefit  to  be  set  off  against  the  value  of  the  land  actually 
taken ;  whereas,  if  by  reason  of  the  remaining  land  being  in 
close  proximity  to  the  railway  station,  or  the  lands  which 
were  previously  wet  and  swampy  being  drained  by  the 
work,  or  for  similar  reasons,  it  acquires  a  greatly  increased 
value  altogether  apart  from  the  general  increase,  there  is 
no  sound  reason  why  such  special  benefit  should  not  be  set 
off  against  the  damages  resulting  from  the  construction, 
and  even  against  the  value  of  the  land  taken. 

I  cannot  state  my  view  more  concisely  than  by  adopting 
the  language  of  the  Court  in  one  of  the  American  cases 
(Betts  v.  W llliamsburgh,  15  Barb.  255,)  to  which  we  have 
been  referred. 


4  ONTARIO  APPEAL  REPORTS.  [VOL. 

"  In  estimating  the  damages  resulting  from  the  road, 
consequential  or  speculative  damages  are  to  be  rejected, 
and  in  estimating  the  advantages  such  only  as  are  special 
or  peculiar  to  the  property  in  question  are  to  be  considered,, 
and  not  such  as  are  common  to  the  public." 

Entertaining  this  view,  I  think  the  award  of  the  arbi- 
trator is  too  favorable  to  the  company ;  as  if  I  understand 
his  mode  of  computation,  he  has  taken  into  account  not 
any  benefits  peculiar  to  this  land,  but  such  as  were  com- 
mon to  other  land-owners  in  the  vicinity ;  but  however  that 
may  be,  I  think  that  it  has  not  been  shewn  that  any  error 
has  been  made  in  appraising  the  value  of  the  land  taken, 
of  which  the  defendants  are  entitled  to  complain,  and 
therefore  the  defendants'  appeal  fails. 

Upon  the  cross-appeal  I  think  there  has  been  an  error 
in  the  computation,  although,  if  the  matter  were  open  to- 
ils, I  should  have  thought  that  sum  should  have  been  added 
to  the  plaintiff's  award.  I  think,  therefore,  the  cross- 
appeal  also  fails. 

Patterson,  J,  A. — Some  questions  which  have  been 
mooted  on  the  part  of  the  plaintiff,  who  is  before  us  as- 
respondent,  do  not  properly  arise  for  decision  on  this  appeal, 
and  they  are  of  sufficient  importance  in  connection  with  the 
operation  of  the  compensation  clauses  of  the  Railway  Act 
to  call  for,  as  they  doubtless  will  receive,  more  full  argu- 
ment in  some  other  case. 

The  appeal  is  from  the  judgment  of  Mr.  Justice  Ferguson 
delivered  on  the  appeal  to  him  from  the  report  of  the  arbi- 
trator, and  our  functions  are  confined  to  a  review  of  that 
judgment,  and  of  the  portions  of  the  report  which  were  the 
subjects  of  the  appeal  to  Mr.  Justice  Ferguson. 

I  have  had  an  opportunity  of  seeing  the  judgment  of  my 
brother  Osier,  and  I  cannot  add  anything  to  what  he  has 
written.  I  shall  merely  state  in  other  words  the  conclu- 
sions which,  after  a  careful  consideration  of  the  matter, 
seem  to  me  to  dispose  of  the  present  appeal. 

Sub-section  11,  of  section  9,  of  the  Consolidated  Railway 
Act,  1879,  declared  that  "  the  deposit  of  a  map  or  plan,  and 
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book  of  reference,  and  the  notice  of  such  deposit,  shall  be 
♦deemed  a  general  notice  to  all  the  parties  of  the  lands 
which  will  be  required  for  the  railway  and  works."  An 
amendment  made  in  1884  by  47  Vict.  ch.  11,  sec.  11,  (D.), 
added  that  "  the  date  of  such  deposit  shall  be  the  date  with 
reference  to  which  the  compensation  or  damages  shall  be 
ascertained  as  aforesaid." 

This  amendment  was  of  later  date  than  the  transactions 
now  in  question.  It  is  unnecessary  to  consider  whether  it 
should  be  regarded,  as  Mr.  Robinson  argued,  as  dealing  only 
with  procedure,  and  therefore  as  governing  the  arbitration 
held  in  1884,  after  the  passing  of  the  Act,  but  under  an 
order  of  court  made  before  the  passing  of  the  Act ;  or  was 
merely  declaratory  of  the  effect  of  the  Act  of  1879  ;  because, 
although  the  map,  &c,  were  deposited  in  1882,  they  did 
not  shew  this  land  as  required  for  the  railway  or  works. 

The  land  was  taken  for  the  purpose  of  making  a  road  in 
substitution  for  Charles  street,  along  which  the  railway 
was  to  be  constructed,  and  the  new  street  was  made  under 
.an  order  made  in  September,  1883,  by  the  railway  com- 
mittee of  the  Privy  Council  in  the  exercise  of  powers 
which,  as  far  as  they  related  to  the  case  of  a  railway  which 
ran  along  a  street,  and  did  not  merely  cross  the  street,  were 
first  conferred  in  May,  1883,  by  4G  Vict.  ch.  24,  sec.  4,  (D.) 
That  section  made  applicable  to  the  .case  of  any  land 
required  for  the  proper  carrying  out  of  the  require- 
ments of  the  railway  committee  all  the  provisions  of  law 
applicable  to  the  taking  of  land  by  railway  companies, 
and  its  valuation  and  conveyance  to  them,  and  to  the  com- 
pensation therefor. 

The  company  gave  notice  under  sub-sec  12  of  sec.  9  of 
the  Act  of  1879,  in  obedience  to  the  order  of  the  committee, 
in  April,  1884.  That  seems  to  be  the  earliest  act  which 
can  be  treated,  for  the  purpose  of  fixing  the  date  as  of 
which  the  damages  or  compensation  should  be  ascertained, 
as  equivalent  to  the  exhibition  of  the  land  on  the  map  or 
plan  and  book  of  reference.  A  similar  notice  had  been 
given  in  the  preceding  August,  but  we  need  not  inquire 
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what  effect,  if  any,  it  had,  because  it  is  found  as  a  fact  that 
the  value  of  the  land  was  the  same  in  April,  1884,  as  it  had 
been  in  August,  1883. 

The  valuation,  then,  ought  to  be  as  of  one  of  those  dates. 
We  may  speak  of  the  earlier  one,  because  it  is  the  one- 
spoken  of  in  the  report. 

The  value  of  the  plaintiff's  whole  land  in  August,  1883,. 
is  found  to  be  $9,321.75,  and  the  value  of  what  was 
left  $6/763,  shewing  the  value  of  what  was  taken  to  be 
$2,558.75.  The  company  is  not  charged  with  this  sum,  but 
the  arbitrator  finds  that  the  itemof  $6,763,  or  the  value 
of  the  residue,  is  and  was  in  August,  1883,  an  enhanced 
value  to  the  extent  of  $1,296.03,  from  the  effect  of  the  con- 
struction of  the  railway  upon  the  general  selling  price  of" 
lands  in  the  vicinity,  and  he  deducted  that  sum  from  the 
$2,558.75. 

The  company  appealed  to  Mr.  Justice  Ferguson,  not,  of 
course,  objecting  to  a  deduction  being  made,  but  insisting 
that  the  land  taken  should  not  have  been  valued  at  its. 
selling  price  as  enhanced  by  the  existence  or  prospect  of 
the  railway,  but  at  the  price  it  would  have  brought  if 
uninfluenced  by  the  effect  of  the  railway,  and  that  from 
the  amount  thus  ascertained  the  increment  in  value  of  the 
residue,  should  be  deducted. 

The  contention  seems  to  open  one  of  those  larger  ques- 
tions, or  perhaps  more  than  one,  which  lie  outside  of  the 
present  inquiry. 

The  point  for  us  to  decide  is,  whether  it  was  wrong  to 
take  the  date  of  the  notice,  or  of  the  decision  to  expropriate 
this  land,  as  the  date  with  reference  to  which  the  compen- 
sation Was  to  be  estimated. 

We  cannot  say  that  it  was  wrong  to  do  so,  but  from  the 
observations  I  have  made  upon  the  statute,  it  seems  to  be 
the  proper  date  to  adopt. 

This  view  may,  perhaps,  imply  a  question  of  the  right  of 
the  company  to  the  benefit  of  the  deduction ;  but  that  was 
not  a  question  made  in  the  Court  below,  and  as  I  have 
said,  we  are  not  reviewing  the  award  further  than  as  there 
attacked. 


XV.]  JAMES  V.  ONTARIO  AND  QUEBEC.  R.  W.  CO.  7 


Another  matter  complained  of  below,  and  there  decided 
in  favor  of  the  company,  has  been  made  the  subject  of 
cross-appeal  by  the  plaintiff. 

It  relates  to  an  item  of  $335.67,  which  the  company 
complained  had  been  computed  twice  by  the  arbitrator. 

Mr.  Delamere's  argument  to  shew  that  it  had  onbv  been 
computed  once,  was  ingenious  and  almost  convincing,  but 
on  carefully  looking  at  the  figures,  it  is  clear  that  the 
learned  Judge  was  right  in  holding  as  he  did. 

A  part  of  the  plaintiff's  land,  forming  a  triangular  build- 
ing L>t,  was  valued  by  the  arbitrator  at  $1,200  on  an  esti- 
mated frontage  of  seventy-four  feet.  The  residue  of  it, 
estimated  at  fifty-four  feet  frontage,  he  valued  at  $540> 
treating  the  part  taken  as  worth  $660 — as  at  first  sight 
one  would  conclude  Then  in  estimating  the  increased 
value  of  the  whole  residue,  the  arbitrators  arrived  at  the 
sum  of  $1,296.03,  by  allowing  $1,631.70  as  the  increase  on 
the  whole,  excluding  the  triangle,  and  he  held  that  the 
railway  had  depreciated  the  residue  of  the  triangle  by 
$335.67,  and  therefore  subtracted  that  sum  from  the 
$1,(531.70,  making  the  net  increase  $1,296.03. 

That  this  was  allowing  the  $335.67  twice  over  is 
apparent  from  noticing  that  if  the  triangle  at  its  original 
estimated  frontage  of  seventy-four  feet  was  worth  $1,200 
it  should,  when  reduced  to  fifty-four  feet,  have  been,  in  the 
same  proportion,  worth  $875.67.  But  it  was  put  down  at 
$540.  In  other  words  the  $335.67  was  deducted  in  that 
valuation,  and  should  not  have  been  deducted  again. 

We  must  dismiss  both  the  appeal  and  the  cross  appeal. 

Osler,  J.  A — The  litigation  between  these  parties  began 
in  the  shape  of  an  action  for  an  injunction  to  restrain  the 
defendants  from  obstructing  Charles  street,  a  public  high- 
way in  the  township  of  York,  on  which  the  plaintiff's 
property  abutted,  and  along  which  the  defendants  had 
carried  their  railwaj'  in  a  manner  otherwise  than  permitted 
by  law.  I  do  not  think  it  is  plainly  made  out  that  they 
proposed  to  acquire  any  part  of  the  plaintiff's  property, 
for  the  construction  of  their  railway  as  originally  laid 
out,  and  as  shewn  on  their  map  or  plan  and  book  of  refer- 
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ence.  But  we  see  that  by  an  order  in  council  of  the  21st 
September,  1883,  approving  a  report  of  the  railway  com- 
mittee of  the  Privy  Council  made  under  the  authority  of  46 
Vict.  ch.  24,  sec.  4,  (D.)  a  deviation  of  Charles  street  over  the 
plaintiff's  land  (the  same  having  been  assented  to  by  the 
municipal  council  of  the  township  of  York),  was  acquiesced 
in  and  authorised,  "  in  order  to  obviate  the  carrying  of  the 
railway  along  that  street." 

The  land  substantially  taken  from  the  plaintiff  is  there- 
fore so  taken  for  the  diversion  of  Charles  street  in  such  a 
way  as  to  enable  the  defendants  to  maintain  their  road  as 
laid  down  and  constructed  along  the  original  street,  and  it 
has  been  treated  by  all  parties  as  being  land  taken  by  the 
defendants  for  the  purposes  of  the  railway  within  the 
meaning  of  the  Railway  Act. 

By  a  consent  order  made  in  the  cause  on  the  1st  April, 
1883,  the  plaintiff's  motion  for  injunction  was  refused,  and 
it  was  referred  to  the  learned  Judge  of  the  County  Court 
of  the  county  of  York  as  sole  arbitrator,  "  under  the  Rail- 
way Act  of  1879,  and  an  official  referee  under  the  Ontario 
Judicature  Act  and  the  Rules  of  this  Court,  to  inquire  and 
state  what  compensation  was  payable  to  the  plaintiff  by 
the  defendants  for  the  land  taken  by  them  for  the  purpose 
of  their  railway,  including  the  making  a  diversion  of 
Charles  street,  and  what  damages  he  was  entitled  to,  if 
any,  under  the  provisions  of  the  Consolidated  Railway 
Act,  1879,  and  any  Acts  amending  the  same,  or  otherwise 
by  reason  of  the  diversion  of  Charles  street,  and  the  taking 
of  the  said  lands,  the  exercise  of  any  of  the  powers  granted 
by  the  said  Acts,  and  the  construction  of  the  railway." 

By  the  same  order  the  defendants  were  directed  to  serve 
a  notice  upon  the  plaintiff  according  to  the  provisions  of 
sub-sec.  12  of  sec.  9  of  the  Act,  shewing  the  proposed 
diversion,  and  the  land  required  therefor,  and  the  compen- 
sation they  were  willing  to  pay  for  the  same,  &c. 

The  defendants  accordingly  on  the  7th  of  April,  1884, 
served  such  a  notice,  with  a  description  of  the  land  intended 
to  be  taken  "  for  the  purpose  of  constructing  and  operating 
their  railway  thereon,  and  for  the  purpose  of  diverting 
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Charles  street,"  as  shewn  on  the  plan  annexed  to  the 
notice.    The  compensation  offered  was  $1,000. 

It  is  stated  in  the  arbitrator's  first  report,  that  the 
defendants  first  gave  notice  of  their  intention  of  taking  the 
land  in  question  by  a  notice  dated  the  22nd  August,  1883, 
a  month  before  the  date  of  the  order  in  council.  Their 
right  to  give  such  notice  at  that  time,  is  not  apparent, 
nor  its  legal  effect  upon  the  present  proceedings.  They  had 
carried  their  line  along  an  existing  highway,  relying,  it 
may  be  presumed,  either  upon  obtaining  leave  from  the 
municipal  authorities  therefor,  pursuant  to  see.  15,  sub-sec. 
1,  of  the  Railway  Act  (R.  S.  C.  eh.  109,  sec  12..  sub-sec.  1), 
or  upon  the  obtaining  authority  from  the  Privy  Council, 
with  the  assent  of  the  municipality,  to  make  a  deviation  of 
the  highway  as  they  have  now  done. 

However  that  may  be,  I  cannot  see  that  they  were  in  a 
position  to  acquire  the  plaintiff's  land  compulsorily  until 
after  the  order  of  the  Privy  Council  of  the  21st  September, 
1883. 

The  arbitrator's  first  report  was  not  satisfactory  to  either 
party  and  for  some  reason,  not  explained  to  us,  was  set  aside. 

He  made  a  second  report  which  the  defendants  moved 
against,  and  which  on  one  point  has  been  referred  back  to 
him,  but  has,  in  other  respects,  been  confirmed  by  Mr. 
Justice  Ferguson. 

The  defendants  appeal  from  that  part  of  his  decision, 
and  there  is  a  cross-appeal  by  the  plaintiff  against  the 
reference  back  to  the  arbitrator  as  to  the  item  which  the 
learned  judge  thought  should  have  been  disallowed. 

As  to  the  cross-appeal  I  think  the  plaintiff  has  not 
pointed  out  any  error  in  the  judgment.  It  very  plainly 
appears  on  the  face  of  the  report  that  one  item  of  damages, 
viz.,  the  loss  in  respect  of  lot  1,  has  been  twice  charged 
against  the  defendants.  The  cross-appeal  should  therefore 
be  dismissed. 

The  defendants'  appeal  is  substantially  against  the  mode 
in  which  the  arbitrator  has  ascertained  the  value  of  the 
land  taken  by  them. 
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They  contend  that  he  should  first  have  ascertained  such 
value  independently  of  the  existence  of  the  railway,  that 
is,  as  it  would  have  been  had  the  railway  never  been  pro- 
jected or  heard  of,  and  should  then  have  deducted  there- 
from, the  increased  value  given  to  the  (adjoining)  lands  of 
the  plaintiff  through  or  over  which  the  railway  passed,  by 
reason  of  the  passage  of  the  railway  through  or  over  the 
same,  or  by  reason  of  the  construction  of  the  railway ;  the 
difference  between  the  values  thus  ascertained  being  the- 
compensation  to  which  the  plaintiff  was  entitled. 

Another  objection  to  the  award  was,  that  the  arbitrator 
had  charged  the  defendants  with  interest  from  the  date  of 
the  notice  to  arbitrate,  whereas  it  should  only  have  been 
charged  from  the  date  on  which  the  company  took  posses- 
sion of  the  land.  The  point  was  somewhat  laboured  on  the 
argument,  but  as  the  difference  appears  to  be,  as  one  of  the 
learned  counsel  for  the  company  expressed  it,  "  so  small  as 
to  be  scarcely  worth  troubling  about,"  we  may  adopt  that 
view,  and  decline  to  decide  it. 

It  was  also  strenuously  urged  that  the  arbitrator  had 
ascertained  the  value  of  the  land  taken  with  reference  to 
the  date  of  the  notice  ot  the  22nd  August,  1883 ;  whereas 
the  statute,  47  Vict.  ch.ll,sec.  11,  (D)  declares  that  the  date  of 
the  deposit  of  the  plan  and  book  of  reference  in  the  office 
of  the  Minister  of  Railways,  shall  be  the  date  with  refer- 
ence to  which  the  value  of  the  land  taken  shall  be  ascer- 
tained. 

As,  however,  there  was  no  substantial  difference  between 
the  values  of  the  land  at  these  two  dates,  there  is  nothing 
in  this  objection  which  calls  for  a  decision,  even  if  it  be 
assumed  that  the  Act,  though  passed  after  the  order  of 
reference  was  made,  has  a  retrospective  operation  and 
applies  to  the  present  arbitration. 

To  return  to  the  principal  objection. 

Under  the  English  Acts,  the  railway  company  is  required 
to  pay  the  owner  full  compensation  for  the  value  of  the 
land  taken  or  injuriously  affected,  and  for  all  damages 
sustained  by  the  owner. 
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In  Stebbivg  v.  Metropolitan  Board  of  Works,  L.  R.  6  Q 
B.  37,  45,  Lush,  J.,  says  : 

"  The  value  of  the  land  is  to  be  assessed  on,  the  principle 
of  compensation  to  the  owner.    The  question  is  not  what 
the  persons  who  take  the  land  will  gain  by  taking  it,  but  ' 
what  the  person  from  whom  it  is  taken  will  lose  by  having 
it  taken  from  him." 

Lord  Esher,  M.  R,  in  the  Queen  v.  Essex,  17  Q.  B.  Div. 
44)7,  451,  says  : 

"  The  compensation  given  under  the  Lands  Clauses  Act, 
is  based  on  this  theory,  that  the  claimant  is  selling  his 
land  to  the  persons  who  are  to  pay  compensation,  but  he 
is  to  have  more  than  he  would  have  as  a  mere  vendor, 
because  he  is  a  vendor  compelled  to  sell." 

It  has  been  held  that  the  compensation  clauses  of  the 
Railway  Act,  Consol.  Stat.  Can.  ch.  66,  should  receive 
the  same  construction  as  the  corresponding  clauses  of 
the  Lands  Clauses  Consolidation  (Imperial)  Act,  relating 
to  the  nature  and  extent  of  the  company's  liability.  Our 
general  Acts  are  now  modified  in  this  respect  by  provi- 
sions already  cited,  not  found  in  the  English  Acts.  The 
increased  value  given  to  the  owner's  other  land  is  to  be 
taken  into  consideration,  and  set  off  against  the  compensa- 
tion which  would  be  otherwise  payable  to  him,  and  the  date 
of  filing  the  plan  is  to  be  that  with  reference  to  which 
the  compensation  shall  be  ascertained. 

I  am  of  opinion  that  the  learned  arbitrator  has  not 
erred  in  favor  of  the  owner,  at  all  events  in  the 
principle  on  which  he  has  arrived  at  the  amount  of 
the  compensation  awarded  to  the  plaintiff  for  the  land 
taken  by  defendants.  It  appears  to  me  to  be  a  moderate 
and  just  award  (except  as  to  the  inadvertent  error 
already  alluded  to),  for  a  smaller  sum  than  the  defendants 
had  offered  to  pay,  and  one  of  which  they,  at  all  events, 
have  no  reason  to  complain.  If  the  value  of  the  land  taken 
is  to  be  ascertained  as  of  a  fixed  date,  that  must  be  its  then 
value,  as  resulting  from,  all  existing  and  surrounding  cir- 
cumstances, including  any  increase  therein  which  ma}'  have 
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been  caused  by,  or  is  owing  to  the  contemplated  construc- 
tion of  the  railway.  The  Act  does  not  say  that  such  value 
is  to  be  ascertained  irrespective  of  the  railway,  or  without 
the  railway,  as  the  defendants  argue,  but  that  "  the  date 
of  the  deposit  of  the  map  or  plan,  and  book  of  reference 
shall  be  the  date  with  reference  to  which  the  compensation 
or  value,  <fec,  shall  be  ascertained." 

That  provision  will  apply  to  the  increased  value  of  other 
lands,  by  which  the  compensation  for  the  lands  actually 
taken  may  be  reduced.  And  I  can  conceive  of  no  reason 
why  the  then  market  value  of  the  latter  should  not,  prima 
facie,  subject  to  such  reduction,  be  the  minimum  compensa- 
tion to  be  awarded  to  the  owner. 

It  may  be  that  in  cases  like  those  selected  for  illustra- 
tion by  the  railway  company  in  their  reasons  of  appeal, 
where  there  is  no  great  disproportion  between  the  quan- 
tity of  land  taken  by  them,  and  that  which  is  retained  by 
the  land-owner,  the  increase  of  value  in  the  latter  will  not 
materially,  or  at  all,  reduce  the  amount  payable  to  the 
owner,  but  where  the  conditions  are  reversed,  as  is  com- 
monly the  case,  the  advantage  to  the  company  is  manifest. 

In  the  case  before  us  I  am  disposed  to  think  that  a  view 
much  more  favorable  to  the  owner  might  have  been  adopted 
by  the  arbitrator,  as  I  doubt  if  it  is  one  to  which  the  pro- 
visions of  the  47  Vict,  apply. 

The  land  now  taken  was  not,  as  I  gather  from  the  notice 
of  the  7th  April,  1884,  and  the  accompanying  surveyor's 
affidavit,  shewn  upon  the  original  map  or  plan  and  book 
of  reference  filed.  The  railway  had  been  laid  down  upon 
Charles  street,  as  shewui  thereby,  and  the  necessity  for 
acquiring  the  plaintiff's  land  arose  subsequently.  It  was 
taken,  not  for  the  purpose  of  deviating  the  line  of  the  rail- 
way under  sec.  7,  sub-sec.  11,  R.  S.  C.  ch.  109,  but  for  deviat- 
ing Charles  street  under  the  order  of  the  Privy  Council  and 
the  assent  of  the  municipality.  I  am  not  satisfied  that  the 
company  had  then  the  right  to  insist  that  the  increased 
value  which  the  plaintiff's  other  lands  might  have  already 
.acquired  in  consequence  of  the  construction  of  the  rail- 
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way  upon  Charles  street,  could  be  set  off  against  the 
compensation  payable  for  the  lands  so  taken,  or  that 
this  compensation  could  be  based  upon  any  thing  else 
than  the  value  of  the  lands  in  April,  1884  or  perhaps 
September,  1883,  the  date  of  the  order  in  council.  If  any 
increase  in  value  in  the  plaintiff's  remaining  land,  beyond 
that  which  it  had  already  acquired  in  consequence  of  the 
construction  of  the  railway,  was  owing  to  the  deviation  of 
Charles  street,  it  might  be  proper^  to  take  that  into  con- 
sideration [47  Vict.  ch.  11  sec.  3,  R.  S.  C.  ch.  109  sec.  74], 
but  this  would  probably  be  the  limit  of  the  company's 
right. 

It  is,  however,  unnecessary  to  consider  this  question 
further,  as  I  am  of  opinion  that  the  judgment  below  is 
right,  and  that  the  defendants'  appeal  should  be  dismissed. 

I  should  add  in  reference  to  the  judgment  of  Mr. 
Justice  Burton,  that  I  do  not  think  it  necessary  to  express 
any  opinion  upon  the  question  whether  the  increase  of 
value  of  surrounding  land  which  is  to  be  set  off  against 
the  value  of  the  land  taken  is  confined  to  some  special 
and  peculiar  value  caused  to  it  by  the  railway  over  and 
above  the  increased  value  acquired  by  it  in  common  with 
surrounding  lands. 

That  question  involves  the  consideration  of  several  deci- 
sions of  our  own  Courts,  and  I  prefer  to  leave  it  open  till 
it  arises. 


Hagarty,  C.  J.  0.,  concurred. 
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McMillan  v.  The  Grand  Trunk  Railway. 


Railway  company —Shipment  of  goods  to  a  point  beyond  defendants'  line — 
Negligence — Construction  of  conditions  of  contract — R.  S.  C.  ch.  109 
sec.  104- 

An  action  to  recover  damages  for  the  loss  of  goods  consigned  to  be  carried 
by  the  defendants  from  Toronto  to  McGregor  station,  on  the  C.  P. 
Railway  in  Manitoba,  and  for  injury  sust  lined  by  other  goods  from 
water  and  for  delay  in  transport.  The  line  of  the  defendants'  road 
extended  as  far  as  Fort  Gratiot,  Michigan,  and  the  goods  were  carried 
the  rest  of  the  way  by  other  companies,  and  were  damaged  by  the 
negligence  of  one  or  more  of  such  companies. 

The  defendants  sought  to  protect  themselves  from  liability  by  setting  up 
the  10th  condition  indorsed  on  the  receipt  given  to  the  plaintiff  for  the 
amount  paid  by  him  for  carriage,  which  was  as  follows  :  Goods 
addressed  to  consignees  at  points  beyond  the  places  at  which  the 
company  has  stations,  and  respecting  which  no  directions  to  the 
contrary  shall  have  been  received  at  those  stations,  will  be  forwarded 
to  their  destination  by  public  carrier  or  otherwise,  as  opportunity  may 
offer,  without  any  claim  for  delay  against  the  company  for  want  of 
opportunity  to  forward  them  ;  or  they  may,  at  the  discretion  of  the 
company,  be  suffered  to  remain  on  the  company's  premises,  or  be 
placed  in  shed  or  warehouse  (if  there  be  such  convenience  for  receiving 
the  same)  pending  communication  with  the  consignees,  at  the  risk  of 
the  owners  as  to  damage  thereto  from  any  cause  whatsoever.  But  the 
delivery  of  the  goods  by  the  company  will  be  considered  complete,  and 
all  responsibility  of  said  company  shall  cease,  when  such  other  carriers 
shall  have  received  notice  that  said  company  is  prepared  to  deliver  to 
them  the  said  goods  for  further  conveyance  ;  and  it  is  expressly  de- 
clared and  agreed  that  the  said  Grand  Trunk  Railway  Company  shall 
not  be  responsible  for  any  loss,  misdelivery,  damage,  or  detention 
occurring  after  the  said  goods  arrive  at  said  stations,  or  places  on  their 
line  nearest  to  the  points  or  places  which  they  are  consigned  to,  or 
beyond  their  said  limits." 

Held,  that  the  contract  of  the  defendants  was  to  carry  the  goods  to 
McGregor  station  ;  and  in  its  true  construction,  the  10th  condition 
applied  only  to  the  forwarding  of  the  goods  from  the  place  to  which 
the  defendants  had  contracted  to  carry  them,  whether  that  was  a  place 
on  the  line  of  the  defendants'  or  a  connecting  railway,  and  had  not  the 
effect  of  limiting  the  liability  of  the  defendants  to  matters  occurring  on 
their  own  line  only. 

Collins  v.  Bristol  and  Exeter  R.  W.  Co.,  7  H.  L.  Cases  194,  folio  ved. 

Held,  also,  that  the  provisions  of  the  Railway  Act,  R.  S.  C.  ch.  109  sec. 
104,  which  preclude  a  railway  company  from  relieving  themselves  from 
liability  by  any  notice,  condition,  or  declaration,  if  the  damage  arises 
from  any  negligence,  omission,  or  misconduct  of  the  company  or  its 
servants,  do  not  apply  to  a  contract  to  carry  goods  over  other  lines,  even 
though  such  are  within  the  territorial  jurisdiction  of  the  Parliament  of 
Canada. 

The  judgment  of  the  Q.  B.  D.  (12  0.  R.  103)  affirmed,  but  on  different 
grounds. 


This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  12  O.  R. 
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103,  where  the  pleadings  in  the  case  and  the  evidence 
adduced  on  the  trial  are  sufficiently  set  forth  ;  and  came 
on  for  hearing  before  this  Court  on  the  10th  and  11th  of 
November,  1887.* 

Wallace  Nesbitt,  for  the  appellants. 

Robinson,  Q.C.,  and  A.  Gait,  for  the  respondent. 

January  30,  1888.  Burton,  J. A. — There  was,  I  think, 
no  evidence  proper  to  submit  to  the  jury  of  a  verbal  con- 
tract to  can  y  in  this  case  The  goods  were,  according  to 
the  evidence  of  the  plaintiff's  agent,  not  received  by  the 
defendants  to  be  carried  except  upon  the  terms  of  the 
receipt  which  was  proved  at  the  trial,  which  was  handed 
to  the  plaintiff's  agent,  and  which  he  had  every  opportunity 
of  reading  if  he  chose  to  do  so.    If  he  did  not  care  to  do 

CD 

so,  the  liability  of  the  defendants  cannot  be  increased  by 
reason  of  such  neglect  on  his  part.  Having  failed  there- 
fore to  prove  his  statement  of  claim,  the  learned  Judge 
might  have  dismissed  the  action,  and  the  plaintiff  can 
scarcely  be  heard  to  complain  if  he  has  permitted  the  case 
to  go  on  as  if  he  had  alleged  the  written  contract  which 
was  the  only  contract  proved,  and  which  the  defendants  do 
not  dispute. 

The  conversations  spoken  of  by  the  plaintiff's  agent 
with  some  persons  about  the  station,  cannot  be  tortured 
into  a  contract  binding  upon  the  company,  and  there  is 
ample  evidence,  not  in  any  way  contradicted,  of  its  being 
the  invariable  mode  of  dealing  adopted  by  the  company 
not  to  receive  goods  to  be  carried  on  any  other  than  a 
written  shipping  bill,  which  was  the  course  pursued  on  the 
present  occasion. 

The  case  resolves  itself  into  a  question  of  the  construc- 
tion of  that  contract.  I  think  that  the  contract  was  one 
entire  contract  on  the  part  of  the  Grand  Trunk  Railway  to 
carry  the  goods  from  Toronto  to  Macgregor,  but  subject  to 
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the  conditions  indorsed  upon  it,  one  sum  is  paid  for  the 
whole  journey. 

The  Grand  Trunk  Company  are  not  bound  to  undertake 
the  carriage  of  goods  beyond  their  own  line  or  lines  opera- 
ted by  them;  it  is  quite  competent  therefore  to  them  if 
they  choose  to  enter  into  a  contract  to  carry  goods  beyond 
the  limits  of  their  own  lines,  to  specify  the  terms  and  con- 
ditions on  which  they  undertake  that  kind  of  business, 
and  the  provisions  of  the  Railway  Act  which  preclude  them 
from  relieving  themselves  from  liability  by  any  notice, 
condition,  or  declaration,  if  the  damage  arises  from  any 
negligence,  omission,  or  misconduct  of  the  company  or  its- 
servants  do  not  apply  to  such  a  contract. 

But  is  there  anything  in  condition  10  which  was  relied 
upon  in  the  present  case,  to  relieve  them  from  responsibility 
for  the  damage  and  loss,  in  consequence  of  their  having 
occurred  after  the  goods  left  the  defendants'  line  ? 

I  do  not  read  it  as  thus  limiting  their  liability.  I  think 
that  condition  was  framed  with  the  view  to  relieve  the 
company  from  its  liability  as  carriers,  and  to  convert  it 
into  that  of  warehousemen,  at  the  risk  of  the  consignees, 
whenever  the  goods  had  arrived  at  their  final  destination, 
whether  upon  their  own  line  or  any  other  to  which  they 
had  undertaken  to  carry  them,  or  at  points  upon  their  own 
line  from  which  they  were  to  be  further  despatched  by  an 
independent  mode  of  conveyance.  If  the  company  intended 
to  have  limited  their  liability  to  anything  occurring  upon 
their  own  line,  which  I  have  no  doubt  they  might  have 
done,  they  ought  to  have  stated  it  in  a  manner  incapable 
of  being  misunderstood. 

I  agree,  therefore,  in  thinking  that  the  judgment  should 
be  affirmed,  although  for  different  reasons  from  those  relied 
upon  in  the  Court  below. 

Patterson,  J.  A. — This  is  an  action  to  recover  damages 
for  the  loss  of  some  goods  consigned  from  Toronto  to- 
McGregor  station,  on  the  Canadian  Pacific  Railway  in 
Manitoba,  and  for  injury  sustained  by  other  goods  by  wet, 
and  for  delay  in  the  transport  of  them. 
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The  Canadian  Pacific  Railway  Company  were  joined  as 
defendants.  The  whole  claim  of  the  plaintiff-was  $2,000. 
He  received  and  accepted  $650  in  full  satisfaction  from  the 
Canadian  Pacific  Railway  Company,  without  abandoning 
his  claim  against  the  Grand  Trunk  Railway  Company  ; 
and  it  is  conceded  that  if  entitled  to  recover  against  that 
company  he  is  entitled  to  $1,350,  for  which  he  at  present 
has  judgment. 

The  plaintiff  came  with  his  family  from  Ireland  in  1881, 
and  after  remaining  nine  months  in  Toronto  he  went  to 
Manitoba.  He  went  in  March,  1882,  and  his  family  fol- 
lowed him  in  May.  His  brother  John  McMillan  lived  in 
Toronto,  and  had  done  so  for  twelve  or  fourteen  years.  The 
plaintiff  depended  on  John  to  see  to  forwarding  his  effects,, 
telling  him,  as  he  says  in  his  evidence,  which  was  taken 
in  Winnipeg  under  a  commission,  to  send  them  at  such  a 
time  as  that  they  would  reach  the  station  at  Portage  la. 
Prairie,  or  at  McGregor,  at  or  before  the  arrival  of  the 
family.  The  family  prepared  to  leave,  and  did  leave 
Toronto  on  the  24th  or  25th  of  May ;  but  it  was  not  until 
the  22nd  or  23rd  that  John  McMillan  arranged  for 
forwarding  the  effects.  On  the  22nd  he  went  to  the 
freight  department  of  the  Grand  Trunk  Railway  to  see 
about  the  matter,  and  it  will  be  useful  at  the  outset  to 
note  the  evidence  and  findings  as  to  what  was  done. 

The  main  contention  on  the  part  of  the  plaintiff  is,  that 
the  goods  were  received  and  carried  on  an  oral  contract 
made  by  John  McMillan  with  the  company.  [The 
learned  Judge  then  considei^ed  the  evidence  on  this 
point,  and  as  to  the  signing  of  the  receipt,  and  referred  to 
the  findings  of  the  jury  on  the  questions  submitted  to 
them,  and  to  the  judgments  delivered  in  the  Court  below, 
and  continued :] 

I  see  no  sufficient  reason  for  dissenting  from  the  con- 
clusion that  the  contract  of  the  Grand  Trunk  Railway  Co. 
was  to  carry  the  goods  to  McGregor  Station.  The  reason- 
ing on  which  the  decision  of  Bristol  and  Exeter  R.  W.  Co. 
v.  Collins,  7  H.  L.  Cas.  194,  proceeded  seems  to  me  to  fit 
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the  facts  of  this  case  so  closely  as  to  make  it  unnecessary 
to  go  more  at  large  into  the  subject. 

It  is  equally  clear  that  the  learned  Judge  who  tried  the 
action,  was  right  in  holding  that  there  was  no  contract  to 
carry  on  any  mere  oral  arrangement. 

The  case  is  far  from  being  the  simple  one  of  delivery 
of  goods  to  a  common  carrier  to  be  carried  under  his  com- 
mon law  liability. 

The  provisions  of  the  Consolidated  Railway  Act,  1879, 
following  those  enactments  which  were  so  much  discussed 
in  VogeVs  Case,  10  A.  R.  162;  11  S.  C.  R.  612,  were  contained 
in  section  25,  and  are  now  to  be  found  in  R.  S.  C.  ch.  109, 
sec.  104.  The  duties  there  declared  to  be  obligatory,  are 
not,  in  anything  of  importance  at  present,  distinguishable 
from  those  incumbent  at  common  law  upon  common  car- 
riers. They  are  to  start  and  run  trains  at  regular  hours 
fixed  by  public  notice,  and  to  furnish  sufficient  accommo- 
dation for  the  transportation  of  all  such  passengers  and 
goods  as  are  within  a  reasonable  time  previously  there  to 
offered  for  transportation  at  the  place  of  starting,  and  at 
the  junctions  of  other  railways,  and  at  usual  stopping 
places  established  for  receiving  and  discharging  way  pas- 
sengers and  goods  from  the  trains  ;  and  it  is  declared  that 
such  passengers  and  goods  shall  be  taken,  transported  to 
and  from,  and  discharged  at,  such  places,  on  the  due  pay- 
ment of  the  toll,  freight,  or  fare  lawfully  payable  there- 
for. 

Those  provisions  apply,  by  section  3,  sub-sec.  3,  to  all 
railway  companies  and  railways  within  the  legislative 
authority  of  the  Parliament  of  Canada,  except  Government 
railways ;  but  they  extend  no  farther.  The  statute  im- 
poses no  duty  with  respect  to  traffic  over  foreign  railways, 
and  leaves  the  company  free  to  prescribe  the  terms  on 
which  it  will  undertake  the  carriage  of  goods  over  other 
lines  than  its  own. 

The  plaintiff  is  not  assisted  by  cases  of  the  class  of 
Muschamp  v.  Lancaster  and  Preston  R.  W.  Co.,  8  M.  & 
W.  421,  and  Malpas  v.  London  and  South  Western  B.  W. 
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<7o.,  L.  R.  1  C.  P.  336,  in  which  the  contract  was  effected 
by  the  actual  delivery  to  and  receipt  by  an  agent  of  the 
■company  of  the  goods  to  be  carried.  What  he  depends  on 
is  a  mere  conversation  with  some  clerk,  but  who  the  clerk 
was,  or  what  were  his  duties,  he  does  not  know.  In  the 
delivery  of  the  goods,  and  their  receipt  by  the  company, 
other  persons  were  concerned  at  every  step  taken,  and,  as 
I  have  shewn  from  the  evidence,  there  is  no  room  for  con- 
tending that  they  were  received  uponan  oral  agreement, 
nor  any  uncertainty  as  to  the  terms  of  the  written  docu- 
ments: Parker  v.  South  Eastern  R  W.  Co.,  2  C.  P.  D.  416, 
and  Zunz  v.  South  Eastern  R.  W.  Co.,  L.  R.  4  Q.  B.  539, 
may  be  usefully  referred  to  ononis  branch,  of  the  case. 

The  goods  left  Toronto  on  the  25th  May,  and  arrived  at 
Fort  Gratiot,  or  Port  Huron,  which  is  in  the  State  of 
Michigan,  and  is  the  western  terminus  of  the  Grand  Trunk 
Railway,  on  the  27th.  The  next  part  of  the  route  was 
over  the  Chicago  and  Grand ^Trunk  Railway  to  Chicago; 
but  it  appears  that  the  car  was  detained  at  Port  Huron 
until  the  10th  of  June  by  some  proceedings  of  the  United 
States  customs  officers.  Nothing  turns  upon  this,  though 
one  of  the  rather  extravagant  contentions  at  the  trial  was 
that  the  oral  contract  to  be  deduced  from  John  McMil- 
lan's evidence  was  to  send  the  goods  through  without 
delay  from  customs  or  anything,  and  in  time  to  reach 
Manitoba  as  soon  as  the  family. 

From  Chicago  to  St.  Paul  another^railway  had  to  for- 
ward the  goods,  and  a  fourth  to  St.  Vincent,  where  they 
passed  into  the  charge  of  the  Canadian  Pacific,  and  reached 
Winnipeg  on  the  22nd  of  June. 

So  far  the  goods  were  in  the  car  in  which  they  left 
Toronto,  which  was  sealed  before  starting  by  the  Grand 
Trunk  Railway  officials,  and  sealed  again  as  a  bonded  car 
by  the  U.  S.  Customs  officers  at  Port  Huron.  At  Winni- 
peg the  goods  were  unloaded  and  placed  in  the  customs 
warehouse,  where  they  remained  till  the  24th  of  July, 
when  they  were  sent  by  a  Canadian^Pacific  Railway  car 
to  Portage,  arriving  there,  as  it  is'said,  on  the  next  day. 
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The  month's  delay  at  Winnipeg  is  not  shewn  to  have  been 
unavoidable,  but  a  greater  delay  occurred  before  the  plain- 
tiff received  the  goods  at  Portage,  the  delivery  being  only 
on  the  lOfch  of  October.  The  damage  to  the  goods,  and 
the  loss  of  two  packages,  seem  to  be  understood,  and  are 
no  doubt  properly  assumed,  to  have  occurred  after  the 
Canadian  Pacific  Railway  had  charge.  No  question  of  fact 
on  the  subject  was  left  to  the  jury,  but  I  gather  from, 
amongst  other  indications,  the  judgment  delivered  after  the 
trial,  that  the  understanding  was  as  I  have  mentioned. 

Whatever  may  be  the  liability  of  the  Grand  Trunk  Rail- 
Railway  Company,  as  a  matter  of  contract,  there  does  not 
appear  to  be  any  evidence  of  negligence  on  the  part  of  the 
immediate  servants  of  that  company. 

Now  let  us  look  at  the  conditions  on  wThich  the  defen- 
dants rely  for  immunity.  The  10th  condition  is,  that 
all  goods  addressed  to  consignees  at  points  beyond  the 
places  at  which  the  company  has  stations,  and  respecting 
which  no  direction  to  the  contrary  shall  have  been  received 
at  those  stations,  will  be  forwarded  to  their  destination 
by  public  carrier  or  otherwise,  as  opportunity  may  offer,, 
without  any  claim  for  delay  against  the  company  for  want 
of  opportunity  to  forward  them  ;  or  they  may,  at  the  dis- 
cretion of  the  company,  be  suffered  to  remain  on  the 
company's  premises,  or  be  placed  in  shed  or  warehouse, 
(if  there  be  such  convenience  for  receiving  the  same) 
pending  communication  with  the  consignees,  at  the  risk 
of  the  owners  as  to  damage  thereto  from  any  cause- 
whatever.  But  the  delivery  of  the  goods  by  the  com- 
pany will  be  considered  complete,  and  all  responsibility 
of  the  said  company  shall  cease,  when  such  other  carrier 
shall  have  received  notice  that  the  said  company  is  pre- 
pared to  deliver  to  them  the  said  goods  for  further  con- 
ve}7ance ;  and  it  is  expressly  declared  and  agreed  that  the 
said  Grand  Trunk  Railway  Company  shall  not  be  respon- 
sible for  any  loss,  misdelivery,  damage,  or  detention  that 
may  happen  to  goods  so  sent  by  them,  if  such  loss,  mis- 
delivery, damage,  or  detention  occur  after  the  said  goods 
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arrive  at  the  said  stations  or  places  on  their  line  nearest 
to  the  points  or  place  which  they  are  consigned  to,  or 
beyond  their  said  limits. 

This  condition  is  almost  identical  with  a  condition,  also 
numbered  10,  which  was  in  question  in  Collins  v.  Bristol  and 
Exeter  R.  W.  Co.,  11  Ex.  790  ;  1  H.  &  N.  517  .  7  H.  L.  Cas. 
194.  One  variation  is  in  the  words :  "  Consignees  at  points 
beyond  the  places  at  which  the  company  has  stations," 
where  the  English  condition  reads  :  "  Consignees  resident 
beyond  the  limits  of  the  company's  local  regulations  for 
the  delivery  of  goods  from  the  different  stations  of  the 
railway."  This  variation  is  slight,  if  in  effect  it  differs 
from  the  original.  The  next  is  more  noteworthy.  We 
have  the  not  very  intelligible  phrase,  "  and  respect- 
ing which  no  direction  to  the  contrary  shall  have  been 
received  at  those  stations,"  substituted  for  "  and  respecting 
which  no  directions  to  the  contrary  shall  have  been 
received  previous  to  arrival  at  the  station."  In  the 
Collins  Case  the  condition  was  construed  by  the  House 
of  Lords  to  apply  only  to  the  forwarding  of  goods 
from  the  place  to  which  the  company  had  contracted  to 
carry  them,  whether  that  was  a  place  on  the  line  of  the 
company,  or  on  a  connecting  railway.  The  same  reading 
of  the  language  is  appropriate  to  this  condition,  and 
there  are  some  reasons  for  adhering  to  it  in  addition 
to  those  found  in  the  English  form.  It  is  in  evidence 
that  the  Grand  Trunk  Railway  Company  had  a  choice 
between  two  routes  from  Toronto,  viz.,  by  the  old 
Great  Western  route  to  Detroit,  and  thence  by  the 
Michigan  Central  Railroad  to  Chicago,  and  by  Port 
Huron,  and  thence  by  the  Chicago  and  Grand  Trunk  Rail- 
way. The  construction  of  the  condition  for  which  they 
contend  would  authorize  what  no  one  can  suppose  to  have 
been  intended,  viz.,  that  the  company  might  warehouse  the 
goods  at  Detroit  or  Port  Huron,  pending  communication 
with  the  plaintiff  in  Manitoba.  No  direction  as  to  for- 
warding from  either  of  those  termini  had  been  received 
*it  the  places  designated  in  the  condition  as  "  those  sta- 
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tions,"  whatever  that  means.  But  a  direction  had  been 
given  in  Toronto  to  forward  to  McGregor  Station,  and  the 
company  had  undertaken  to  clo  that  and  had  been  paid  for 
doing  it. 

The  obligation  to  carry  through  on  a  contract  like  this 
one  is  conceded  by  the  11th  condition,  which  makes  a 
special  provision  for  the  event  of  part  of  the  route  off  the 
company's  line,  being  by  water  : 

"  11.  That  all  property  contracted  for  at  a  through 
rate  or  otherwise,  to  or  from  places  beyond  the  limit  of  the 
Grand  Trunk  Railway  if  shipped  by  water,  shall,  while 
not  on  the  company's  railway  or  in  their  sheds  or  ware- 
houses, be  entirely  at  the  owner's  risk,"  &c. 

The  tenth  condition  is  thus  inapplicable. 

The  third  condition  is  not  pleaded,  though  at  first  sight, 
it  would  seem  to  provide  for  immunity  where  the  injury 
was  occasioned  by  wet.  On  examination,  however;  it  will 
appear  that  the  defendants  were  well  advised  in  not  rely- 
ing upon  it. 

It  reads  as  folbws  : 

"  Nor  will  the  company  be  liable  for  damages  occasioned 
by  delays  caused  by  storms,  accidents,  over  pressure  of 
freight,  or  unavoidable  causes,  or  by  the  weather,  wet,  fire, 
heat,  frost,  or  delay  of  perishable  articles,  or  from  civil 
commotion." 

Taking  the  fact  to  be  that  the  damage  from  wet  would 
not  have  happened  in  the  absence  of  negligence,  the 
negligence  having  been  that  of  the  Canadian  Pacific  Rail- 
way Company  when  acting  as  agents  of  the  Grand  Trunk 
Railway  Company,  the  first  question  would  be  the  power 
of  the  company  to  impose  the  condition. 

VogeVs  Case  must  not  be  understood  to  go  farther  than 
the  decision  really  warrants.  It  turned  upon  the  enact- 
ment already  in  part  referred  to  (R.  S.  C.  ch.  109,  sec.  104), 
which,  after  prescribing  certain  duties  in  the  carriage  of 
passengers  and  goods,  proceeded  to  declare  that  "  every 
person  aggrieved  by  any  neglect  or  refusal  in  the  premises 
shall  have  an  action  therefor  against  the  company  ;  from- 
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which  action  the  company  shall  not  be  relieved  by  any 
notice,  condition,  or  declaration,  if  the  damage  arises  from 
any  negligence  or  omission  of  the  company,  or  of  its  ser- 
vants." 

There  was  some  difference  of  opinion  both  in  this  Court 
and  in  the  Supreme  Court,  as  to  whether  the  transaction, 
which  was  the  hiring  of  a  car  for  the  carriage  of  horses  to 
the  plaintiff,  who  was  at  liberty  to  load  the  car  to  its  full 
capacity,  or  to  put  in  as  few  horses  as  he  pleased,  came 
within  the  scope  of  the  statute  ;  and  while  it  was  held  in 
both  courts  that  conditions,  indorsed  as  these  are  on  the 
shipping  note  of  the  company,  came  within  the  statutory 
terms,  "  notice,  condition,  or  declaration,"  neither  Court 
was  quite  unanimous  in  so  holding;  but  none  of  the 
judges  in  either  Court  doubted  that  the  statute,  in  giving 
the  action  and  in  restraining  the  imposition  of  conditions 
for  immunity  from  liability  for  negligence,  dealt  only  with 
actions  for  breach  of  the  duty  which  it  prescribed. 

In  VogeVs  Case,  the  contract  was  to  carry  from  one 
station  of  the  Grand  Trunk  Railway  to  another ;  and  in 
Mortons  Case,  which  wTas decided  at  the  same  time,  though 
the  contract  was  to  carry  to  Manitoba,  the  accident  hap- 
pened upon  the  Grand  Trunk  Railway, 

In  the  case  in  hand,  therefore,  we  should  clearly  be  com- 
pelled to  consider  the  construction  and  effect  of  the  condi- 
tion if  the  default  and  the  damage  had  occurred  during 
the  transit  of  the  goods  through  the  United  States.  The 
situation  would  then  have  been  not  unlike  that  in  Zunz 
v.  South  Eastern  R.  W.  Co.,  L.  R.  4  Q.  B.  539. 

Is  that  position  altered  by  the  fact  that  the  goods  reached 
Manitoba  in  safety  and  suffered  the  damage  within  the 
territorial  jurisdiction  of  Parliament 

I  do  not  think  it  is.  The  duty  incumbent  on  the  Grand 
Trunk  Railway  Company  under  the  statute,  relates  to  its 
own  railway  only.  It  is  no  more  bound  to  carry  over  the 
Canadian  Pacific  Railway  than  over  the  New  York  Central, 
or  the  Chicago,  Milwaukee  and  St.  Paul.  The  company 
may  contract  to  carry  to  places  on  any  one  of  those  lines, 
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but  its  contract  will  resemble  that  in  question  in  Collins 
Case,  which  was  a  contract  by  the  Great  Western  Railway 
Company  to  carry  from  Bath  to  Torquay,  a  station  on  the 
South  Devon  Railway.  The  Bristol  and  Exeter  Railway 
connected  the  other  two,  and  the  goods  were  destroyed 
by  an  accidental  fire  while  on  that  road.  One  condition 
was  that  the  Great  Western  Company  would  not  be  an- 
swerable for  the  loss  of  or  for  damage  to  any  goods  arising 
from  fire.  Alderson,  B.,  giving  the  judgment  of  the  Court 
of  Exchequer,  said  (11  Ex.  797)  : 

"  We  think  that  there  was  a  contract  by  the  Great 
Western  Railway  Company  to  carry  the  goods  the  whole 
way  to  Torquay,  and  of  course  the  condition  against  fire 
extends  to  protect  them  against  loss  from  such  cause 
during  the  entire  journey." 

This  opinion  was  approved  in  the  House  of  Lords. 

That  decision  at  first  sight,  would  seem  to  tell  in  the 
defendants'  favour,  so  far  as  the  damages  are  for  injury 
from  wet ;  but  there  is  the  important  difference  between 
the  cases,  that  in  the  one  the  fire  was  accidental,  and  in 
the  other  the  wetting  is  attributed  to  the  negligence  of  the 
railway  people. 

Upon  the  general  subject  of  conditions  under  which 
immunity  is  claimed,  even  when  the  loss  has  been  caused 
by  negligence,  it  would  be  useless  to  enter  anew  upon  a 
discussion  of  the  decisions  which  were  very  fully  examined 
in  the  judgments  delivered  in  this  court  in  Fitzgerald  v. 
Grand  Trunk  R  W.  Co.,  4  A.  R.  601. 

It  results  from  that  discussion  that  there  is  power  to 
secure  such  immunity  by  means  of  a  condition  aptly  framed 
for  the  purpose.  Let  us,  therefore,  give  attention  to  the 
terms  of  this  condition,  remembering,  of  course,  that  the 
case  is  peculiarly  one  for  giving  against  the  company 
whose  language  it  is,  any  ambiguity  or  doubt  arising  from 
the  terms  of  the  condition. 

The  idea  that  negligence  is  meant  to  be  covered  by  the 
condition  is  certainly  not  suggested  by  reading  it.  There 
is  nothing  equivalent  to  the  expression  "however  caused," 
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on  which  so  much  stress  was  laid  in  decisions  commented 
on  in  Fitzgerald's  Case  ;  much  less  is  there  such  an  express 
reference  to  negligence  as  was  embodied  in  the  condition 
in  Doolan  v.  Midland  R  W.  Co.,  App.  Cas.  7921. 

There  is  no  reason  for  assuming,  in  advance,  an  intention 
to  do  more  by  the  condition  than  protect  the  company 
from  some  of  the  responsibility  cast  at  common  law  upon 
the  carrier,  who  was  not  only  bound  to  exercise  skill  and 
diligence,  but  was  also  an  insurer. 

The  rule  of  noscitur  a  sociis  is  also  suggested  by  the 
enumeration  in  the  condition  of  a  number  of  casualties 
with  which  no  idea  of  negligence  is  associated:  storms 
causing  delay,  accidents,  over-pressure  of  freight,  unavoid- 
able causes,  weather,  the  perishable  nature  of  the  goods 
carried,  civil  commotion  ;  and  when  we  find  among  this 
class  of  casualties  the  other  causes — wet,  fire,  heat  and 
frost,  it  is  more  consonant  with  sound  interpretation  to 
assign  them  to  the  same  class  than  to  understand  the  stip- 
ulation to  point  to  injury  arising  from  negligent  exposure. 

For  these  reasons,  I  think  the  third  condition  ought  not 
to  be  construed  to  protect  the  defendants  from  the  conse- 
quence of  neglect  of  duty  by  their  agents. 

But  I  do  not  consider  the  condition  applicable  to  the 
circumstances. 

The  company  adopted  Portage  la  Prairie  instead  of 
McGregor,  as  the  station  to  which  the  goods  were  to  be 
carried.  Mr.  Belcher,  the  station  agent,  says  that  was 
because  there  was  no  agent  at  McGregor,  which  agrees 
with  the  plaintiff's  statement  that  when  he  went  to  Port- 
age on  the  27th  of  May  to  meet  his  family,  he  learned, 
.that  there  was  no  convenience  for  receiving  goods  at 
McGregor,  and  verbally  asked  that  they  should  be  stopped 
at  Portage,  repeating  his  request  by  letter  two  days  after- 
wards. 

There  is  nothing  in  the  evidence  to  suggest  that  the 
goods  did  not  all  arrive  at  the  Portage,  the  date  being  given 
as  the  25th  of  July,  and  were  not  all  at  that  time  in  good 
♦order.    The  only  cause  for  complaint  up  to  that  time, 

4 — VOL.  XV.  A.R, 


26 


ONTARIO  APPEAL  REPORTS. 


would  seem  to  be  the  month's  delay  at  'Winnipeg.  Then 
came  the  long  delay.  Mr.  Belcher  says  that  his  clerk,  by 
his  directions,  addressed  a  notice  upon  the  arrival  of  the 
goods  to  the  plaintiff  at  McGregor,  not  knowing  that  he 
lived  at  Gladstone. 

It  does  not  seem  certain  that  there  was  a  post  office  at 
McGregor. 

On  the  19th  of  September,  a  notice  was  sent  by  post 
card  to  Gladstone.  That  was  the  first  intimation  to  the 
plaintiff  of  the  arrival  of  the  goods,  though  he  had,  as  he 
deposes,  been  diligent  in  trying  to  find  them.  Mr.  Paul 
who  was  teaming  between  Gladstone  and  Portage  inquired 
for  them,  the  last  time  being  on  the  28th  July,  three  days 
after  they  are  said  to  have  arrived  ;  and  the  plaintiff  him- 
self went  on  the  31st  to  McGregor  and  thence  to  Portage 
and  on  to  Winnipeg,  but  could  not  find  them  though  he 
examined  the  baggage  at  the  two  last  named  stations. 
The  reply  to  his  inquiries  was  that  the  goods  had  not 
arrived. 

The  conclusion  of  fact  indicated  by  this  evidence  is 
that  the  injury  occurred  and  the  missing  packages  were 
lost  during  these  two  months,  and  no  account  of  the  goods 
is  given  to  rebut  that  inference. 

The  negligence  and  the  resulting  injury  therefore,  hap- 
pened after  the  transit  was  over,  and  when,  but  for  the 
default  of  the  company,  the  goods  would  not  have  been  in 
their  possession. 

The  condition  cannot,  by  any  fair  interpretation,  be  made 
to  apply  to  such  a  state  of  facts. 

Another  obstacle  is,  the  fact  that,  after  all,  the  complaint 
may  be  put  on  the  ground  of  delay  in  the  delivery  of  the 
goods.  The  injury  may  be  fairly  enough  ascribed  to  the 
delay,  if  a  prompt  delivery  would  have  saved  the  goods 
from  exposure.  The  delay  was  not  occasioned  by  any  of 
the  causes  enumerated  in  the  condition. 

Another  condition  which  was  pleaded,  was  No.  12, 
which  is,  "  that  no  claim  for  damage  to,  loss  of,  or  deten- 
tion of  any  goods  for  which  this  company  is  accountable, 
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shall  be  allowed  unless  notice  in  writing  and  the  particu- 
lars of  the  claim  for  said  loss,  damage,  or  detention  are 
given  to  the  station  freight  agent  at  or  nearest  to  the  place 
of  delivery  within  thirty-six  hours  after  the  goods  in 
respect  of  which  the  claim  is  made  are  delivered." 

Some  interrogatories  bearing  on  this  condition  were 
included  amongst  those  answered  under  the  commission  at 
Winnipeg,  but  no  point  seems  to  have  been  made  upon  it 
at  the  trial.  There  is  no  finding  of  fact  respecting  it.  It 
does  not  appear  to  have  been  insisted  on,  or  even  alluded 
to,  in  the  Divisional  Court,  and  it  has  not  been  mentioned 
in  the  reasons  of  appeal,  or  in  the  argument  before  us.  It- 
may  have  been  thought  to  be  not  strictly  applicable  to  the 
circumstances  under  which  the  claim  of  the  plaintiff  arises,  or 
to  have  been  complied  with  in  substance  if  not  to  the  letter. 

The  construction  of  the  contract,  as  being  a  through 
contract  to  carry  to  McGregor  station,  was  resisted  by 
the  argument,  amongst  others,  that  such  a  contract  would 
be  ultra  vires ;  and  the  objection  has  been  included  in  the 
reasons  of  appeal,  where  it  is  urged  that  the  company's 
powers  are  only  those  defined  in  sub  sec.  9  of  sec.  6,  of 
R.  S.  C.  ch.  109 — viz.,  to  take,  transport,  carry,  and  con- 
vey persons  and  goods  on  the  railway,  meaning  their  own 
railway. 

It  strikes  me  that  a  decision  in  favor  of  this  objection, 
would  cause  the  company  some  embarrassment  ;  but  there 
is  no  foundation  for  it.  The  powers  given  by  section  56 
of  the  statute,  or  so  much  of  that  section  as  was  contained 
in  the  Consolidated  Railway  Act,  1879,  sec.  60,  are  amply 
sufficient. 

But  the  objection  goes  only  to  the  form  of  the  remedy, 
and  not  the  root  of  the  company's  liability.  The  goods 
were  actually  received  and  dealt  with,  and  if  not  liable 
upon  the  contract,  the  company  would  be  liable  in  tort. 

The  appeal  must,  in  my  opinion,  be  dismissed. 

Osler,  J.  A. — I  think  that  the  contract  of  the  defen- 
dants was  one  entire  contract  to  carry  to  McGregor  Station, 
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and  that  the  tenth  condition  of  the  special  contact  plea- 
ded in  the  third  paragraph  of  the  statement  of  defence  is 
to  be  construed  in  the  manner  pointed  out  by  my  brother 
Patterson.  It  is,  as  is  said  by  Lord  Wensleydale  in  the 
Bristol  and  Exeter  R.  W.  Co.  v.  Collins,  7  H.  l"  238,  "  to  be 
construed  as  applicable  to  goods  carried  solely  on  the 
(Grand  Trunk  Railway)  to  one  of  its  stations,  and  con- 
signed to  persons  living  beyond  its  local  limits  for  delivery 
to  whom  the  company  is  to  have  an  option  to  send  by 
a  carrier  or  private  hand  as  opportunity  may  offer,  or  not  to 
send  at  all,  but  to  allow  the  goods  to  remain  at  the  risk  of 
the  owner  pending  communication  with  them." 

It,  therefore,  cannot  be  relied  on  by  the  defendants  as  a 
defence  to  the  action.  The  same  construction  of  this  con- 
dition was  indicated  and  applied  by  Wilson,  J.,  in  Mason 
v.  The  Grand  Trunk  R.  W.  Co,,  37  U.  C.  R.  163. 

In  disposing  of  the  case  on  this  ground,  it  seems  unne- 
cessary to  decide,  and  I  do  not  decide  whether  it  comes 
within  the  decision  in  Vogel  v.  Grand  Trunk  R.  W.  Co:, 
as  that  case  was  applied  in  the  Court  below,  or  whether 
the  defendants  can  contract  themselves  out  of  liability  for 
loss  caused  by  negligence  in  the  carriage  of  the  goods 
where  it  occurs  elsewhere  than  on  their  own  line  of  rail- 
way. 

I  concur  in  dismissing  the  appeal. 

Hagarty,  C.  J.  O. — I  agree  in  the  judgment  just  pro- 
nounced. We  have  had  no  small  discussion  on  the  subject 
of  the  meaning  to  be  attached  to  the  conditions,  and  can- 
not feel  surprised  at  the  difficulty  in  the  way  of  shippers 
of  freight  in  forming  any  clear  view  of  the  documents, 
either  that  they  are  asked  to  sign,  or  which  are  given  to 
them  as  receipts  for  their  property. 

I  cannot  believe  that  the  forms  adopted  can  be  intended 
in  their  shape,  microscopic  type,  and  curiously  involved 
language  to  mislead. 

It  might  be  a  fairly  reasonable  condition  to  attach  to 
the  receipt  of  goods  to  be  carried  to  ultimate  destination 
over  several  lines  of  railway,  partly  through  a  foreign 
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country,  that  the  company  would  not  be  responsible  for 
losses  or  damage  caused  off  or  beyond  their  own  line,  and 
that  in  receiving  and  taking  through  freight,  they  only 
acted  as  agents  for  the  other  lines.  But  the  shipper 
should  see  this  declared  in  clear  intelligible  form  so  that 
he  might  clearly  understand  his  risk  and  the  company's 
liability. 

Even  if  I  did  not  fully  agree  with  my  brother's  trans- 
lation of  these  bewildering  conditions,  I  should  feel  it  but 
fair  to  give  the  benefit  of  any  reasonable  doubt  to  the 
shipper. 

Appeal  dismissed,  with  costs. 


[This  case  has  been  carried  to  the  Supreme  Court.  ] 
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The  Corporation  of  the  City  of  Toronto 
v. 

The  Toronto  Street  Railway  Company. 

Street  Raihoays — Agreement  as  to  operating — By-law — Ultra  vires. 

In  1861  an  agreement  was  entered  into  between  the  plaintiffs  and  certain 
parties  for  the  construction  and  operation  of  street  railways  in  the  City 
of  Toronto,  in  which  they  agreed  to  construct  the  lines  of  road  specified 
from  time  to  time,  and  that  they  would  at  all  times  employ  careful, 
sober  and  civil  agents,  conductors  and  drivers  to  take  charge  of  the 
cars  upon  the  the  said  aailways,  and  that  they  and  their  agents,  con- 
ductors, drivers  and  servants  would  at  all  times  *  *  operate  the 
said  railway,  and  cause  the  same  to  be  worked  under  such  regulations 
as  the  common  council  of  the  City  of  Toronto  might  deem  necessary  and 
requisite  for  the  protection  of  the  persons  and  property  of  the  public, 
and  provided  such  regulations  should  not  infringe  upon  the  privileges 
granted  by  the  agreement.  Subsequently  the  privileges  so  conferred 
upon  those  persons  were  assigned  to  the  defendants  who  continued  to 
work  several  railways,  and  after  some  years  introduced  for  use  thereon 
smaller  cars,  drawn  by  one  instead  of  two  horses  as  had  been  done 
previously,  and  with  only  one  man  in  charge  instead  of  two  as  on  the 
larger  cars. 

In  1852  the  council  of  the  city  passed  a  by-law  (No.  1264,)  prohibiting 
the  operation  of  any  cars  within  the  city  limits  without  two  men  in 
charge,  one  as  driver,  the  other  as  conductor.  The  defendants  refused 
to  conform  to  this  by-law,  and  this  action  was  brought  to  compel  them 
to  do  so,  the  agreement  of  1861  being  relied  on  as  warranting  that 
relief. 

Held,  [reversing  the  judgment  of  the  Court  below,]  Osler,  J.A.,  dis- 
senting. (1.)  That  the  by-law  in  question  was  not  within  the  terms  of 
the  agreement,  and  that  it  was  therefore  ultra  vires.  (2.)  That  the 
by-law  was  also  invalid  as  it  was  an  invasion  of  the  domestic  concerns 
of  the  company. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Boyd,  C,  pronounced  on  the  20th  November,  1886, 
whereby  the  defendants  were  restrained  from  using  cars 
upon  the  lines  of  railway  operated  by  them  in  the  City  of 
Toronto,  without  having  a  conductor  as  well  as  a  driver 
upon  each  and  every  car. 

The  statement  of  claim  filed  in  May,  1886,  set  forth  at 
considerable  length  an  agreement  entered  into  by  the  City 
of  Toronto  with  one  Alexander  Easton  for  the  construction 
of  street  railways  along  certain  streets  in  the  city,  and  the 
passing  of  an  Act  of  the  Parliament  of  Canada  in  May, 
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1S61,  incorporating  the  said  Easton  and  others  as  "  The 
Toronto  Street  Railway  Company  "  ;  and  that  by  certain 
proceedings  thereafter  taken  the  charter  became  vested  in 
the  present  defendants. 

The  statement  further  set  forth  that ;  "  On  the  18th  day 
day  of  December,  1882,  by  a  certain  by-laAV  of  the  plain- 
tiffs entitled  'By-law  number  1264  respecting  Street  Rail- 
ways,' it  was  *  *  enacted,  among  other  things,  by  the 
plaintiffs,  that  from  and  after  the  passing  of  that  by-law 
every  street  railway  car  in  use  on  the  several  lines  of  street 
railway  in  the  City  of  Toronto  shall  be  provided  and 
furnished  not  only  with  a  driver,  but  also  with  a  con- 
ductor, who  should  discharge  his  duties  as  such  conductor 
in  the  manner  provided  by  by-law  number  353  *  * 
and  that  it  should  not  be  lawful  for  any  person  or  persons, 
or  budy  corporate,  to  use  or  operate  any  street  railway  in 
the  City  of  Toronto  with  cars  not  having  both  conductors 
arid  drivers  thereon  when  such  cars  were  in  use  on  the 
streets  of  the  said  city  ;  but,  notwithstanding  the  said  by- 
law number  12G4  and  repeated  remonstrances  of  the 
plaintiffs,  and  notwithstanding  the  contracts  and  obliga- 
tions under  the  said  other  by-laws,  agreements  and  statutes, 
the  defendants  still  persist  in  using  and  operating  their 
street  railways  with  cars  not  having  conductors  thereon  as 
well  as  drivers,  to  the  great  detriment  of  the  public  and 
contrary  to  their  express  obligations  to  the  plaintiffs." 

The  plaintiffs  therefore  asked  that  the  agreements  above 
referred  to  might  be  specifically  enforced  as  against  the 
defendants;  payment  of  $5,000  as  damages  resulting  from 
the  breach  by  the  defendants  of  their  said  agreements  and 
covenants  ;  an  injunction  ordering  and  restraining  the 
defendants,  their  servants,  workmen,  and  agents  using  or 
operating  any  cars  upon  their  lines  of  street  railway  in  the 
City  of  Toronto  without  having  conductors  as  well  as 
drivers. 

The  defendants  set  up  amongst  other  defences,  that  the 
by-law  of  the  plaintiffs  of  the  18th  of  December,  1882,  was 
ultra  vires  of  the  plaintiffs  and  that  the  plaintiffs  had  no 
power  or  authority  under  the  statutes  in  the  statement  of 
claim  mentioned  or  otherwise  to  enact  the  same  :  that  the 
provisions  made  by  the  said  by-law  were  not  in  anywise 
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necessary  or  requisite  for  the  protection  of  the  citizens  of 
Toronto,  or  of  the  persons  or  property  of  the  public,  and 
that  the  said  by-law  was  passed  mala  fide  and  ought  not 
in  equity  and  good  conscience  to  be  enforced. 

The  case  having  been  put  at  issue  came  on  before  the 
chancellor  on  the  12th  of  November,  1886,  when  evidence 
was  taken  for  several  days  and  on  the  20th  Nov.  judgment 
was  pronounced  as  above. 

The  appeal  came  on  to  be  heard  before  this  Court  on  the 
7th  of  March,  1888.* 

McCarthy,  Q.C.,  and  Shepley,  for  the  appellants. 
Robinson,  Q.C.,  H.  O'Brien,  and  Lefroy,  for  respondents. 

April  20,  1888.  Hagarty,  C.  J.  0. — It  is  not  necessary^ 
to  set  out  the  clauses  in  the  original  agreement,  the 
statute  and  the  by-law  of  1861,  and  the  other  documents,, 
as  they  are  fully  noticed  in  the  judgment  of  my  brother 
Patterson. 

I  am  unable  to  accept  the  view  that  under  the  terms  of 
the  agreement  of  1861,  the  presence  of  a  conductor  as- 
well  as  a  driver  is  required  on  each  car.  As  I  under- 
stood the  argument  before  the  learned  Chancellor,  it  was 
in  substance  that  under  the  clause  in  the  agreement 
authorizing  the  making  of  regulations  by  the  city,  the 
regulation  or  requirement  of  this  by-law  was  justifiable. 
If  the  right  construction  of  the  agreement  require  a  con- 
ductor in  all  cases  besides  the  driver,  there  is  nothing 
further  to  be  argued,  and  the  by-law  or  resolution,  what- 
ever it  be  called,  was  an  unnecessary  proceeding.  If  the 
decision  rest  merely  on  the  wording  of  the  agreement,  thenr 
I  am  sorry  to  say  that  I  have  to  a  great  extent  misunder- 
stood the  substantial  argument  of  the  able  counsel  for  the 
city. 

Presented  in  this  shape,  we  have  only  to  look  at  the 
agreement  and  the  original  by-law  of  1861,  and  on  the  two- 
clauses — one  that  the  company  shall  employ  careful,  sober 

* Present — Hagarty,  C.  J.  O.,  Burton,  Patterson  and  Osler,  JJ.  A. 
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and  civil  agents,  conductors  and  drivers  to  take  charge 
of  the  cars — and  the  clause:  "The  conductors  shall  announce 
to  the  passengers  the  names  of  the  streets,  &c,  as  the  cars 
reach  them." 

Do  these  words  necessarily  import  a  specific  contract 
that  on  every  car  there  must  be  a  conductor  as  well  as  a 
driver."  2nd.  Is  such  a  contract  so  clear  and  definite 
that  it  would  be  enforced  by  injunction  ? 

The  first  clause,  as  I  read  it,  means  that  the  persons  act- 
ing as  agents,  conductors,  or  drivers,  shall  be  careful,  sober, 
and  civil,  and  the  second,  that  an  officer  or  servant  acting 
as  conductor,  shall  announce  the  names  of  the  streets. 

The  learned  Chancellor  says :  "  The  broad  question, 
which,  of  course,  lies  at  the  root  of  everything,  .  .  the 
validity  of  this  bj^-law."  Again,  "  It  cannot  be  said  that  this 
by-law  dealing  with  the  conductors  is  one  which  infringes 
upon  the  privileges  granted  by  the  resolution.  It  merely 
makes  distinct  that  which  would  be  rather  a  matter  of  infer- 
ence in  the  original  agreement.  It  makes  distinct  in  the 
changed  condition  &c.  which  arose  afterwards  when  one- 
horse  cars  were  put  on.  If  the  circumstances  are  such  as 
to  give  rise  to  the  necessity  of  exercising  the  power  given 
by  the  statute,  the  council  can  pass  rules  as  they  see  best;  can 
pass  by-laws  from  time  to  time,  to  protect  the  persons  and 
property  of  the  public; "  and  at  the  conclusion  of  his 
judgment  he  says,  that  the  action  is  the  bona  fide  action  of 
the  city  council  upon  a  by-law  which  seems  to  him  to  be 
within  the  power  of  the  council,  passed  to  give  protection 
to  passengers  and  the  public. 

The  formal  judgment  of  the  Court  declares  that  plain- 
tiffs are  entitled  to  specific  performance  of  the  agreement 
of  March,  1861.  This  formal  judgment  makes  no  reference 
to  the  by-law,  but  rests  the  right  upon  the  original 
contract. 

In  this  view,  apart  from  the  by-law  or  regulation,  a 
very  serious  question  arises  whether  the  agreement  is  so 
definite  and  precise  and  clear  in  its  terms  that  any  court 
of  equity  would  interfere  by  injunction.    I  speak  with  due 
5 — VOL  XV.  A.R. 
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caution  in  expressing  a  clear  opinion  on  sach  a  point,  but 
I  am  bound  to  say  that  I  do  not  think  such  an  interference 
by  the  strong  arm  of  injunction  would  be  granted.  View- 
ing the  case  solely  as  one  of  contract  in  1861,  many  im- 
portant questions  would  be  capable  of  being,  pressed  with 
far  greater  force  than  they  would  be  with  the  additional 
introduction  of  the  by-law.  I  mean  the  long  standing  by 
or  apparent  acquiescence  on  the  part  of  the  city  during  the 
years  that  elapsed  from  the  first  use  of  the  one-horse  cars, 
and  the  universal  knowledge  of  everyone  in  the  city,  that 
the  extensions  were  being  made  on  the  principle  of  the  less 
costly  car  system.  It  may  be  argued  for  the  city  that 
whenever  police  regulations  become  requisite  from  increase 
of  population  or  other  altered  circumstances,  no  argument 
should  avail  as  to  acquiecence  in  a  line  of  conduct  on  the 
company's  part ;  but  if  the  case  be  rested  wholly  on  the 
construction  of  a  contract  made  over  twenty-five  years  ago, 
it  seems  to  me  that  the  very  gravest  grounds  exist  against 
the  exercise  of  the  drastic  remedy  of  injunction  or 
mandamus. 

I  am  of  opinion  that  the  plaintiff's  right .  to  succeed  in 
this  appeal  cannot  be  supported  wholly  on  the  basis  of  the 
terms  of  the  original  agreement. 

It  may  be,  of  course,  properly  resorted  to  to  explain  and 
support  the  by-law  of  1882,  but  I  cannot  think  it  is  avail- 
able by  itself  to  support  the  decree. 

We  have  to  consider  whether  the  by-law  of  1882, 
whether  it  be  considered  as  a  by-law  or  regulation  requir- 
ing the  company  to  have  on  every  car  a  conductor  in 
addition  to  the  driver,  is  within  the  power  of  the  city 
council  to  force  upon  the  company,  either  under  their  con- 
tract with  the  company  or  under  their  general  corporate 
powers. 

It  is  beyond  all  question,  on  the  evidence, that  its  enforce- 
ment must  have  a  most  serious  effect  on  the  value  of  the 
franchises  of  the  company  in  forcing  on  them  a  very  large 
extra  expenditure. 

It  seems  to  me  to  be  also  very  clear,  on  the  evidence,  that 
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it  was  on  the  urgency  of  the  city  council  that  about 
1873-4,  and  on  the  threats  of  chartering  other  companies, 
that  the  defendants  were  induced  to  lay  down  a  series  of 
extensions,  and  to  continue  doing  so  from  time  to  time  over 
routes  in  the  less  populous  parts  of  the  city,  which,  unless 
worked  on  economical  principles,  could  not  prove  remuner- 
ative— that  the  one-horse  car  was  well  known  to  be  the 
vehicle  to  be  adopted  by  the  company  over  these  exten- 
sions— that  they  adopted  it,  and  after  it  had  been  in  use 
from  year  to  year,  the  city  again  urged  further  extensions, 
which,  on  their  urgency  and  on  the  known  alternative, 
were  made  to  be  worked  in  the  same  way  ;  and  then,  after 
the  lapse  of  eight  years'  user,  the  by-law  complained  of  was 
passed,  to  force  them  to  have  two  instead  of  one  man  to 
manage  these  one-horse  cars. 

It  appears  to  me  that  this  interference  by  the  city  can 
only  be  warranted  if  it  fall  under  the  head  of  a  police 
regulation,  such  as  a  municipality  in  the  exercise  of  its 
ordinary  right  to  watch  over  the  safety  of  the  people,  may 
oxercise.  The  right  to  legislate  "  for  the  protection  of  the 
person  and  property  of  the  public,"  is  not  usually  exer- 
cised by  directing  the  employment  or  prescribing  the  func- 
tions of  a  larger  number  of  servants  of  a  public  company, 
or  of  a  particular  manufactory,  or  in  the  prosecution  of  any 
trade  or  business. 

Such  matters  as  the  rate  of  speed,  the  carrying  of  lights 
at  night,  the  placing  of  a  number,  of  the  owner's  name  on 
all  vehicles — street  cars,  the  licensing,  the  width  of  tires, 
provisions  for  the  protection  of  the  roadway  or  track,  the 
taking  of  certain  precautions  at  crowded  spots  or  crossings, 
the  prevention  of  the  street  being  obstructed  or  blocked 
by  unnecessary  stoppage  or  accumulation  of  street  cars ; 
these  and  all  such  cognate  matters  may  be  conceded  as  fall- 
ing generally  within  the  corporation's  general  right  to 
make  and  enforce  police  regulations. 

But  as  soon  as  the  attempt  is  made  to  prescribe  the 
number  of  horses  to  be  used  with  each  carriage,  or  the 
number  of  servants  who  must  be,  employed  to  drive  or  con- 
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duct  the  same,  we  are  confronted  with^a  very  serious 
question  as  to  jurisdiction  over  such  matters. 

The  learned  Chancellor  in  resting  his  view  of  thecaser 
chiefly  on  the  contract,  says,  "  It  is  very  important  to* 
observe  that  the  regulations  are  such  as  the  city  of  Toronto- 
may  deem  necessary.  The  railway  is  not  to  judge,  but  the 
city.  The  council  are  to  judge  as  to  what  is  necessary 
and  requisite  for  the  protection  of  the  persons  and  property 
of  the  public." 

I  feel  great  difficulty  in  accepting  the  proposition  in  the 
extensive  sense  in  which  it  is  thus  enunciated.  If  it  be 
sound,  it  of  course  places  the  defendants'  company  wholly 
within  the  power  of  the  city,  and  can  be  used  to  turn  an 
enterprise  fairly  remunerative  into  a  positive  loss.  Under 
this  view  the  city  could,  with  an  equal  "show  of  reason," 
insist  on  an  extra  conductor  to  guard  the  safety  of  the 
passengers  and  public  while  the  ordinary  conductor  was 
employed  collecting  the  fares,  thus  having  three  instead  of 
two  men  employed. 

It  seems  to  be  conceded  in  the  American  cases  that  the 
Court  has  alwa}^s  to  consider  whether  an  exercise  of 
municipal  authority  as  to  companies,  either  chartered 
by  the  State  or  authorized  by  the  local  authorities,  is 
reasonable. 

The  judgment  of  the  Supreme  Ct.  U.  S.  in  1877,  (Bail- 
road  Comp'y  v.  City  of  Richmond,  6  Otto,  96  U.  S.  527) 
delivered  by  the  late  Chief  Justice  Waite,  discusses  the 
general  question.  The  Court  below  had  finally  settled  the 
reasonableness  of  the  city  ordinances,  the  only  question  for 
the  supreme  tribunal  was  that  of  jurisdiction.  Frank- 
fordv.  City  of  Philadelphia,  58  Penn.  State.  Kep.  119,  shews 
that  a  company  chartered  to  carry  passengers  through  a, 
city  was  not  necessarily  exempted  from  liability  to  muni- 
cipal regulations,  and  that  a  reasonable  regulation  of  the 
use  of  a  privilege  is  not  a  denial  of  the  right,  and  the  right 
to  question  its  reasonableness  is  conceded.  The  general 
subject  and  the  nature  of  "  police  powers  "  are  discussed  in* 
1  Dillon  Municipal  Corporations,  sees.  390  to  407. 
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I  have  seen  no  case  in  which  a  general  right  to  interfere 
in  the  internal  economy  of  a  trading  corporation — regula- 
ting the  numbers  of  servants  they  must  employ,  has  been 
exercised.  There  is  a  case  in  New  Jersey,  12  Vroom  127 
in  which  the  municipality  having  express  power  given 
them  by  the  Legislature,  were  upheld  in  ordering  a  railway 
company  to  place  a  flagman. 

In  Toledo  R.  W.  Co.  v.  Jacksonville,  67  111.  37,  the  muni- 
cipality directed  a  flagman  to  be  kept  by  the  railway 
company  at  a  particular  crossing.  The  Court  held  it  un- 
reasonable on  the  evidence  at  that  particular  crossing,  as  it 
did  not  require  it,  but  they  recognise  the  right  to  so  direct 
at  a  place  where  the  public  safety  required  it — that  if  they 
could  order  it  at  that  place  when  the  Court  held  it  unneces- 
sary, the  company  might  be  compelled  to  keep  a  flagman 
at  every  road  and  street  crossing  on  its  entire  line. 

The  Brooklyn  Co.  v.  City  of  Brooklyn,  44  S.  C.  N.  Y. 
413,  is  the  nearest  in  its  facts.  The  Court  was  strongly  of 
opinion  that  a  by-law  requiring  a  conductor  as  well  as  a 
driver  on  each  street  car  could  not  be  supported.  I  refer 
to  the  reasons  assigned,  "  there  is  a  wide  distinction 
between  regulating  the  use  of  the  public  streets  and  enter- 
ing into  the  management  of  the  private  business  of  those 
who  have  occasion  to  use  them." 

It  was  said,  as  to  the  power  given  by  the  charter 
of  the  city  to  regulate  common  carriers  and  carriers  of 
passengers  :  "  It  would  seem  to  be  plain  that  where  the 
Legislature  had  granted  power  to  the  company  to  run  cars 
in  the  manner  it  should  deem  best,  that  the  city  under  the 
power  of  regulating  common  carriers  of  passengers  could 
not  provide  for  the  number  of  the  employees  on  each  car  or 
the  number  of  horses  it  should  use." 

Barnard  P.  J.,  p.  414, notices  that  by  the  existing  law,  "the 
construction,  maintenance  and  operation  of  the  road  is 
made  subject  to  all  laws  of  the  city  for  the  regulation  of 
horse  railroads  generally,"  and  he  adds,  "  I  do  not  think 
this  power  sufficient  to  legalise  an  ordinance  requiring  a 
conductor  on  the  cars  as  well  as  a  driver." 
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It  is  also  noticed  that  under  the  general  municipal  law 
such  a  by-law  must  be  general  in  its  application,  not  con- 
fined to  the  one  carrier  company. 

All  this  seems  to  throw  the  city  back  to  rest  wholly  on 
their  contract. 

I  am  wholly  unable  to  view  this  case  in  the  aspect  in 
which  it  has  presented  itself  to  the  learned  Chancellor. 

I  agree  in  the  opinion  of  my  learned  brother  Patterson, 
whose  judgment  I  have  had  the  benefit  of  perusal,  that 
this  by-law  or  regulation  cannot  be  supported  as  properly 
within  the  contract  between  the  parties,  and  that  if  within 
the  power  of  the  city  to  enact,  it  must  be  as  in  the  nature 
of  a  police  regulation — under  the  general  authority  of  the 
corporation— and  it  ought  generally  to  be  of  common  appli- 
cation, and  not  aimed  specially  at  a  particular  company  or 
a  particular  manufactory,  or  a  particular  carrier  of  pas- 
sengers or  goods.  I  am  not,  however,  judging  it  wholly  on 
any  narrow  ground.  We  are  often  called  upon  to  consider 
whether  a  by-law  of  a  municipality  is  within  their  chartered 
powers,  or  is  reasonable  in  its  nature  or  provisions,  that  is 
in  general  restraint  of  trade,  that  it  is  partial  in  its  opera- 
tion, not  general  in  its  application,  granting  unfair  prefer- 
ence or  privilege,  &c,  &c.  See  such  cases  as  Colder  Naviga- 
tion Go.  v.  Pilling,  14  M.  &  W.  86,  and  cases  cited  in  last 
ed.  of  our  Municipal  Manual  in  notes  215  and  216. 

If  I  have  the  right  to  judge  of  the  reasonableness  of  this 
by-law,  I  do  not  hesitate  to  express  my  opinion  as  being 
against  it,  and  as  I  read  the  evidence,  no  case  was  made 
out  to  warrant  its  enactment. 

In  Elwood  v.  Bullock,  6  Q.  B.  401,  Sir  J.  Coleridge  says  r 
"  Whether  a  by-law  is  for  the  regulation  of  trade  or  for 
purposes  of  police,  it  must  be  reasonable  and  just. 

The  use  of  these  single  horse  cars  is  shewn  to  have  been 
for  years  common  in  the  large  cities  on  this  continent,  and 
we  can  hardly  suppose  that  the  intelligent  members  of  the 
municipality  did  not  share  the  knowledge  of  their  use 
common  to  the  rest  of  the  world. 

Then  we  find,  as  already  noticed,  their  introduction  and 
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user  for  so  many  years  before  any  suggestion  of  inter- 
ference by  the  city.  All  this  calls  for  a  very  strict  con- 
struction of  the  right  of  interference. 

The  bulk  of  the  evidence  as  to  the  existence  of  a  danger 
to  the  public,  calling  for  this  interference,  appears  to  me  to 
be  wholly  a  matter  of  opinion,  on  which  the  whole  adult 
population  of  Toronto  might  be  asked  to  express  his  or  her 
views. 

The  evidence  of  fact  seems  to  me  to  fall  short  of  proving 
any  case  against  these  cars  of  any  general  danger  to  the 
public,  peculiar  to  them,  and  not  common  to  every  vehicle 
or  conveyance  in  which  one  person  only  has  to  attend  to 
his  horse  as  well  as  to  goods  or  passengers  received,  carried, 
or  delivered  by  him. 

In  theory  it  may  be  considered  that  in  all  cases  whether 
of  cabs,  omnibuses,  loaded  waggons,  or  street  cars,  the 
employment  of  an  extra  person  specially  to  look  after  and 
guard  against  accidents  to  passengers  or  the  public,  may 
afford  additional  protection.  We  have  to  deal,  however, 
with  realities,  not  theories,  and  with  the  well  understood 
conditions  on  which  the  business  of  life  is  carried  on. 

I  am  of  opinion  that  no  case  was  made  out  for  the  inter- 
ference of  the  Court,  and  that  the  appeal  must  be  allowed, 
and  the  action  dismissed. 

Burton,  J.  A. — I  quite  agree  with  the  learned  Chan- 
cellor that  the  clauses  of  the  agreement  of  the  26th  March, 
1861,  are  to  be  read  as  constituting  not  only  the  contract 
between  the  parties,  but  also  as  defining  the  powers  which 
are  entrusted  by  the  Legislature  to  the  city  council,  and  we 
are  relieved  from  the  difficulty  of  considering  the  validity 
of  the  by-law  qua  by-law  or  legislation,  inasmuch  as  the 
defendants  waive  any  question  of  that  kind  and  are  wil- 
ling to  treat  it  as  a  regulation,  and  the  question  therefore 
is  reduced  to  whether  this  is  a  regulation  which  the  coun- 
cil are  empowered  to  make  under  the  agreement. 

At  the  time  that  agreement  was  made,  there  was  no 
legislative  authority  existing  for  laying  down  a  street 
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railway  within  the  limits  of  the  city,  and, the  agreement 
therefore  provided  that  application  should  be  made  to  the 
legislature,  and  as  soon  as  the  legislative  authority  was 
obtained  the  plaintiffs  should  pass  a  by-law  to  make  it 
effectual. 

Accordingly  in  the  session  of  1861,  the  Toronto  Street 
Railway  Company  were  incorporated,  and  the  agreement 
in  question  was  validated,  and  the  corporation  of  the  city 
of  Toronto  authorized  to  pass  any  by-law  or  by-laws  for 
the  purpose  of  carrying  it  into  effect. 

The  Act  gave  full  power  to  construct  and  operate  their 
railway  upon  or  along  any  of  the  streets  of  Toronto,  on 
first  obtaining  the  consent  of  the  corporation. 

That  consent  had  been  previously  obtained,  as  to  certain 
streets  therein  referred  to,  under  the  agreement  in  question, 
embodying  a  number  of  resolutions  of  the  council,  prescrib- 
ing the  conditions  on  which  the  road  was  to  be  constructed 
and  operated,  in  which  after  setting  forth  those  conditions 
also  set  forth  the  covenants  binding  on  the  railway  com- 
pany among  which  is  the  following : 

"  That  the  said  party  of  the  second  part,  his  heirs, 
executors,  or  administrators,  shall  and  will  at  all  times 
employ  careful,  sober,  and  civil  agents,  conductors,  and 
drivers,  to  take  charge  of  the  cars  upon  the  said  railways, 
and  that  he  the  said  party  of  the  second  part,  his  heirs, 
executors,  and  administrators,  and  his  and  their  agents, 
conductors,  drivers,  and  servants,  shall  and  will  from  time 
to  time,  and  at  all  times  during  the  continuance  of  this 
grant,  and  the  exercise  by  him  and  them  of  the  rights  and 
privileges  hereby  conferred,  operate  the  said  railway,  and 
cause  the  same  to  be  worked  under  such  regulations  as 
the  common  council  of  the  city  of  Toronto  may  deem 
necessary  and  requisite  for  the  protection  of  the  persons 
and  property  of  the  public,  and  provided  such  regulations 
shall  not  infringe  upon  the  privilege  granted  by  the  said 
resolutions!' 

After  the  passing  of  the  Act  of  Parliament,  the  cor- 
poration passed  a  by-law  ratifying  the  agreement,  and 
authorized  the  company  to  proceed  with  the  wrork  under 
the  conditions,  provisoes,  and  restrictions,  in  the  resolutions 
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and  agreement  contained,  and  such  other  regulations  as 
were  therein  set  forth,  or  might  from  time  to  time  be 
deemed  necessary  for  the  protection  of  the  citizens  of 
Toronto. 

The  agreement  provided  that  the  road  should  not  be 
operated  until  a  certificate  was  obtained  from  an  officer  of 
the  council,  and  the  by-law  contains  the  clause : 

'•'That  before  the  certificate  hereinbefore  referred  to 
shall  be  granted,  the  said  Alexander  Easfcon  shall  submit  to 
the  council  of  the  corporation  of  the  city  of  Toronto  for 
their  approval,  the  rules  and  regulations  for  the  govern- 
ment and  guidance  of  the  conductors  and  drivers  upon 
the  said  railways,  and  others  connected  with  the  working 
thereof,  which  said  rules  and  regulations  when  approved  by 
the  said  council,  shall  be  posted  in  some  conspicuous  place 
in  each  car  or  carriage,  and  no  car  or  carriage  shall  be  run 
upon  any  of  the  said  railways  without  a  copy  of  said  rules 
and  regulations  being  placed  therein." 

This  was  done,  and  these  rules  and  regulations  were 
approved  and  sanctioned  by  the  council  and  are  still  in 
force. 

As  I  understand  the  agreement,  the  rules  and  regulations 
of  the  company,  and  which  they  alone  were  entitled  to 
make,  were  to  be  of  no  force  or  effect  until  sanctioned  by 
the  council,  and  it  may  be,  I  do  not  say  it  is  so,  but  it  may 
be  that  any  new  regulation  might  require  to  be  sanctioned 
in  like  manner,  but  I  do  not  understand  that  the  city  can 
impose  regulations  of  their  ow^n  upon  the  company  in 
reference  to  the  management  of  their  cars,  or  other  purely 
domestic  arrangements  or  corporate  business  of  the  com- 
pany entrusted  by  law  to  the  railway  corporation  itself, 
and  with  great  deference  I  think  this  is  a  regulation  of 
that  nature. 

I  do  not  agree  with  the  learned  Chancellor  in  the  con- 
struction placed  by  him  on  the  6th  paragraph  of  the 
agreement,  that  it  imposed  upon  the  defendants  the  duty 
necessarily  of  having  two  persons  to  perform  the  duties  of 
driver  and  conductor;  pushed  to  its  logical  conclusion  that 
.argument  would  not  restrict  the  duty  to   employ  two 
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persons  only,  but  would  require  three  or  even  more  persons 
to  be  employed  on  each  car,  for  it  applies  to  agents,  con- 
ductors, drivers  and  servants.  I  am  satisfied  that  all  that 
is  required  under  that  paragraph  is  that  the  company 
shall  employ  careful,  sober,  and  civil  servants. 

No  doubt  with  the  double-horse  cars  a  conductor  was 
necessary,  and  although  I  do  not  agree  with  the  counsel  for 
the  defendants  as  to  the  construction  of  parapraph  seven 
of  the  agreement,  that  the  company  were  under  any 
obligation  to  furnish  cars  from  time  to  time  of  the  most 
modern  style,  there  is  nothing  in  the  agreement  to  prevent 
them  doing  so. 

The  paragraph,  however,  has  only  reference  to  the  cars 
that  were  to  be  put  on  the  road  at  the  opening,  and  before 
applying  for  the  certificate  referred  to  in  the  next  section. 

No  doubt,  when  applying  to  the  council  for  their  con- 
sent to  lay  down  rails  on  other  streets  than  those  to  which 
the  original  consent  extended,  the  council,  might  prescribe 
the  conditions  on  which  the  permission  should  be  granted. 

The  defendants  are  of  course  liable  to  any  person  injured 
by  the  negligence  of  their  servants,  whether  that  person 
be  a  passenger,  or  one  of  the  public  not  using  the  railway ; 
and  I  take  it  for  granted  that  the  council  under  it's  ordi- 
nary powers,  could  pass  such  reasonable  regulations  for 
the  protection  of  the  public,  which  I  may  designate  or 
distinguish  as  police,regulations,as  are  not  inconsistent  with 
or  in  derogation  of  the  privileges  granted  under  the  agree- 
ment and  Act  of  Parliament;  but  their  police  powers  regulat- 
ing the  general  use  of  the  streets  and  the  safety  of  the  pub- 
lic generally  are  to  this  extent  restricted,  that  they  must 
not  infringe  upon  the  privileges  granted  by  the  charter,  and 
resolutions. 

But  in  my  view  this  is  a  pure  matter  of  internal  man- 
agement which  cannot  originate  with  the  council,  and  that 
there  is  nothing  in  the  regulations  originally  sanctioned  by 
the  council  to  prevent  their  operating  the  road  by  the  use 
of  the  one-horse  cars  in  the  manner  they  are  doing. 

I  think,  therefore,  that  the  appeal  should  be  allowed, 
and  the  action  dismissed,  with  costs. 
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Patterson,  J.  A. — The  order  from  which  the  defendants 
appeal  is,  that  they,  their  officers,  servants,  workmen,  and 
agents  be  restrained  from  using  or  operating  cars  upon 
their  lines  of  railway  in  the  city  of  Toronto,  cr  any  part 
thereof,  without  having  a  conductor  as  well  as  a  driver 
upon  each  and  every  of  the  said  cars  and  vehicles,  the 
Court  further  declaring  that  the  plaintiffs  are  entitled  to 
specific  performance  of  the  agreement  entered  into  by 
them,  on  March  26th,  1861,  in  the  pleadings  mentioned,  in 
this  respect. 

The  agreement  was  between  the  city  and  Alexander 
Easton.  It  recited  certain  resolutions  passed  by  the 
common  council  on  the  14th  of  March,  1861,  by  way  of 
acceptance  of  a  proposal  of  Easton  to  construct  and  operate 
street  railways  on  some  of  the  streets  of  the  city.  There 
were  twenty-four  resolutions.  No.  7  prescribed  the  kind 
of  rail  to  be  used,  and  declared  that  the  cars  were  to  be 
constructed  in  the  most  modern  style  ;  and  No.  8  provided 
that  each  car  employed  on  the  railway  should  be  numbered, 
and  that  none  should  be  used  except  under  a  license  for 
that  purpose,  for  which  license  the  proprietor  should  pay 
the  annual  sum  of  five  dollars.  The  city,  in  consideration 
of  the  amounts  to  be  paid  by  Easton,  his  executors, 
administrators,  or  assigns,  by  and  under  the  resolutions  and 
those  presents,  and  of  the  covenants  and  agreements  there- 
in on  his  part  to  be  kept  and  performed,  gave  and  granted 
to  Easton,  his  executors,  administrators,  and  assigns,  the 
exclusive  right  and  privilege  to  construct,  maintain  and. 
operate  street  railways  hy  single  or  double  tracks  in,  along, 
and  upon  King  street,  Queen  street  and  Yonge  street,  for 
thirty  years,  upon  the  conditions,  and  subject  to  all  the 
payments,  regulations,  provisions  and  stipulations  in  the 
resolutions  and  those  presents  expressed  and  contained 
Then  followed  some  covenants  by  the  city,  amongst  which 
was  a  covenant  to  pass  a  by-law  framed  in  accordance  with 
the  resolutions  as  soon  as  legislative  power  to  do  so  was 
obtained.  Easton  also  entered  into  covenants  numbered, 
from  one  to  seven. 
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Nos.  1,  2,  and  6  may  be  specially  noticed. 

(1)  "Thathe  will  construct,maintain,and  operate  the  said 
railways  within  the  times,  in  the  manner,  and  upon  the 
conditions  in  the  said  resolutions  and  these  presents  set 
forth. 

(2)  That  he  will  well  and  truly  pay  the  said  license  fees, 
and  will  truly  and  faithfully  perform,  fulfil  and  keep  all 
the  conditions,  covenants,  and  agreements  in  the  said  reso- 
lutions, and  these  presents  expressed  and  contained  on  his 
and  their  part  to  be  performed,  fulfilled,  and  kept. 

(6)  That  the  said  party  of  the  second  part,  his  heirs, 
executors,  or  administrators  shall  and  will  at  all  times 
employ  careful,  sober,  and  civil  agents,  conductors,  and 
drivers,  to  take  charge  of  the  cars  upon  the  said  railways, 
and  that  he  the  said  party  of  the  second  part,  his  heirs, 
executors,  and  administrators,  and  his  and  their  agents, 
conductors,  drivers,  and  servants,  shall  and  will  from  time 
to  time,  and  at  all  times  during  the  continuance  of  this 
grant,  and  the  exercise  by  him  and  them  of  the  rights  and 
privileges  hereby  conferred,  operate  the  said  railway,  and 
cause  the  same  to  be  worked  under  such  regulations  as  the 
common  council  of  the  city  of  Toronto  may  deem  necessary 
and  requisite  for  the  protection  of  the  persons  and  property 
of  the  public,  and  provided  such  regulations  shall  not  ins 
fringe  upon  the  privilege  granted  by  the  said  resolution- 

The  Act  of  24  Victoria  ch.  83,  passed  on  the  18th  of 
May,  1861,  incorporated  the  Toronto  Street  Railway  Com- 
pany. 

That  is  not  the  company  which  is  defendant  in  this 
action.  The  enterprise,  which  it  inaugurated,  passed  through 
vicissitudes  which  led  to  the  franchise  and  property  becom- 
ing vested  in  individual  purchasers,  who  obtained  in  1873 
a  new  act  of  incorporation,  36  Vict.  ch.  101.  The  old  name 
was  transferred  to  the  new  company,  and  it  became  subject 
to  the  provisions  of  the  former  Act,  and  to  the  obligations 
contracted  under  it  so  fully  that  we  may  discuss  the  Act  as 
if  it  had  always  applied  to  the  defendant  company,  and 
may,  for  all  present  purposes,  treat  the  defendants  as  the 
company  incorporated  in  1861. 

The  company  was  empowered  by  section  6  to  use  and 
occupy  such  parts  of  the  streets  and  highways  of  the  city 
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of  Toronto,  and  of  the  municipalities  immediately  adjoining 
the  limits  of  the  city  as  should  be  required  for  laying  rails, 
&c,  "  Provided  always  that  the  consent  of  the  said  city  and 
municipalities,  respectively,  shall  be  first  had  and  obtained, 
who  are  hereby  respectively  authorized  to  grant  permission 
to  the  said  company  to  construct  their  railway  aforesaid 
within  their  respective  limits,  across  and  along,  and  to  use 
and  occupy  the  said  streets  or  highways  or  any  part  of 
them  for  that  purpose,  upon- such  conditions  and  for  such 
period  or  periods  as  may  be  respectively  agreed  upon 
between  the  company  and  the  said  city  or  other  munici- 
palities aforesaid  or  any  of  them." 

By  section  14,  the  city  and  the  adjoining  municipalities 
or  any  of  them,  and  the  company  are  respectively  author- 
ized to  make  and  enter  into  any  agreement  or  covenants 
relating  to  various  specified  matters,  including  the  time  and 
speed  of  running  of  the  cars,  the  amount  of  license  to  be 
paid  by  the  company  annually,  the  amount  of  fares  to  be 
paid  by  passengers,  and  generally  for  the  safety  and  con- 
venience of  passengers,  the  conduct  of  the  agents  and  ser- 
vants of  the  company,  and  the  non- obstructing  or  impeding 
of  the  ordinary  traffic.  And  by  section  15  the  city  and  the 
municipalities  were  authorized  to  pass  by-laws  for  the  pur- 
pose of  carrying  into  effect  any  such  agreements  or  coven- 
ants, and  containing  all  necessary  clauses,  provisions,  rules, 
and  regulations  for  the  conduct  of  all  parties  concerned 
and  for  the  enjoining  obedience  thereto,  and  also  for  facili- 
tating the  running  of  the  cars,  and  for  regulating  the  traffic 
and  conduct  of  all  persons  travelling  upon  the  streets  and 
highways  through  which  the  railway  should  have  been  laid. 

The  16th  section  declared  the  agreement  of  the  22nd 
of  March  valid  and  binding,  and  authorised  the  city 
to  pass  a  by-law  or  by-laws  to  carry  it  into  effect. 

By-law  353  was  accordingly  passed  in  July,  1861.  The 
only  clauses  of  it  which  require  notice  are  the  first  three, 
which  read  thus : 

"1.  That  the  said  agreement  hereinbefore  recited  shall 
be,  and  the  same  is  hereby  ratified  and  confirmed — and  the 
said  Alexander  Easton,  is  hereby  authorized  to  lay  down 
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street  railways  on  King  street,  Queen  street,  and  Yonge 
street,  and  work  the  same  under  the  conditions,  provisions, 
and  restrictions  in  the  said  resolutions  and  agreement  con- 
tained, and  such  other  regulations  as  are  herein  set  forth, 
or  may  from  time  to  time  be  deemed  necessary  by  said 
council  for  the  protection  of  the  citizens  of  the  said  city  of 
Toronto. 

"  2.  That  so  soon  as  the  said  railways  or  any  of  them 
are  constructed  and  certified  to  in  the  manner,  and  accord- 
ing to  the  terms  of  the  said  agreement,  the  said  Alexander 
Eaton  may  commence  to  run  cars  or  carriages,  and  con- 
vey passengers  thereon,  and  collect  the  fare  for  the  same 
as  settled  by  the  said  resolution  and  agreement,  and  fully 
operate  the  said  roads. 

"  3.  That  before  the  certificate  hereinbefore  referred  to 
shall  be  granted,  the  said  Alexander  Easton  shall  submit 
to  the  council  of  the  corporation  of  the  city  of  Toronto  for 
their  approval,  the  rules  and  regulations  for  the  govern- 
ment and  guidance  of  the  conductors  and  drivers  upon  the 
said  railways,  and  others  connected  with  the  working 
thereof,  which  said  rules  and  regulations  when  approved 
by  the  said  council,  shall  be  posted  in  some  conspicuous 
place  in  each  car  or  carriage,  and  no  car  or  carriage  shall 
be  run  upon  any  of  the  said  railways  without  a  copy  of 
said  rules  and  regulations  being  placed  therein." 

The  injunction  is  to  enforce  by-law  No.  1264,  which  was 
passed  on  the  18th  of  December,  1882,  and  which  required 
that  "  every  street  railway  car  in  use  on  the  several  lines 
of  street  railway  in  the  city  of  Toronto  shall  be  provided 
and  furnished  not  only  with  a  driver,  but  also  with  a  con- 
ductor, who  shall  discharge  his  duties  as  such  conductor  in 
the  manner  provided  by  by-law  No.  353"  &c. 

It  is  not  clear  what  this  last  direction  is  meant  to  refer 
to,  or  howT  it  aids  the  object  recited  as  the  motive  for  pas- 
sing by-law  1264,  which  is  to  make  further  provision  for 
the  protection  of  the  citizens  of  Toronto,  and  prevent 
accidents  resulting  from  the  use  of  street  railway  cars 
without  conductors. 

One  of  the  resolutions  of  the  14th  of  March,  1886,  was 
that  the  conductor  shall  announce  to  the  passengers  the 
names  of  the  streets  and  public  squares  as  the  cars  reach 
them.    The  resolutions  are  recited  in  the  agreement  of 
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the  22nd  of  March,  and  that  again  in  by-law  353 ;  but 
that  by-Jaw  does  not  in  any  other  way  provide  for  the 
manner  in  which  the  conductor  shall  discharge  his  duties 
except  by  the  general  stipulation  that  all  agents,  con- 
ductors and  drivers  are  to  be  careful,  sober  and  civil. 

This  may  be  of  little  direct  importance. 

The  great  question  must  be,  the  power  of  the  city 
council  to  impose  upon  the  company  the  restrictions  con- 
tained in  by-law  1264. 

I  do  not  rest  at  all  on  the  deliverance  being  cast  in  the 
form  of  a  by-law.  The  objections  at  one  time  urged  on 
that  score  are  not  insisted  on.  We  are  to  take  it  as  an 
expression  of  the  will  of  the  council  without  necessary 
regard  to  the  technical  form  in  which  it  is  declared.  This 
is  no  doubt  the  proper  way  to  treat  the  document  for  the 
purpose  of  the  present  inquiry. 

The  first  question  is,  the  construction  of  the  instruments 
of  1861,  on  the  combined  effect  of  which  primarily  depends 
what  may  be  called  the  legislative  jurisdiction  of  the 
council.  These  are  the  resolutions,  the  agreement,  the 
statute,  and  the  by-law  353.  This  legislative  jurisdiction 
is  not  necessarily  conclusive  as  to  the  power  or  the  right 
to  insist  on  the  terms  of  by-law  1264,  but  it  of  course  lies 
at  the  root  of  the  inquiry. 

I  do  not  think  anything  can  turn  on  the  stipulation  in 
Article  6  of  the  agreement  that  the  company — or  Easton 
whose  place  the  company  fills — "  shall  at  all  times  employ 
careful,  sober,  and  civil  agents,  conductors  and  drivers 
to  take  charge  of  the  cars  upon  the  railways,"  as  in  any 
sense  implying  an  obligation  to  have  a  conductor  on  each 
car.  No  one  attempts  to  argue  that  three  men,  agent, 
conductor,  and  driver,  were  to  be  employed,  nor  has  it 
been  suggested  that  the  company  required  to  be  bound  by 
contract  to  have  a  driver.  The  draftsman  would  not  be 
more  likely  to  stipulate  for  the  employment  of  a  con- 
ductor than  a  driver  because  one  would  seem  to  him  as 
much  of  course  as  the  other,  the  one-horse  car  not  then 
having  been  invented,  and  the  only  cars  in  use  being  the 
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large  car  which  carried  the  two  men.  His  aim  evidently 
was,  to  omit  nobody  from  his  stipulation  for  carefulness,, 
sobriety,  and  civility,  therefore  he  inserted  the  compre- 
hensive word  "agents."  Instead  of  "agents,  conductors 
and  drivers,"  he  might  as  well  have  used  the  term  "agents 
and  servants "  which  we  find  in  the  14th  section  of  the 
statute  under  which  alone,  as  I  am  about  to  shew,  there 
was  power  to  make  any  agreement  or  regulation  for  the 
working  of  any  of  the  one-horse  lines  in  the  city. 

The  meaning,  as  I  understand  it,  is  no  more  than  that 
the  men  employed  are  to  be  careful,  sober,  and  civil  men, 
and  it  is  not  to  provide  that  any  number  of  men  shall  be 
employed.  I  think  that  is  very  plainly  expressed,  and  I 
think  it  was  understood  by  the  city  council  just  as  I 
understand  it. 

I  account  in  that  way  for  the  fact  that  one-horse  cars 
were  introduced  and  were  run  for  so  many  years  without 
objection,  and  for  the  movement  in  the  council  against 
them  taking  the  form  of  a  by-law  to  make  further  pro- 
vision, &lc,  and  not  of  an  action  to  enforce  an  existing 
agreement  to  employ  conductors  on  all  the  cars. 

The  by-law  recites  that  it  is  expedient  to  make  further 
provision  for  the  protection  of  the  citizens  of  Toronto, 
This  language  is,  that  of  the  first  clause  of  by-law  353 
which  authorized  Easton  to  work  the  railway  on  King 
street,  Queen  street,  and  Yonge  street  under  the  conditions,, 
provisions,  and  restrictions  in  the  resolutions  of  the  14th 
and  the  agreement  of  the  22nd  of  March,  1861,  contained, 
"  and  such  other  regulations  as  are  herein  set  forth,  or 
may  from  time  to  time  be  deemed  necessary  by  said 
council  for  the  protection  of  the  citizens  of  Toronto."  We 
find  the  same  language  in  the  first  resolution  of  the  14th 
of  March  which  authorizes  the  working  of  the  railways 
"  under  such  regulations  as  may  be  necessary  for  the  pro- 
tection of  the  citizens"  and  in  the  sixth  article  of  Easton 's 
agreement,  where  some  qualifying  words  are  added  by 
way  of  proviso  which  were,  perhaps,  not  essentially 
necessary. 
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Easton  then  agreed  that  w  he,  his  heirs,  &c,  and  his  and 
their  agents,  conductors,  drivers,  and  servants  would  from 
time  to  time,  and  at  all  times  during  the  continuance  of 
that  grant,  and  the  exercise  by  him  and  them  of  the  rights 
mid  privileges  thereby  conferred,  operate  the  said  railway 
and  cause  the  same  to  be  worked  under  such  regulations 
as  the  common  council  of  the  city  of  Toronto  may  deem 
requisite  for  the  protection  of  the  persons  and  property  of 
the  public,  and  provided  such  regulations  shall  not  infringe 
upon  the  privilege  granted  by  the  said  resolutions." 

The  qualification  thus  expressed  would  most  likely 
have  been  implied.  It  is,  in  effect,  a  declaration  that  the 
contract  between  the  two  contracting  parties  was  not  to 
be  varied  by  the  separate  act  of  one  of  them. 

It  is  important  to  observe  that  the  rights  and  privileges 
conferred  by  that  agreement  were  in  respect  only  of  lines 
of  railway  on  Queen  and  Yonge  streets,  and  on  that  part 
of  King  street  between  the  Don  and  Bathurst  street. 

Rights  were  afterwards  given  in  respect  of  other  lines ; 
but,  if  the  original  agreement  applies  to  them,  it  is  not  by 
its  own  force,  but  by  the  effect  of  some  other  agreement 
into  which  it  may  have  been,  in  whole  or  in  part,  incor- 
porated. 

The  terms  on  which  it  was  extended  to  some  other 
lines  may  be  learned  from  a  paragraph  which  I  shall  read 
from  the  statement  of  claim  : 

"  12.  By  a  certain  agreement,  under  seal,  bearing  date  the 
29th  day  of  July,  1881,  and  made  between  the  plaintiffs 
of  the  first  part  and  the  defendants  of  the  second  part,  after 
reciting  that  the  plaintiffs'  council  had  authorized  the  con- 
struction of  certain  new  lines  of  street  railway  in  the  city 
of  Toronto,  and  also  the  extension  of  certain  existing  lines 
along  certain  other  streets  upon  the  terms  and  conditions 
set  forth  in  the  by-law  above  referred  to,  being  by-law 
number  253,  and  in  the  several  statutes  relating  to  the 
Toronto  Street  Railway  company,  except  in  so  far  as 
modified  by  the  said  agreement,  the  defendants,  for  them- 
selves and  their  successors,  covenanted,  promised,  and 
agreed  with  the  plaintiffs,  and  their  successors,  to  build, 
construct,  and  operate  the  several  lines  and  extensions  of 
lines  in  the  said  agreement  more  particularly  set  out  and 
subject  to  the  conditions  and  terms  of  the  said  by-law 

7 — VOL.  XV.  A.R. 


50 


ONTARIO  APPEAL  REPORTS, 


[VOL. 


number  353,  and  the  several  statutes  of  Canada  and  pro- 
vince of  Ontario  relating  to  the  Toronto  Street  Railway 
company,  and  also  subject,  amongst  others,  to  the  following 
conditions,  that  the  said  lines  and  extensions  of  line*  should 
be  built  in  the  following  order :  Church  street,  Strachan 
avenue  and  Exhibition  road,  Dundas  street  from  Queen 
street  to  Dufferin  street,  Queen  street  from  Yonge  street 
eastward  to  King  street,  Spadina  avenue  from  College 
street  to  Bloor  street,  and  Bathurst  street  from  King  street 
to  Bloor  street.  And  it  was  further  agreed  and  understood 
by  and  between  the  plaintiffs  and  the  defendants,  in  and 
by  the  said  agreement,  that  nothing  therein  contained 
should  operate  to  prejudice,  interfere  with,  derogate  from, 
or  in  any  wise  modify,  except  as  therein  expressly  pro- 
vided, the  rights  and  liabilities  of  the  parties  under  the 
agreement,  by-law,  and  statutes  theretofore  enforced,  regu- 
lating the  relations  of  the  parties  thereto,  and  that  the 
lines  of  railway  tracks  to  be  laid  by  the  defendants  under 
that  agreement  should,  when  built,  be  considered  as  coming 
to  all  intents  and  for  all  purposes  within  the  operation  of 
the  said  former  agreements,  by-laws,  and  statutes,  except 
as  therein  otherwise  expressly  provided." 

This  agreement  of  1881  does  not  embrace  all  the  new 
lines.  There  are  five  or  six  others,  besides  extensions  of 
the  Queen  and  Yonge  street  lines. 

When  we  are  asked  to  apply  the  term  of  the  first  agree- 
ment to  any  line  but  the  original  lines,  we  must  remember 
that  it  can  apply  only  as  a  new  agreement  made  at  the 
later  date  under  the  powers  given  by  the  14th  section  of 
the  statute ;  and  can  only  apply  by  virtue  of  its  adoption 
by  some  other  substantive  agreement  like  that  of  1881  ; 
-and  that  the  privileges  granted  in  respect  of  new  lines 
and  which  are  not  to  be  infringed  under  color  of  regula- 
tions  made  by  the  council,  are  those  granted  by  the  new 
agreements,  and  are  not  necessarily  the  same  as  those  con- 
ferred in  respect  of  the  original  lines. 

Before  further  discussing  that  subject,  I  propose  to  con- 
sider whether  the  regulation  embodied  in  by-law  1264  is 
one  of  those  which  were  to  be  within  the  legislative  juris- 
diction of  the  council. 

What  is  the  force  of  the  thrice  repeated  expi^ession,  "  the 
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protection  of  the  citizens  ;"  "  the  protection  of  the  persons 
and  property  of  the  public;"  "the  protection  of  the  citizens 
of  Toronto  "  ? 

I  accede  to  the  argument,  on  behalf  of  the  company,  that 
the  general  public  using  the  streets  through  which  the 
lines  of  railway  run,  and  not  the  passengers  carried  b}^  the 
cars  of  the  company,  are  here  intended. 

This  is  not  because  I  regard  the  expression  "  the  public  " 
as  altogether  inappropriate  to  denote  or  to  include  the 
persons  who  use  a  public  conveyance.  I  find  it  employed 
in  that  sense  in  the  14th  resolution,  which  requires  that, 
when  the  track  is  impeded  by  snow,  sleighs  shall  be  pro- 
vided for  the  accommodation  of  the  public.  The  context 
there  explains  what  is  meant.  But  here  we  have  "  citizens" 
used  as  an  equivalent  term;  we  have  the  1  act  that  the 
power  is  reserved  by  the  city  in  connection  with  the  grant 
of  a  right  to  encroach  upon  the  public  easement ;  we  have 
no  allusion  in  terms  to  the  protection  or  convenience  of 
passengers  ;  and  we  have  the  reference  to  the  protection  of 
property,  while  resolution  13  provides  that  the  cars  shall 
be  used  exclusively  for  the  conveyance  of  passengers. 

The  qualification  appended  in  the  agreement  aids  this 
•construction,  because  the  privilege  that  is  not  to  be  in- 
fringed by  the  regulations  is  the  right  to  use  the  streets. 

The  statute  also  has  an  important  bearing. 

The  power  given  to  municipalities  by  section  14,  to  take 
part  in  arrangements  for  the  safety  and  convenience  of 
passengers,  the  conduct  of  the  agents  and  servants  of  the 
company,  and  the  non -obstruction  or  impeding  of  the 
ordinary  traffic,  is  only  by  agreements  made  between  the 
municipalities  and  the  company,  and  not  b}^  any  legislative 
-act  of  the  municipal  council. 

There  is  to  be  joint  action  to  guard  the  ordinary  traffic 
from  being  impeded  by  the  railway  ;  and  under  section  15 
the  municipalities  alone  are  empowered  to  save  the  railway 
from  being  obstructed  by  the  ordinary  traffic. 

The  statute  does  not  vary  the  agreement,  but  it  supple- 
ments it  by  the  provisions  of  section  14. 
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The  agreement  would,  I  apprehend,  have  to  be  inter- 
preted consistently  with  the  statute  if  there  was  ambiguity 
in  its  terms,  and  could  even  be  construed  to  give  powers 
at  variance  with  those  conferred  or  recognised  by  the 
statute.  There  is  no  conflict ;  but  it  must  not  be  forgotten 
that  the  confirmation  of  the  agreement  by  the  statute  did 
not  extend  it  to  any  lines  but  those  to  which  it  always 
applied.  The  only  power  to  make  agreements  respecting 
new  lines,  was  the  power  expressed  in  the  statute,  and 
that  power  could  not  be  exceeded  by  assuming  to  place- 
the  new  lines  under  the  original  agreement. 

The  details  mentioned  in  section  14,  all  of  which  I  have- 
not  spoken  of,  deserve  to  be  further  noticed.  They  seem  to 
me  decisive  against  the  power  of  the  Municipal  Corpora- 
tion to  control  any  of  the  operations  of  the  company, 
except  under  a  joint  agreement.  These  details  include  the 
construction  of  the  railway,  its  location  upon  the  streets,, 
the  pattern  of  rail,  the  time  and  speed  of  running  of  the 
cars,  the  amount  of  license  to  be  paid,  the  amount  of  fares 
to  be  paid  by  passengers,  the  time  within  which  the  works- 
are  to  be  commenced,  the  manner  of  proceeding  with  the- 
same  and  the  time  for  completion,  besides  the  general  heads 
of  the  safety  and  convenience  of  passengers,  the  conduct  of 
the  agents  and  servants  of  the  company,  and  the  non-ob- 
structing or  impeding  of  the  ordinary  traffic.  They  also- 
include  several  things  which  are  not,  as  a  rule,  undertak- 
ings of  the  company,  but  which  are  calculated  to  interfere 
with  its  operations,  viz  :  the  paving,  macaeamising,  repair- 
ing, and  grading  of  the  streets,  the  construction,  opening 
and  repairing  of  drains  and  sewers,  and  the  laying  of  gas 
and  water  pipes. 

These  details  were  not  overlooked  in  the  arrangement 
of  1861,  nor  were  the  general  heads  of  the  safety  and  con- 
venience of  passengers,  the  conduct  of  agents  and  servants, 
and  the  ordinary  traffic,  but  they  were  dealt  with  as 
matters  of  agreement,  not  of  unilateral  regulation. 

The  regulation  promulgated  by  by-law  1264  is,  in  my 
view  of  the  power  of  the  council,  wholly  unauthorized,  even 
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assuming  what  is  not  proved,  that  all  the  new  roads  are 
governed  by  the  terms  of  the  original  agreement. 

It  is  a  direction  to  the  company  as  to  the  mode  in  which 
it  is  to  conduct  its  business,  a  matter  which,  if  the  council 
can  meddle  with  it  at  all,  must  be  the  subject  of  a  joint 
agreement. 

The  claim  on  the  part  of  the  city  goes  almost  the  length 
of  asserting  an  absolute  discretion  in  the  council  to  attach 
new  oblio-ations  and  new  restrictions  to  the  conduct  of  the 
business  of  the  company,  by  declaring  them  to  be  neces- 
sary for  the  protection  of  the  citizens. 

The  liability  of  such  a  power  to  abuse  and  to  be  used 
oppressively  proves  the  wisdom  as  well  as  the  importance 
of  the  limitations,  which  I  deduce  from  section  14  of  the 
statute. 

The  limitation  is,  in  my  opinion,  twofold.  First,  as  to 
the  subject  matter,  which  is  the  protection  of  the  general 
public  and  not  the  safety  and  convenience  of  passengers ; 
and  secondly,  the  nature  of  the  regulations,  subject  to 
which  the  company  is  to  "  operate  the  railway  and  cause 
the  same  to  be  worked."  These  are  not,  as  I  read  the 
provisions,  to  require  the  company  to  do  anything  in  the 
way  of  construction,  or  in  the  working  of  its  cars  or  ful- 
filling its  duties  to  its  passengers;  but  only  to  submit  to 
what  the  council  may  think  it  necessary  to  do,  such  per- 
haps as  closing  a  gate  across  the  track  wdien  there  is  dan- 
ger, or  to  obey  such  directions  as  to  come  to  a  stop  at 
certain  crossings,  or  to  hang  a  bell  to  every  horse's  harness. 

This  construction  is,  moreover,  entirely  consistent  with 
what  one  would  naturally  suppose  to  have  been  in  the 
minds  of  the  contracting  parties.  The  details  affecting 
every  department  of  the  enterprise  having  been  arranged 
by  the  mutual  agreement  of  Easton  and  the  council,  and 
carefully  set  down  in  the  deed,  it  would  be  a  surprise  to 
find  that  one  of  the  parties  to  the  contract  had  been  inten- 
tionally invested  with  power  to  impose  at  discretion  new 
terms  looking  to  the  interest  of  the  party  framing  them? 
for  the  public  and  the  council  are  one  party  in  this  matter, 
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and  which  may  be  unreasonable,  onerous,  or  unfair  towards- 
the  other. 

A  large  proportion  of  the  evidence  given  for  the  plain- 
tiffs was  for  the  purpose  of  shewing  the  propriety  of  the 
regulation. 

It  did  not  bear  on  the  motives  of  the  council  in  passing 
the  by-law  more  directly  than  as  a  basis  for  a  claim  of  a 
posteriori  reasoning. 

What  was  arrived  at  was,  I  think,  rather  to  convince- 
the  Court  that  the  regulation  was  not  unreasonable. 

There  would  be  no  object,  in  the  view  I  take  of  the- 
regulation  itself,  in  entering  upon  an  examination  of  the- 
evidence  in  detail. 

The  greater  part  of  it  was  addressed  to  the  subject  of 
the  safety  and  convenience  Of  passengers,  and  quite  as 
much  to  the  convenience  as  the  safety. 

Witnesses  give  their  ideas  of  what  passengers  would 
gain  if  there  was  always  an  attentive  conductor  at  hand, 
to  render  such  services  as  reaching  out  his  hand  to  keep 
them  from  stumbling  as  they  walk  up  the  car,  or  to  assist, 
as  they  get  on  or  off,  the  very  old  and  the  very  young,  the 
feeble  of  any  age,  and  the  lady  encumbered  with  parcels. 
The  opinions  given  are  now  and  then  illustrated  by  the 
narration  of  incidents  from  the  observation  of  the  witness- 
These  are,  with  some  exceptions,  of  a  nature  inseparable 
from  this  kind  of  travelling,  and  familiar  to  the  experience 
of  people  who  ride  in  two-horse  cars  with  a  conductor  as 
well  as  of  those  who  use  the  one-horse  vehicle. 

I  do  not  in  the  least  doubt  the  sincerity  of  the  wit- 
nesses or  the  goodness  of  their  motives,  yet  the  evidence 
on  this  particular  topic  seems  to  me,  on  the  whole,  of  so 
fanciful  and  impulsive,  not  to  say  sentimental  a  character,, 
that  although  made  to  do  service  for  presentation  to  the 
Court,  I  can  hardly  imagine  a  body  of  business  men, 
whether  the  directors  of  a  company  or  civic  functionaries, 
seriously  considering  it  as  a  basis  for  practical  action  in 
the  conduct  of  a  commercial  enterprise. 

The-  protection  of  the  general  public,  though  not  so 
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prominent  a  topic  as  the  alleged  grievances  of  the  pas- 
sengers, is  not  overlooked  in  the  examination  of  the  wit- 
nesses.  The  danger  suggested  is,  that  people  may  be  mn 
over  when  the  driver's  attention  is  given  to  the  inside  of 
the  car.  It  is  shewn  that  on  six  or  seven  occasions,  three 
of  them  being  since  the  passage  'of  the  by-law,  coroners' 
juries  have  recommended  that  every  car  shall  have  a  con- 
ductor as  well  as  a  driver,  but  what  range  of  inquiry  led  to 
these  suggestions  is  not  shewn. 

A  record  of  accidents  is  kept  by  the  company,  and  it 
happens  to  shew  that  more  than  a  fair  proportion  are 
chargeable  to  the  two-horse  cars,  the  inference  from  which 
fact  is  not  weakened  by  Mr.  Lefroy's  suggestion  that 
drivers  of  one-horse  cars  have  inducements  not  to  report 
every  accident,  unless  we  assume  without  any  evidence 
that  there  have  been  accidents  which  have  not  been 
reported. 

Evidence  is  given  on  the  part  of  the  defendants,  appar- 
ently of  great  weight,  that  for  reasons  which  the  witnesses 
explain,  the  one-horse  car  is  attended  with  less  danger 
than  the  larger  and  heavier  vehicle,  though  the  one  has  a 
conductor  and  the  other  has  only  one  man  to  do  all  the 
duty.  After  reading  it  all,  I  have  no  idea  that  upon  the 
question  of  the  comparative  danger  to  persons  in  ordinary 
use  of  the  street,  from  one  kind  of  car  or  the  other,  it  could 
be  reasonably  held  that  the  one-horse  car  was  the  greater 
source  of  danger  ;  while  I  take  the  proposition,  which  was 
so  much  laboured,  to  be  self-evident,  namely,  that  accidents 
will  be  more  likely  to  be  averted  by  the  vigilance  of  two 
men  than  of  one. 

All  this  goes,  however,  only  to  the  reasonableness  of  the 
regulation,  if  its  reasonableness  can  be  inquired  into,  in 
case  the  council  had  power  to  impose  it. 

We  are  not  concerned  with  the  question,  whether  it  was 
passed,  as  one  alderman  tells  us  it  was,  under  pressure 
from  the  Knights  of  Labour,  or  from  an  intelligent  appre- 
hension of  its  necessity,  provided  the  council  had  the 
absolute  power  which  is  claimed,  but  which  in  my  opinion 
they  do  not  possess. 
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There  is  another  important  aspect  of  the  case. 

The  one-horse  car  is  shewn  to  have  first  come  into  use 
some  years  after  1861,  and  to  have  been  very  generally 
adopted  in  the  cities  of  the  United  States  and  Canada- 
Persons  competent  to  speak  on  the  subject  describe  its 
advantages,  as  well  as  the  extent  to  which  in  New  York? 
Philadelphia,  and  other  cities  it  almost  monopolises  the 
traffic,  not  in  outlying  or  thinly  populated  districts,  but  in 
the  most  crowded  thoroughfares.  They  inform  us  that  the 
most  invariable  practice,  in  the  ordinary  use  of  the  car,  is 
to  employ  but  one  man  whether  he  is  called  driver  or  con- 
ductor ;  that  what  is  now  insisted  on  by  the  city  Gouncil 
of  Toronto  is  unknown  elsewhere  ;  and  that  no  physical 
impossibility  stands  in  the  way,  and  the  form  of  the  one- 
horse  car  in  use  here,  which  is  not  a  bob-tailed  car,  would 
afford  accommodation  for  a  conductor,  yet  on  commercial 
grounds  it  is  uut  of  the  question. 

The  fair  result  of  their  evidence,  which  is  not  met  by 
any  contradiction,  is  that  if  these  cars  are  to  be  used  at  a 
profit  and  not  at  a  loss,  they  must  be  worked  by  one  man 
and  not  by  two. 

It  is  further  made  clear  by  evidence  which  is  not  rebut- 
ted, that  the  only  feasible  way  of  opening  up  the  new 
routes  in  the  city  as  they  were  pressed  for  by  the  citizens, 
and  urged  on  the  company  by  the  council,  and  the  only 
way  ever  contemplated,  was  by  means  of  these  one-horse 
cars.  These  routes  were  not  opened  simultaneously,  but 
one  would  be  opened  and  run  by  the  one-horse  car,  and 
application  made  to  the  council  for  another  which  w^ould  be 
run  in  the  same  way. 

The  King  street  line,  which  is  usually  run  with  single 
horse  cars,  was  not  opened  until  1874.  Part  of  it  had 
been  authorized  in  1861,  and  part  as  late  as  1874. 

Each  car,  as  procured,  was  numbered  according  to  agree- 
ment, and  the  license  fees  paid  every  year,  the  number 
licensed  rising  from  28  in  1878  to  125  in  1887  and  140 
in  1888. 

The  stipulation  that  the  cars  should  be  constructed  in 
the  most  modem  style,  applied  to  the  King  street  line,  and 
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to  every  other  line  to  which  the  terms  of  by-law  No.  353 
were  made  applicable. 

A  list,  which  is  in  evidence,  shews  the  purchases  of  one- 
horse  cars  from  1874  when  they  were  first  introduced,  to 
1885,  seventy-three  within  that  time. 

I  think  the  proper  construction  of  the  dealings  between 
the  council  and  the  company  is,  that  to  employ  the  one- 
horse  car  never  was  in  violation  of  any  agreement  ex- 
pressed or  understood.  On  the  contrary,  I  am  inclined 
to  think,  though  1  do  not  look  on  it  as  free  from  all  doubt, 
that  the  city  might  have  availed  itself  of  the  improvement 
effected  by  the  invention  of  that  style  of  car,  and  insisted 
on  its  adoption  by  the  company  whenever  new  cars  were 
required. 

I  further  think  that  each  agreement  or  permission  for 
the  construction  of  a  new  line  of  railway,  must  be  taken 
to  have  been  made  in  contemplation  of  the  mode  of  opera- 
tion actually  in  use,  nothing  to  the  contrary  appearing. 

It  was  in  effect  a  grant  of  the  right  to  work  the  line  in 
that  manner,  and  by-law  1264,  even  assuming  jurisdiction 
in  other  respects,  is  an  infringement  of  the  privileges  so 
granted. 

I  am  of  opinion  that  we  should  allow  the  appeal  with 
•costs,  and  dismiss  the  action  with  costs. 

Osler,  J.  A.,  dissented. 

Appeal  allowed  with  costs ;  and  action  dismissed  with  costs. 
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Hurd  v.  The  Grand  Trunk  Railway  Company. 

Railways — Negligence — Duty  of  railway  company  as  regards  animals 
trespassing. 

By  the  negligence  of  the  plaintiff's  servants,  his  horses  escaped  upon  the 
defendants'  line  of  road  at  a  farm  crossing,  not  far  from  an  open  over- 
head bridge  on  the  track.  Some  of  them  were  astray  upon  the  track. 
While  being  driven  back  towards  the  crossing  by  the  persons  in  charge, 
a  train  approached,  which  drew  up  for  a  time,  the  rear  cars  being  on 
the  crossing,  and  then  the  track  being  clear  the  engine  driver  sounded 
the  whistle  for  brakes  off,  and  proceeded.  The  horses,  or  some  of  thenv 
had  then  come  nearly  abreast  of  the  engine,  but,  alarmed  by  the  whistle 
and  motion  of  the  train,  they  turned  and  ran  on'towards  the  bridge. 
They  got  upon  the  bridge  before  they  could  be  stopped,  and  some  had 
their  legs  broken  by  getting  them  between  the  ties,  and  others  jumped 
over  the  sides  and  were  killed  or  injured.  There  was  ample  space  on 
each  side  of  the  track  by  which  the  horses  might  have  passed.  There 
was  no  evidence  that  the  engineer  had  acted  recklessly  or  wantonly 
in  proceeding  with  the  train  : 

Held  [reversing  the  judgment  of  the  Queen's  Bench  Division],  that  the 
defendants  were  not  liable  ;  there  was  no  evidence  of  negligence  in  the 
manner  in  which  the  train  was  started  ;  the  defendants  were  using 
their  own  property  as  of  right  and  in  a  lawful  way,  and  no  duty  was 
cast  upon  the  engineer  to  wait  until  the  horses  had  been  entirely  driven 
off  their  premises. 

Auger  v.  The  Ontario,  Simcoe,  and  Huron  R.  W.  Co.,  9  C.  P.  165,  con- 
sidered. 

Campbell  v.  The  Great  Western  R.  W.  Co.,  15  U.  C.  B.  498,  observed  upon- 
and  distinguished. 

This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  pronounced  on  the  23rd  of  December,. 
1886,  whereby  an  order  nisi  obtained  by  the  defendants 
and  a  motion  made  by  them  to  set  aside  the  findings  of  the 
jury,  and  :the  judgment  entered  thereon  for  the  plaintiff, 
and  to  enter  a  nonsuit  or  judgment  for  the  defendants,  or 
for  a  new  trial,  were  respectively  discharged  and  dismissed 
with  costs. 

The  case  was  tried  before  O'Connor,  J.,  and  a  jury,  at 
the  Hamilton  Spring  Assizes  of  1 886,  when  a  verdict  was 
given  and  judgment  entered  in  favor  of  the  plaintiff. 

The  action  was  for  negligence  on  the  part  of  the  servants 
of  the  defendants,  whereby  several  horses,  the  property  of 
the  plaintiff,  were  killed  and  others  seriously  damaged  on 
the  defendants'  railway  between  Hamilton  and  Toronto,  a 
little  to  the  east  of  the  wooden  overhead  bridge  near  the- 
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Waterdown  station.  The  locality  may  be  described  as 
follows  :  The  plaintiff's  farm  crossing  is  to  the  north  of  the 
railway  track,  and  is  1,460  feet  east  from  the  Waterdown 
station  overhead  bridge  in  the  direction  of  the  railway 
bridge.  The  railway  over  the  bridge  to  the  east,  which 
is  over  the  highway,  and  where  the  accident  hap- 
pened, is  1,196  feet  to  the  east  of  the  farm  crossing.  It  is 
an  iron  girder  bridge  32 J  feet  in  length,  14  feet  wide. 
There  are  wooden  ties  about  from  8  to  10  inches  apart, 
and  the  height  above  the  highway  is  12 \  feet,  and  above 
the  culvert  on  the  highway  about  15  feet. 

The  train  which  did  the  damage  was  o-oino-  east  from  the 
direction  of  the  Waterdown  station. 

One  of  the  witnesses,  Caleb  Fonger,  who  was  in  the 
plaintiff's  employ,  said  he  had  16  heavy  draught  mares  in 
charge  that  day  ;  that  they  were  in  pasture  on  the  south 
side  of  the  track,  and  he  was  told  to  drive  them  by  the 
farm  crossing  to  the  north  side.  Robert  Bell,  another 
witness  was  assisting.  Bell  went  ahead  to  open  the  farm 
gate  on  the  other  side,  then  he  opened  the  south  gate,  at 
which  time  the  horses  were  about  150  yards  from  the 
south  gate  ;  Bell  then  stood  at  the  Waterdown  or  west  side 
of  the  crossing,  and  he  (Fonger)  drove  the  horses  on  to  the 
farm  crossing.  One  of  the  horses  then  turned  east  in  the 
direction  of  the  bridge  where  the  accident  happened,  and 
the  rest  followed  ;  no  train  was  then  seen  or  heard  ;  when 
the  horses  turned  along  the  track  Fonger  went  across  the 
fields  to  head  them  ;  he  did  not  see  the  train  coming  till 
he  got  on  to  the  track  [again  near  the  bridge  :  that  is  the 
bridge  where  the  accident  happened,  and  the  train  was 
then  up  by  the  west  or  wooden  bridge.  The  train  stopped 
about  half  way  between  the  two  bridges,  that  is  the  west 
and  east  bridges,  not  far  from  the  farm  crossing ;  Fonger 
was  then  driving  the  animals  back  towards  the  farm 
crossing  and  towards  the  train  upon  the  north  side  of  the 
track  ;  and  continuing,  Fonger  said :  "  When  I  got  them 
up  pretty  near  to  the  train  the  whistle  sounded  and  that 
started  them  and  scared  them  back  of  me;  it  was  a  pretty 
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sharp  whistle.  The  train  then  started  right  up,  and  it 
went  on  till  it  got  within  twenty  or  thirty  feet  of  the 
bridge,  the  horses  got  on  to  the  bridge  ;  four  of  them  fell 
over  ;  three  of  them  were  killed  ;  the  others  were  all 
damaged  pretty  bad  ;  they  were  stuck  in  the  bridge,  their 
legs  got  down  between  the  sleepers  and  so  on.  The  horses 
were  going  along  very  good  as  I  was  driving  towards  the 
locomotive  ;  the  whistle  turned  them,  the  train  mi^ht  have 
stood  two  or  three  minutes  before  blowing  the  whistle.  I 
suppose  there  were  twenty  or  twenty-two  cars  in  the 
train ;  Bell  was  at  the  crossing  when  the  whistle  was 
blown,  it  was  between  seven  and  eight  in  the  morning  ;  if 
the  whistle  had  nob  been  sounded  the  horses  would  have 
been  past  the  locomotive  in  about  a  minute." 

The  appeal  came  on  for  hearing  on  the  9th  of  February, 
1888.* 

McCarthy,  Q.C.,  and  Wallace  Nesbitt,  for  the  appellants. 
The  evidence  shews  and  it  is  admitted  by  counsel  that  the 
horses  were  unlawfully  trespassing  on' the  railway,  and  the 
learned  Chief  Justice  in  the  Court  below  distinctly  says 
the  plaintiff's  servants  had  been  guilty  of  gross  negligence 
in  their  management  of  the  horses.  All  the  important 
circumstances  are  agreed  upon  in  this  case  and  the  ques- 
tions to  be  determined  upon  the  admitted  facts  are  :  (1) 
What  were  the  duties  of  the  railway  company  and  their 
servants  under  these  facts ;  and  (2)  was  there  such  a 
breach  of  those  duties  as  to  make  the  company  liable  for 
such  damages  as  have  arisen.  Under  the  facts  here 
appearing,  it  is  contended  that  the  plaintiff,  to  entitle  him 
to  recover,  must  shew  on  the  part  of  the  defendants' 
employes,  wanton  and  reckless  conduct  in  the  manage- 
ment of  the  train,  to  render  the  defendants  responsible  for 
any  loss  or  damage.  Here  there  can  be  no  question  that 
the  persons  in  charge  of  the  train  acted  according  to  the 
best  of  their  judgment,  and  evinced  every  desire  on  their 
part  to  avoid  any  damage  or  loss  to  the  plaintiff. 

Robinson,  Q.C.,  and  Lazier,  for  the  respondent.  There 
is  no  ground  here  to  ask  the  Court  to  enter  a  nonsuit;  there 
*  Present — Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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was  no  doubt  ample  evidence  to  go  to  the  jury  and  quite 
sufficient  to  support  the  verdict  given  by  them.  The 
learned  Judge  at  the  trial  would  not  have  been  warranted 
in  withdrawing  the  case  from  the  jury.  Admitting,  for 
the  sake  of  argument,  that  the  plaintiff  had  been  in  fault 
in  not  having  provided  a  man  to  stand  at  either  side  of 
the  crossing  while  the  horses  were  being  driven  across  the 
track,  it  still  resolved  itself  into  a  question  whether  the 
exercise  of  ordinary,  reasonable,  and  proper  care  by  the 
defendants  would  not  have  avoided  the  accident. 

This,  the  main,  if  not  the  only  question  to  be  determined 
was  distinctly  left  to  the  jury ;  they  have  found  upon  it, 
and  the  evidence  sufficiently  sustains  their  verdict.  The 
evidence  shews  distinctly  that  at  the  time  of  the  accident 
there  was  not  any  ground  for  imputing  the  slightest 
degree  of  negligence  to  the  plaintiff ;  although  prior  there- 
to he  may  be  chargeable  with  some  slight  acts  of  negli- 
gence ;  on  the  other  hand  the  defendants  were  at  the  time 
guilty  of  such  acts  of  negligence  as  caused  the  injury, 
and  which  is  directly  attributable  thereto. 

Wallace  Nesbitt  in  reply. 

The  other  points  raised,  and  the  cases  cited  are,  with 
others,  mentioned  in  the  present  judgments. 

May  1st,  1888.  Hagarty,  C.  J.  0.— The  facts  of  the  case 
stated  by  the  learned  Chief  J ustice  of  the  Queen's  Bench, 
very  clearly  shew  the  particulars  of  the  accident.  The 
statement  is  very  fair  towards  the  defendants,  and  down  to 
the  actual  decision  wholly  in  their  favor. 

Be  shews  how  the  horses  got  upon  the  track  by  the 
gross  neglect  of  plaintiff's  servants.  They  were  seen  by 
the  engine  driver,  and  the  train  was,  as  he  says,  slowed 
down ;  as  plaintiff's  witnesses  say,it  was  stopped.  Then  the 
plaintiff's  man  turned  the  horses  back,  and  as  they  came 
along  towards  the  train,  and  the  foremost  abreast  or  nearly 
abreast  of  the  engine,  but  none  of  them  being  on  the 
track,  the  space  between  the  railway  fences  was  150  feet, 
the  engineer  thought  the  horses  were  out  of  danger,  and  see- 
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ing  them  on  the  north  side  of  the  track,  and  that  the  track 
was  clear,  whistled  off  brakes  and  went, on.  The  horses 
then  turned,  frightened  as  is  said  by  the  train  and  the 
whistle,  rushed  down  to  the  open  bridge  and  were  killed  or 
injured  therein.  The  train  was  pulled  up  before  coming 
to  the  bridge,  and  never  touched  the  cattle. 

The  man  who  drove  them  back  says  he  did  not  expect 
any  accident  till  just  before  the  train  got  to  the  bridge,  when 
the  horses  made  a  rush  over  into  the  bridge. 

The  Chief  Justice  says  :  The  man  in  charge  of  the  horses 
said  throughout  that  he  did  not  expect  an  accident  to  hap- 
pen, and  so  also  did  the  engineer,  and  if  the  jury  had  found 
for  the  defendants  I  would  not  have  been  disposed  to  disturb 
the  verdict.  But  the  jury  upon  the  Avhole  case  found  the 
defendants5  officers  did  not  act  judiciously  in  the  manage- 
ment of  their  train,  and  it  seems  almost  certain  that  if  the 
engineer  had.  delayed  his  train  for  two  or  three  minutes 
longer,  from  the  time  when  the  horses  were  abreast  of  the 
engine,  no  accident  would  have  happened.  The  train  was 
in  no  peril  at  the  time,  and  that  short  time  might  well 
have  been  spared  to  the  horses.  It  is  a  hard  case,  for  the 
damage  has  been  caused  by  the  great  negligence  of  the 
plaintiff's  own  servants,  and  by  something  like  a  mere  error 
of  judgment  at  the  most  on  the  part  of  the  defendants'  own 
engineer,  but  the  jury  have  determined  it  and  I  cannot  say 
they  have  wrongfully  done  so." 

I  must  say  with  much  respect,  that  in  the  view  of 
the  evidence  thus  expressed,  I  should  have  confidently 
expected  a  judgment  against  the  verdict  rendered  by  the 

I  am  not  able  to  see  the  similitude  which  is  urged 
between  this  case  and  the  donkey  on  the  high  road. 

It  is  clear  that  in  such  cases,  whether  as  regards  man  or 
beast,  it  is  the  duty  of  every  one  to  avoid,  if  possible, 
injuring  either  if  it  can  be  avoided,  and  this  duty  is  not 
excusable  because  the  object  injured  is  not  on  or  using  the 
highway  in  a  reasonably  proper  manner.  Because  a  man 
is  driving  on  the  wrong  side  of  the  road  or  a  hobbled 
donkey  is  left  thereon,  it  is  no  excuse  for  injuring  it  if  the 
injury  can  be  reasonably  avoided. 
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We  have  seen  it  remarked  that  the  driver  on  a  high 
road  or  street.,  has  volition  and  may  be  able  to  avoid  any- 
thing on  the  road,  but  the  railroad  driver  has  limited  power 
and  can  only  drive  on  the  rails. 

It  is  impossible  to  overlook  the  fact  that,  in  such  a  case 
.as  that  before  us,  the  defendants  were  using  their  ordinary 
powers  in  running  trains  at  high  rates  of  speed  on  their 
own  enclosed  road,  and  that  in  the  ordinary  stopping  or 
starting  of  the  trains,  or  when  the  pressure  attains  a  cer- 
tain height  the  steam  is  blown  off  and  very  loud  and  dis- 
turbing noises  are  inevitably  caused.  There  was  nothing 
on  their  track  with  which  they  could  come  in  contact — 
they  did  not  run  against  anything. 

A  herd  of  horses  had,  by  the  wholly  wrongful  neglect 
of  plaintiff,  trespassed  on  their  enclosed  road;  they  had  been 
turned  back  from  the  open  bridge,  and  came  down  abreast 
of  the  engine.  The  driver,  seeing  his  track  ahead  clear, 
pushed  on  his  train,  whistling  for  brakes  off  as  he  did  so, 
and  for  this  whistling  his  employers  are  held  responsible 
for  the  horses  taking  fright  and  rushing  back  to  the  open 
bridge,  and  there  damaging  themselves. 

I  am  wholly  unable  to  believe  that  any  case  was  made 
out  to  be  submitted  to  a  jury  to  find  against  the  company. 
I  see  nothing  whatever  to  support  the  charge  of  breach  of 
duty  by  negligent  or  careless  management  of  their  train. 
It  may  be  quit3  true  that  if  the  whistle  had  not  sounded 
the  horses  might  have  passed  the  train  in  safety.  But  the 
-engineer  considered  that  the  rear  of  his  train  was  still  on 
the  farm  crossing  and  that  he  could  safely  proceed.  His 
being  possibly  mistaken  as  to  this  cannot,  I  think,  in  the 
absence  of  any  wanton  or  reckless  conduct  on  his  part, 
create  a  liability.  Had  his  opinion  proved  right  by  the 
result  and  no  damage  been  occasioned,  all  would  agree 
there  was  no  negligence.  Because  he  had  miscalculated 
the  extent  of  the  horse's  nervousness,  and  damages  resulted 
does  his  conduct  therefore  amount  to  actionable  negligence? 

The  witnesses,  in  the  usual  fashion,  judge  by  the  result, 
not  by  the  intrinsic  carefulness  or  carelessness  of  the  act. 
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This  is  one  of  the  strongest  illustrations  that  I  remember 
of  the  post  hoc,  propter  hoc  doctrine. 

I  presume  that  the  plaintiff  would  argue  the  company 
would  have  been  equally  liable  if  the  horses  had  rushed  past 
the  train  and  been  injured  at  the  narrow  farm  crossing,  or  if 
in  their  fright  they  had  hurt  themselves  in  trying  to  escape 
by  jumping  the  side  fences ;  and  it  would  not  require  much 
extension  of  the  plaintiff's  argument,jtomake  the  defendants, 
liable  if  the  same  herd  of  horses  in  the  adjoining  field  had, 
in  consequence  of  the  rush  or  whistling  of  the  train,  injured 
themselves  against  the  fences  of  their  enclosure. 

The  case  is  wholly  different  as  I  view  it,  from  a  collision 
with  or  running  down  of  the  horseson  the  track.  The  track 
was  open  and  unencumbered,  there  was  ample  space  on 
each  side  of  the  rails,  and  I  can  see  no  breach  of  duty  or 
actionable  wrong  by  act  of  the  engineer  in  deciding  to  go 
forward  and  giving  the  usual  signal  therefor,  under  the 
circumstances  in  evidence. 

I  accept  the  test  so  often  laid  down,  and  consider  that 
on  this  evidence  no  twelve  reasonable  men  could  properly 
find  a  verdict  for  the  plaintiff. 

As  has  been  said :  "  It  would  place  in  the  hands  of  jurors 
a  power  which  might  be  exercised  in  the  most  arbitrary 
manner  if  they  were  at  liberty  to  hold  that  negligence 
might  be  inferred  from  any  state  of  facts  whatever."  3 
App.  Cas.  197 

In  Fullarton  v.  Manchester  South  Junction  <&c,  R. 
W.  Co.,  14  C.  B.  N.  S.  54,  the  plaintiff's  carriage  was 
waiting,  with  others,  to  pass  the  railway  track  at  a  level 
crossing  while  the  gates  were  shut.  The  engineer  at 
starting,  whistled  and  blew  off  the  mud  cocks  or  taps  in 
front  of  the  engine,  throwing  out  a  large  volume  of  steam, 
which  extended  through  the  gates  towards  plaintiff's 
horses.  They  took  fright,  and  they  and  the  carriage 
were  much  damaged  against  a  wall.  There  was  evidence 
that  it  was  quite  unnecessary  and  unusual  to  relieve  the 
cylinder  by  blowing  off  from  the  mud  cocks  at  this  level 
crossing.    Erie,  C.  J.,  on  appeal  held  the  company  had 
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been  rightly  held  liable,  that  plaintiff's  horses  were  using 
the  high  road  as  of  right,  and  the  defendants  had  exercised 
their  right  of  crossing  the  highway  in  an  inconvenient  and 
improper  manner. 

In  this  Court  in  Rosenberger  v.  Grand  Trunk  R.  W.  Co.,  8 

A.  R.  482,  it  was  held,  that  plaintiff  could  recover  for 
damage  done  to  the  carriage,  the  horses  taking  fright 
at  a  passing  train,  the  defendants  having  omitted  to  ring 
or  whistle  on  approaching  a  crossing,  which  would,  if 
given,  have  warned  the  plaintiff  not  to  approach  too  near. 
The  judgment  was  based  on  the  breach  of  duty  imposed 
by  statute  for  the  protection  of  the  public. 

These  are  the  only  cases  referred  to  as  damage,  not  by 
collision,  but  from  animals  taking  fright  as  here. 

In  Degg  v.  Midland  R.  W.  Co.,  ]  H.  &N.  at  781,  Bramwell, 

B.  ,  delivering  the  judgment  of  the  Court  remarks: 

"  The  law,  for  reasons  of  supposed  convenience/more  than 
on  principle,  makes  a  master  liable  in  certain  cases  for  the 
acts  of  his  servants,  not  only  in  cases  in  the  nature  of  con- 
tract, which  depend  on  different  considerations,  but  in  cases 
independent  of  contract,  such  as  negligent  driving  in  the 
public  streets,  where  damage  is  thereby  done.  This  is  a 
responsibility  the  law  has  put  on  them,  there  is  a  duty  on 
them  to  take  care  that  their  servants  do  no  damage  to 
others  by  negligence  in  their  work  for  their  master,  or  to 
compensate  the  sufferer  where  such  damage  is  done.  The 
public  interest  may  require  this  for  the  public  benefit ;  but 
why  should  a  wrongdoer  have  power  to  create  such  a 
responsibility  and  such  a  duty  ?  No  reason  can  be  assigned. 
Some  acts  are  absolutely  and  intrinsically  wrong,  such  as 
a  blow,  others  only  so  from  their  probable  consequences. 
There  is  no  absolute  or  intrinsic  negligence  ;  it  is  always 
relative  to  some  circumstance  of  time,  place,  or  person. 

*  *  It  seems  to  us  there  can  be  no  action  except  in 
respect  of  a  duty  infringed,  and  that  no  man  by  his  wrong- 
ful act  can  impose  a  duty." 

In  that  case,  the  injury  was  caused  to  deceased  by  his 
volunteering  to  help  defendants,  servants  to  move  a  truck 
at  their  station,  which  truck  was  struck  by  another  truck 
by  the  negligent  running  of  one  of  the  defendants'  engines. 
9 — VOL.  XV.  A.R-. 
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In  Singleton  v.  Eastern  C.  R.  W.  Co.,  7  C.  B.  N.  S.  287, 
two  children,  three  and  half  and  five  and  a  half  years  old^ 
by  some  means  got  on  the  defendants'  track,  and  were  sit- 
ting on  the  parapet  of  a  small  wooden  bridge  on  the  rail- 
way when  a  train  came  up,  and  in  passing  cut  off  one  of  the 
children's  legs.  "  It  appeared  the  train  was  coming  up  an 
incline  and  the  driver  saw  the  dangerous  position  of  the 
children,  but  made  no  attempt  to  stop  the  engine  cantent- 
ing  himself  with  merely  turning  on  his  whistle." 

There  was  no  evidence  to  shew  how  the  children  got 
there,  it  was  supposed  they  had  got  through  the  fence  at  a 
place  where  a  rail  was  off*.  There  was  a  nonsuit  by  Erie, 
C.  J.,  with  leave  to  move,  and  in  term  counsel  urged  that 
there  was  negligence  on  the  driver's  part  in  not  stopping 
when  he  might  have  done 'so,  and  also  as  to  the  fence. 
Erie,  C.  J.,  said  the  plaintiff'  was  wrongfully  upon  the 
railway  *  *  I  must  confess  I  was  wholly  unable  to 
discover  any  evidence  of  negligence  on  the  part  of  the 
servants  of  the  company."  Williams,  J.  said  :  "  I  also  think 
there  was  no  negligence  made  out  on  the  part  of  the  rail- 
way. All  was  mere  conjecture  and  surmise."  Rule 
refused. 

This  case  certainly  goes  further  than  I  supposed.  It  is 
cited  in  the  text  books.  The  only  comment  I  have  seen  is 
in  Pollock  on  Torts,  at  p.  383,  in  a  note,  "  It  was  decided  on 
the  ground  (whether  rightly  taken  or  not)  that  there  was 
no  evidence  of  negligence  at  all."  It  is  cited  without 
comment  in  Williams  v.  Great  Western  R.  W.  Co.,  L.  R.  9 
Ex.  159,  a  case  of  somewhat  similar  character. 

In  Auger  v.  Ontario,  Simcoe,  and  Huron  R.  W.  Co.,  9  C. 
P.  165,  the  track  was  unfenced.  Horses  were  on  the 
track.  Two  of  them  running  ahead  of  the  train  were 
caught  in  a  culvert  and  killed  by  the  engine.  There  was 
the  usual  contradictory  evidence  as  to  what  could  have 
been  done  and  ought  to  have  been  done.  Steam  was  shut 
off,  speed  slackened,  and  whistle  blown.  On  whistling  the 
horses  ran  off  the  track,  speed  was  then  increased,  they  ran 
on  again  and  two  were  caught  in  a  culvert.    The  engineer 

o  o  o 

again  called  for  breaks,  it  was  a  down  grade  and  the  train 
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could  not  be  stopped  till  the  horses  were  killed.  It  was 
objected  that  the  horses  were  unlawfully  on  the  track,  and 
that  the  defendants  were  not  liable  even  if  there  was  unskil- 
fulness  and  negligence.  Draper.  C.  J.,  reserved  leave  to 
move.  It  was  left  to  the  jury  to  find  if  the  horses  were 
killed  by  negligence  or  unskilfulness  in  managing  the 
engine.    The  jury  found  for  plaintiff. 

After  argument  in  term  Richards,  C.  J.,  delivered  the 
judgment  of  the  Court  making  the  rule  absolute  for  a  non- 
suit :  "  If  it  be  admitted  that  under  the  decided  cases  the 
horses  were  not  lawfully  on  the  railway,  without  declaring 
that  that  circumstance  would  authorize  a  verdict  for  the 
defendants  in  all  cases,  I  do  not  think  we  would  be  justified 
in  holding  that  the  facts  proved  at  the  trial,  taken  in  their 
broadest  sense  against  the  defendants,  shew  that  they  were 
guilty  of  negligence  in  relation  to  those  horses  which  were 
wrongfully  on  their  railway." 

Reference  was  made  to  Ricketts  v.  East  and  West  India 
Dock  Co.,  12  C.  B.  174,  where  Jervis,  C.  J.,  says  : 

"  The  next  question  is,  in  what  respect  does  the 
statute  vaiy  the  ordinary  common  law  liability  ?  It 
seems  to  me  that  so  far  from  varying  the  responsi- 
bility of  the  defendants,  the  statute  has  most  properly 
taken  the  common  law  rule  as  the  measure  of  their 
liability  ";  this  was  said  in  reference  to  fencing  against 
adjoining  lands. 

The  Chief  Justice  also  said,  that  it  was  not  law  to 
insist  that  the  dangerous  nature  of  the  trade  cast  on 
defendants  an  obligation  to  adopt  more  than  ordinary 
precaution.  Cress  well,  J.,  says  that  Rex  v.  Pease,  4  B. 
&  Ad.  30,  was  a  strong  authority  to  shew  that  the 
Legislature  having  legalised  railways,  they  are  not  subject 
to  any  liabilities  beyond  the  ordinary  common  law  liability 
except  where  the  Legislature  has  thought  fit  to  impose  it. 

In  Sharrod  v.  London  and  North  Western  R.  W.  Co.,  4  Ex. 
580,  sheep  had  got  on  the  line ;  the  driver  had  instruc- 
tions to  drive  at  a  certain  rate  per  hour.  Tt  was  supposed 
that  while  going  at  that  rate  in  the  dusk  of  evening  the 
driver  could  not  have  seen  the  sheep  in  sufficient  time  to 
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avoid  collision.  Leave  was  reserved.  Other  points  were 
involved.    In  giving  judgment,  Parke  B.,  said: 

"  If  the  cattle  were  altogether  wrongdoers,  there  has 
been  no  neglect  or  misconduct  for  which  defendants  were 
responsible." 

Mr.  Robinson,  relied  on  the  case  of  Campbell  v.  Great 
Western  R  W.  Co.,  15  U.  C.  R  498  (1857.)  The  facts  there- 
were  much  stronger  against  the  company.  The  horses 
were  seen  by  the  driver  on  the  track,  the  train  had  just 
stopped  to  drive  some  cows  off  the  road  and  "  as  they  were 
moving  off  again  they  saw  plaintiff's  colts  on  the  track  in_ 
front  about  250  yards  off ;  the  whistle  was  sounded,  the  colts 
ran  on  before  the  train  till  they  got  to  a  concession  line,  where 
a  cattle  guard  stopped  them.  No  signal  was  given  to  apply 
brakes,  and  from  the  time  the  train  was  started  the  speed 
continued  to  increase  notwithstanding  the  colts  were  just 
before  them,  and  notwithstanding  the  uncertainty  whether 
they  would  get  out  of  the  road  or  not."  They  were  killed. 
The  verdict  Was  upheld.  Mr.  Justice  Burns  said,  that,  "  the 
evidence  tends  to  establish  a  desire  rather  to  run  them 
down  than  to  avoid  them  and  this  I  think  they  were  not 
at  liberty  to  do." 

I  am  unable  fully  to  agree  with  some  of  the  remarks 
made  by  the  same  learned  Judge,  especially  as  to  the 
defendants'  duty  because  they  exercised  a  dangerous  call- 
ing. 

Bo  wen,  L.  J.,  says :  in  Thomas  v.  Quartermaine,  18  Q.  B. 
Div.  697,  "  Contributory  negligence  arises  where  there  has 
been  a  breach  of  duty  on  defendants'  part,  not  where  ex 
hypothesi,  there  has  been  none.  It  rests  upon  the  view  that 
though  the  defendant  has  in  fact  been  negligent,  yet  the 
plaintiff  has  by  his  own  carelessness  severed  the  causal 
connexion  between  the  defendant's  negligence  and  the 
accident  which  has  occured ;  and  that  the  defendant's 
negligence  accordingly  is  not  the  true  proximate  cause  o£ 
the  injury." 

I  also  refer  to  Tolhausen  v.  Davies,  4*  Times  Reports,  p. 
328,  discussed  in  Law  Times,  February  25,  1888. 
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It  appears  to  me  that  we  are  to  deal  with  the  defendants' 
position  and  duties  as  to  the  trespassers  on  their  own 
ground  on  the  same  principles  that  govern  the  duties  and 
liabilities  of  a  man  riding,  driving,  or  shooting  in  his  own 
park  or  close,  and  I  invite  attention  to  the  whole  judgment 
on  this  of  Lord  Bramwell  in  Degg  v.  Midland  R.  W.  Co.> 
from  which  I  have  made  a  partial  extract. 

The  general  principle  as  to  liability  where — notwithstand- 
ing the  negligence  of  plaintiff — the  mischief  is  caused  by 
the  neglect  of  the  defendants  to  exercise  ordinary  care  in 
avoiding  the  danger,  is  clearly  laid  down  in  the  House  of 
Lords  in  Radley  v.  London  and  North  Western  R.  W.  Go.> 
1  App,  Cas.  754,  and  must  of  course  govern. 

Burton,  J.  A. — I  cannot  commence  the  statement  of  my 
views  as  to  the  liability  of  the  defendants  in  this  case  better 
than  by  quoting  the  following  remarks  of  the  Master  of 
the  Rolls,  in  Heaven  v.  Pender,  11  Q.  B.  D.  503-507. 

"But  want  of  attention  amounting  to  a  want  of  ordinary 
care  is  not  a  good  cause  of  action,  although  injury  ensues 
from  such  want,  unless  the  person  charged  with  such  want 
of  ordinaiy  care  had  a  duty  to  the  person  complaining  to 
use  ordinary  care  in  respect  of  the  matter  called  in  question. 
Actionable  negligence  consists  in  the  neglect  of  the  use  of 
ordinary  care  or  skill  towards  a  person  to  whom  the  defen- 
dant owes  the  duty  of  observing  ordinary  care  and  skill, 
by  which  neglect  the  plaintiff,  without  contributory  negli- 
gence on  his  part,  has  suffered  injury  to  his  person  or 
property." 

If  the  facts  of  which  we  are  now  in  possession  had 
been  stated  in  the  plaintiff's  statement  of  corn plaint,  would 
that  statement  have  been  demurrable  as  shewing  no  cause 
of  action  ? 

It  would  then  have  been  stated  that  the  horses  in  ques- 
tion had  got  upon  the  track  through  no  default  of  the 
defendants  or  their  servants,  but  admittedly  through  the 
negligence  of  the  plaintiff,  a  negligence  for  which  the 
plaintiff  would  have  been  liable  in  the  event  of  the  train 
having  been  derailed  and  the  servants  or  property  of  the 
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company  injured  by  reason  of  its  having  come  into  collision 
with  the  horses. 

They  were  wrongfully  therefore  on  the  defendants'  pre- 
mises. 

The  mere  statement  of  a  duty,  if  it  does  not  arise  upon 
the  facts  alleged,  cannot  aid  the  plaintiff;  and  when  he 
states  it  was  the  duty  of  the  defendants'  servant  when  he 
saw  the  horses  on  the  company's  premises  to  stop  the  train, 
as  stated  in  the  4th  paragraph,  he  states  something  as  a  duty 
which  does  not  arise  upon  the  facts. 

The  5  th  paragraph,  if  stated  in  accordance  with  the  facts 
as  we  now  know  them,  must  necessarily  have  omitted  the 
averment  that  the  horses  were  being  driven  lawfully  and 
properly  by  the  plaintiff 's  servants ;  they  were  then 
unlawfully,  not  upon  the  crossing,  but  upon  another  portion 
of  the  track,  and  being  so  there  what  is  the  allegation  of 
duty  and  the  breach  of  it,  which  is  alleged;  "that  before 
they  had  come  up  to,  and  when  they  were  within  a  few 
yards  of  the  said  locomotive  and  freight  train,  the  said  ser- 
vants of  the  defendants  negligently  and  carelessly,  and 
without  exercising  due  and  proper  care,  again  sounded  the 
said  locomotive  whistle  with  great  noise  and  shrillness,  and 
started  on  the  said  locomotive  and  freight  train  at  its  usual 
speed  towards  its  destination,  and  in  the  direction  from 
which  the  said  horses  and  mares  were  then  being  driven 
by  the  plaintiff's  said  servants,  and  proceeded  on  its  way?" 

It  is  then  alleged  that  by  reason  of  the  omission  to  stop  the 
train,  and  in  sounding  the  whistle  at  the  time  and  in  the 
manner  in  which  it  was  sounded,  the  horses  became  fright- 
ened and  uncontrollable  and  ran  back  along  the  track  and 
over  a  bridge,  and  were  killed  or  otherwise  greatly  injured- 

If  the  plaintiff's  claim  had  been  thus  stated,  I  think, 
with  great  submission,  that  it  would  have  been  bad  upon 
demurrer,  on  the  ground  that  there  was  no  such  duty  as 
alleged  due  by  the  defendants  to  the  plaintiff. 

I  do  not  think  that  this  at  all  conflicts  with  Gampbell  v. 
The  Great  Western  B.  W.Go.,  15  U.C.R  505.  Here  the  par- 
ticular breach  of  duty  complained  of  is  alleged,  and  we 
cannot  avoid  seeing  that  no  such  duty  under  the  circum- 
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stances  exists.  If  it  had  been  alleged  that,  although  the 
defendants  knew  the  danger  and  either  recklessly  ran  over 
the  horses  or  drove  them  recklessly  or  intentionally  to  a 
place  of  danger,  where  injury  was  almost  inevitable,  the 
statement  would  have  disclosed  a  cause  of  action.  The 
evidence  to  make  the  defendants  liable  should  be  equally 
cogent,  and  I  think  there  was  no  evidence  from  which 
such  recklessness  or  intentional  wrongdoing  could  be  rea- 
sonably inferred. 

Campbell's  Case  was  decided  in  1858,  and  as  I  understand 
it,  the  learned  Judge  held  that  there  was  evidence  from 
which  the  jury  might  or  might  not  find  recklessness  or 
intentional  wrongdoing  on  the  part  of  the  defendants'  ser- 
vants. 

Auger  v  The  Ontario,  Simcoe,  and  Huron  R.  W.  Co., 
9  C.  P.  165,  was  decided  two  years  later,  and  the  law  on 
the  subject  is  more  fully  discussed  and  the  decision  is  much 
more  in  accordance  with  the  view  I  am  now  expressing. 

Sharrod  v.  The  London  and  North  Western  Railway 
Co.,  4  Ex.  580,  is  referred  to  in  that  case,  and  I  quote  from 
it  the  following  remarks  from  Parke,  Baron,  in  giving 
judgment : 

"  if,  in  the  present  case,  the  plaintiff 's  cattle  had  a  right 
to  be  on  the  railway,  the  plaintiff  has  a  remedy  by  action 
on  the  case  against  the  company  for  driving  the  engine  in 
such  a  way  as  to  injure  that  right ;  for  the  defendants  were 
bound  to  see  that  their  carriages  did  not  travel  at  such 
speedas  to  make  it  impossible  toavoid  other  persons  who  had 
a  lawful  right  to  be  there.  If  the  cattle  were  altogether 
wrongdoers,  there  has  been  no  neglect  or  misconduct  for 
which  the  defendants  are  responsible." 

The  question  of  negligence  is  ordinarily  a  question  of 
fact,  and  therefore  ought  to  be  submitted  under  proper 
instructions  to  the  jury.  When  the  measure  of  duty  is 
ordinary  and  reasonable  care,  and  the  degree  varies  accord- 
ing to  circumstances,  the  question  cannot  from  the  very 
nature  of  the  case  be  for  the  Court,  but  must  be  submitted 
to  a  jury. 
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But  where  the  precise  duty,  is  alleged  and  the  material 
facts  are  undisputed,  as  for  instance  in  this  case  that  the 
horses  were  improperly  on  the  defendants'  road,  and  the 
breach  of  duty  relied  on  is  the  fact  that  the  engine  driver 
did  not  stop  his  train  at  once  on  seeing  the  horses,  and  that 
he  whistled  at  a  particular  time,  although  such  whistling 
is  shewn  to  be  the  usual  signal  for  putting  on  or  taking 
off  brakes,  the  question  I  apprehend  is  for  the  Court.  Did 
the  defendants  owe  any  such  duty  to  the  plaintiff  ? 

If  it  were  shewn  that  a  passenger  voluntarily  left  his 
seat  in  a  railway  carriage,  and  chose  for  his  own  conven- 
ience to  stand  upon  the  platform,  and  then  by  a  sudden 
jolt  of  the  cars  was  thrown  off  and  injured,  that  would,  I 
should  say,  be,  per  se,  negligence  disentitling  him  to  recover, 
and  there  would  be  no  question  for  the  jury. 

One  not  unnaturally  sympathises  with  the  plaintiffs  in 
the  heavy  loss  they  have  sustained,  and  it  is  not  improbable 
that  if  we  are  driven  to  the  conclusion  that  there  is  any 
evidence  which  ought  properly  to  be  submitted  to  a  jury  they 
will  succeed  in  obtaining  a  verdict  against  the  railway  com- 
pany as  often  as  the  case  is  tried;  but  we  shall  be  assuming 
a  very  grave  and  serious  responsibility,  and  shall  be  impos- 
ing upon  railway  companies  a  very  unreasonable  addition 
to  their  ordinary  risks  and  liabilities,  if  we  hold  that  in 
this  case  there  was  any  evidence  to  go  to  the  jury  of  want 
of  ordinary  care  and  diligence  on  the  part  of  the  company. 

The  first  and  paramount  duty  of  the  company  is  to 
their  passengers.  They  regulate  the  general  speed  of  their 
trains  on  the  assumption  that  they  will  find  the  track  free 
from  obstructions.  If  they  are  to  bring  their  train  to  a 
standstill  every  time  they  meet  wTith  cattle  trespassing  on 
the  track,  they  would,  in  effect,  be  subjecting  the  manage- 
ment of  their  road  and  the  persons  and  property  in  their 
charge  to  the  control  of  wrongdoers,  and  holding  out  a 
premium  to  them  for  wrongdoing,  and  greatly  increasing 
the  chances  of  collision. 

The  ordinary  means  employed  to  drive  cattle  from  the 
track  is  that  which  is  complained  of  here,  the  use  of  the 
whistle,  and  that  is  generally  sufficient. 
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There  is  no  -evidence  that  the  engine  driver  was  not 
competent,  and  much  must  necessarily  be  left  to  his  dis- 
cretion, having  iu  view  the  necessity  of  avoiding  other 
trains,  which  may  be  running  about  the  same  time?. 

No  doubt  the  company  ought  to  be  held  responsible  for 
"the  employment  of  competent  men,  and  should  be  respon- 
sible that  they  act  in  good  faith  and  with  common  prudence, 
:and  they  should  be  held  to  the  exercise  of  such  care  and 
diligence,  having  due  regard  to  the  paramount  obligation 
to  which  I  have  referred,  to  avoid  unnecessary  injury  to 
property,  even  though  it  is  improperly  on  their  track. 

The  mere  fact  that  the  train  was  not  brought  to  a  stand- 
still does  not  in  itself  shew  any  want  of  ordinary  care, 
and  the  act  of  whistling,  which  was  necessary  as  a  signal 
to  the  brakesman,  ought  not,  in  my  opinion,  to  be  regarded 
as  evidence  from  which  a  jury  might  reasonably  infer  a 
want  of  reasonable  care  under  the  circumstances  of  this 
case,  even  though  the  engine  driver  may  have  erred  in 
judgment  in  whistling  at  that  particular  moment. 

I  think  we  should  be  laying  down  a  very  dangerous  rule 
were  we  to  hold  that  a  wrongdoer  could  maintain  an 
action  against  a  railway  company  on  such  evidence  as  was 
given  in  this  case,  and  I  therefore  am  of  opinion  that  the 
appeal  should  be  allowed,  and  the  action  dismissed,  with 
costs. 

Patterson,  J.  A.,  concurred. 

Osler,  J.  A. — I  think  the  evidence  fails  to  shew  that 
the  defendants'  driver  was  guilty  of  any  breach  of  duty  in 
blowing  the  whistle  and  starting  his  train  when  he  did. 
The  line  was  clear,  and  unless  (which  is  absurd)  the  driver 
was  bound  to  wait  until  the  horses  had  been  driven  off  the 
defendants'  premises,  so  as  to  avoid  altogether  the  risk  of 
frightening  them,  I  cannot  see  that  he  was  guilty  of  negli- 
gence, that  is  to  say,  of  a  breach  of  any  duty  he  owed  to 
the  plaintiff,  in  proceeding  on  his  journey.  There  is  not 
the  least  suggestion  that  the  whistle  was  blown  for  any 
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reason  other  than  that  it  was  a  usual  and  necessary  act  in 
starting  the  train. 

I  have  had  an  opportunity  of  reading  the  judgment  of 
the  learned  Chief  Justice  and  concur  generally  in  his 
reasons  for  allowing  the  appeal. 

Appeal  allowed,  with  costs, 

and  action  dismissed,  with  costs. 
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O'Meaka  v.  City  of  Ottawa. 

Municipal  Corporations — Municipal  Act  1883,  sec.  503,  sub-*.  6 — By-law  - 
Sale  of  fresh  meat. 

By  section  503,  sub-sec.  6  of  the  Municipal  Act  of  1883  a  corporation 
has  power,  by  by-law  to  prevent  the  sale  of  fresh  meat  in  quantities 
less  than  a  quarter  carcase  except  by  a  person  holding  a  license  and 
in  such  place  as  the  council  may  specify,  and 

Semble,  per  Osler,  J.  A.-— The  same  construction  would  have  been  placed 
on  the  statute  law  as  it  stood  before  the  Consolidated  Act  of  1883. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division  reported  11  0.  R.  603, 
where  the  facts  are  fully  stated,  and  came  on  for  hearing 
on  the  29th  of  March,  1887.* 

McCarthy,  Q.C.,  and  Clement,  for  the  appellant. 
J.  Maclennan,  Q.C.,  for  the  respondents. 

May  10,  1887.  Hagarty,  C.J.O. — I  have  come  to  the 
conclusion  that  the  judgment  of  the  learned  Chief  Justice 
Wilson  is  right,  and  I  adopt  the  reasons  on  which  he  founds 
it. 

That  judgment  so  fully  sets  out  all  the  facts  and 
documents  to  be  considered  that  it  is  unnecessary  to 
repeat  them  here. 

It  seems  clear  that  the  corporation  were  fully  author- 
ized to  pass  this  by-law  under  the  express  powers  given  by 
sec.  503  as  to  the  place  and  manner  of  selling  fresh  meat 
in  quantities  less  than  a  quarter  carcase.  The  whole 
objection  seems  to  resolve  itself  into  this,  that  the  powers 
given  by  this  sec.  503  are  to  be  exercised  "  subject  to  the 
restrictions  and  exceptions  contained  in  the  six  preceding 
sections/'  It  is  conceded  that  only  sub-sees.  4  and  6  of 
sec.  497  affect  the  argument. 

The  by-law  dealing  wholly  with  quantities  under  the 
one-quarter  carcase  prohibits  exposing  for  sale  or  selling 
except  in  the  specially  named  places  and  under  a  license. 

*Present — Hagarty,  C.J.O. ,  Burton,  Patterson,  and  Osler,  JJ.A. 
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As  already  stated  they  would  be  unquestionably  allow- 
able under  sec.  503. 

But  sub-sec.  6  of  sec.  497  declares  that  after  a  named 
hour  in  the  morning  any  person  may  proceed  to  sell  any 
article  he  has  been  exposing  for  sale  in  the  market  place, 
but  having  paid  the  market  fee  he  may  proceed  to  sell  it 
elsewhere.  This  is  the  main  objection  to  the  by-law,  and 
it  is  said  that  it  is  bad,  as  practically  doing  away  with  this 
special  privilege. 

Now,  it  is  to  be  remarked  that  with  the  exception  of 
the  weighmaster's  charges  (sub-sec.  8  of  sec.  497)  there  is 
no  mention  of  fresh  meat  either  in  large  or  small  quanti- 
ties in  any  of  these  six  preceding  sections,  and  there  only 
as  "  weighing  slaughtered  meat  or  grain  under  100  lbs." 

In^  these  sections  there  is  a  maximum  tariff  for  articles 
brought  to  market  in  vehicles  of  different  kinds,  or  in 
baskets ;  and  on  cattle,  &c.  All  restrictions  of  this  general 
character  in  these  sections  may  be  held  to  apply. 

But  the  Legislature  has  thought  proper  to  give  very 
special  powers  as  to  the  retail  trade  in  fresh  meat  under  a 
named  quantity,  treating  it  as  a  special  article  in  its  nature 
requiring  special  legislation,  and  enable  the  council  to  re- 
quire a  license  therefor,  specifying  a  charge  for  such 
license  and  express  powers  of  prohibiting  the  sale  except 
under  the  license  and  at  the  authorized  place  ;  and  I  think 
we  are  bound  not  to  neutralise  the  express  powers  given 
as  to  this  article  by  applying  to  its  sale  previous  provi- 
sions which,  as  I  think,  are  inconsistent  with  such  express 
powers. 

It  seems  impossible  to  fully  exercise  the  powers  of  sub- 
sec.  6,  sec.  503,  enabling  them  to  fix  and  regulate  the 
places  where  fresh  meat  less  than  one-quarter  carcase  can 
be  sold,  and  to  prevent  the  sale  "  except  by  a  person  hold- 
ing a  license  and  in  a  place  authorized  by  the  council,"  if 
we  hold  this  to  be  controlled  by  sub-sec.  6  of  sec.  497. 

To  allow  hawkers  or  retailers  of  fresh  meat,  after  com- 
ing to  the  market  and  paying  the  fee,  to  leave  it  after  9 
A.M.  and  hawk  the  meat  for  sale  over  the  city,  would,  I 
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think,  wholly  defeat  the  special  powers  given  advisedly  by 
the  Legislature. 

We  must  endeavour  to  ascertain  if  possible  the  true 
intention  of  the  Legislature  to  be  gathered  from  the  lan- 
guage used,  and  we  must  not  allow  that  intention,  when 
apparent,  to  be  defeated  by  any  general  and  rather  inarti- 
ficially  expressed  exceptions,  such  as  sec.  503  is  prefaced  by. 
The  "restrictions  and  exceptions  "  contained  in  the  six  pre- 
ceding sections  may  be  properly  held  to  apply  where  not 
clearly  opposed  to  the  express  powers  subsequently  given. 

A  recent  case  in  the  Privy  Council  (Salmon  v.  Bun- 
combe, 11  App.  Cas.  634,")  shews  how  far  a  Court  should  go 
to  prevent  the  manifest  object  of  a  statute  being  defeated 
by  words  inopportunely  inserted.  The  judgment  says  : 
"  It  is  a  very  serious  matter  to  hold  that  when  the  main 
object  of  a  statute  is  clear  it  shall  be  reduced  to  a  nullity 
by  the  draughtsman's  unskilfulness  or  ignorance  of  law. 
It  may  be  necessary  to  come  to  such  a  conclusion,  but  their 
lordships  hold  that  nothing  can  justify  it  except  necessity 
or  the  absolute  untractability  of  the  language  used.  And 
they  have  set  themselves  to  consider,  first,  whether  any 
substantial  doubt  can  be  suggested  as  to  the  main  object 
of  the  Legislature  ;  and,  secondly,  whether  the  last  nine 
words  of  sec.  1  are  so  cogent  and  so  limit  the  rest  of  the 
statute  as  to  nullify  its  effect  either  entirely  or  in  a  very 
important  particular." 

This  case  goes  much  further  than  we  need  travel  in  the 
case  for  judgment.  I  have  no  doubt  whatever,  on  reading 
all  the  clauses  bearing  on  the  point,  but  that  it  was  the 
intention  of  the  Legislature  to  give  full  power  to  the 
municipality  to  regulate  absolutely  as  to  time  and  place  the 
sale  of  fresh  meat  under  a  one-quarter  carcase. 

With  that  conviction  I  have  to  see  whether  it  is  neces- 
sary to  qualify  that  absolute  power  by  the  reference  to  the 
restrictions  and  exceptions  mentioned.  I  think  all  rea- 
sonable effect  can  be  given  to  them  without  nullifying  the 
express  powers  as  to  the  retailing  of  fresh  meat. 

All  the  general  restrictions  as  to  the  maximum  of  mar- 
ket fees,  the  fees  for  weighing,  the  exemption  of  specified 
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articles,  the  delivery  of  articles  in  pursuance  of  a  prior  con- 
tract carried  directly  to  the  place  of  delivery — in  fact,  all 
the  restrictive  provisions  as  to  hours,  &c,  Except  when,  as 
here,  this  would  clash  directly  with  the  express  control 
afterwards  granted  as  to  fresh  meat  by  retail. 

I  consider  sub-sec.  4  as  to  delivery  on  a  prior  contract 
is  not  affected  by  this  b}7-law. 

I  think  on  the  whole  the  judgment  of  Wilson,  C.  J.,  is 
right,  and  should  be  upheld. 

I  have  not  thought  it  necessary  to  examine  the  former 
Acts,  as  all  has  to  depend  on  the  Consolidated  Act  of  1883. 

Patterson,  J. A. — After  considering,  in  conference  with 
my  learned  brothers,  the  several  clauses  of  the  statute,  48 
Vict.  ch.  18,  on  which  the  objections  to  this  by-law  are 
urged,  I  have  a  very  clear  opinion  that  whatever  force 
those  objections  at  first  sight  may  have  appeared  to  pos- 
sess arose  from  a  want  of  close  attention  to  the  terms  of  the 
clauses  themselves. 

It  cannot  be  questioned  that  the  by-law  is  in  all  respects 
within  the  power  conferred  upon  the  council  by  sub-sec.  6 
of  sec.  503,  if  the  provisions  of  that  sub-section  are  not  con- 
trolled or  modified  by  something  else.  The  contention  is 
that  they  are  controlled  by  the  enactment  of  sec.  503, 
which  makes  all  the  powers  given  by  that  section  subject 
to  the  restrictions  and  exceptions  contained  in  the  six  next 
preceding  sections,  and  that  in  sec.  497,  sub-sec.  6,  there 
are  restrictions  and  exceptions  which  this  by-law  ignores. 

I  do  not  find  in  sec.  497  any  restrictions  or  exceptions 
touching  the  subject  matter  of  this  by-law,  or  of  the  sub- 
section under  which  it  was  passed. 

Sec.  497  deals  with  the  subject  of  markets  and  market 
fees,  sub-sees.  7  and  8  fixing  the  maximum  rates  to  be 
imposed  by  any  municipality  on  articles  brought  to  the  mar- 
ket place  in  vehicles  or  by  hand,  or  in  any  basket  or  vessel, 
and  on  live  animals,  and  for  weighing  or  measuring  speci- 
fied articles,  including  slaughtered  meat.  Sub-sec.  6  relieves 
any  person  who  has  paid  the  market  fee  on  or  in  respect  of 
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any  article  or  the  vehicle  in  which  it  is  contained  from 
being  compelled  to  remain  on  the  market  place  with  the 
article  he  has  brought  to  market  to  sell  after  the  hour  of 
9  or  10  a.m.  between  named  dates. 

Now  sub-sec.  6  of  sec.  503  does  not  deal  with  articles 
brought  to  market  and  subject  to  market  fees  in  the  sense 
with  which  sec.  497  is  occupied.  It  gives  power  to  grant 
licenses  for  selling  fresh  meat  in  less  quantities  than  by  the 
quarter  carcase,  in  fact,  to  carry  on  the  retail  trade  of  a 
butcher,  and  to  prevent  the  carrying  on  of  that  trade  ex- 
cept under  license  and  in  a  place  authorized  by  the  coun- 
cil. That  place  may  or  may  not  be  within  the  four  corners 
of  a  market,  but  whether  it  is  or  not  the  subject  is  quite 
outside  of  any  of  the  rules  laid  down  by  sec.  497  as  I 
understand  the  matter. 

I  agree,  therefore,  that  the  appeal  should  be  dis- 
missed. 

Osler,  J. A. — I  am  of  opinion  that  the  judgment  ap- 
pealed from  is  right.  Sub-sec.  6  of  sec.  503  was  introduced 
into  the  Municipal  Act,  R.  S.  0.  ch.  174,  by  12  Vict.  ch.  31, 
sec.  20,  (1879),  and  conferred  upon  the  council  power  to 
legislate  specially  in  respect  of  one  particular  matter, 
namely,  the  sale  of  fresh  meat  in  quantities  less  than  by 
the  quarter  carcase. 

They  may  (1)  giant  licenses  for  such  sale  ;  (2)  may 
regulate  the  sale ;  (3)  may  fix  and  regulate  the  places 
where  such  sale  shall  be  allowed ;  (4)  may  impose  and 
enforce  payment  of  a  license  fee,  and  (5)  may  prevent  the 
sale  unless  by  a  license  and  in  a  place  authorized. 

It  is  evident  that  an  enactment  of  this  kind  can  have  no 
substantial  operative  effect  if,  as  the  appellant  contends,  it 
is  governed  by  the  words  with  which  the  section  is  prefaced, 
and  therefore  to  be  read  as  subject  to  the  restrictions  and 
limitations  of  sub-sec.  6  of  sec.  497,  with  which  it  has  hardly 
more  connection  than  if  it  had  related  to  the  licensing  of 
opera  hou  ses  or  cigar  shops.  That  section  contains  a  number 
of  provisions,  subject  to  which  the  council  are  permitted  to 
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regulate  the  sale  of  certain  articles  by  retail  in  the  public 
streets,  in  effect  enabling  them  (by  sub-sec.  6),  subject  to 
certain  exceptions,  to  require  such  articles  to  be  first 
offered  for  sale  in  the  market  place,  and  not  elsewhere 
before  a  certain  hour  in  the  morning,  after  which  the  per- 
sons bringing  such  articles  to  market  may,  if  they  have 
paid  the  market  fees  proceed  to  sell  them  elsewhere  than 
in  or  on  the  market.  It  is  contrasted  with  and  can- 
not be  operative  at  the  same  time  with  sec.  498,  under 
which  the  council  may  establish  and  collect  market  fees 
from  persons  who  use  the  market  place  voluntarily  for  the 
sale  of  marketable  articles,  but  which  they  may  if  they 
please  sell  anywhere  else  in  the  municipality  without 
charge  and  without  being  obliged  to  expose  them  for  sale 
in  the  market  place.  I  read  these  two  sections  and  other 
sections  taken  from  the  45  Yict.  ch.  24,  "  An  Act  respecting 
Markets,"  as  making  general  provision  with  respect  to  mar- 
ket fees,  and  not  as  really  inconsistent  with,  or  indeed  as  hav- 
inga  connection  with  sec.  503,  sub-sec.  6,which  was  taken  from 
a  prior  Act  not  dealing  with  market  fees,  but  passed  alio 
intuitu,  in  reference  to  another  subject  matter.  The  objects 
of  these  two  sections,  497  and  498,  are  entirely  different  from 
those  of  503,  sub-sec.  6,  the  effect  of  the  latter  practically  being 
to  take  butchers'  meat  out  of  the  category  of  marketable 
articles  for  which  a  market  fee  may  be  charged  or  the  sale 
of  which  may  be  confined  to  the  market  place  up  to  a  cer- 
tain hour  only,  and  to  qualify  it  as  an  article  the  vendors 
of  which  may  be  compelled  to  take  out  a  license  and  to 
confine  their  business  to  a  specified  locality. 

This  is  brought  out  if  possible  more  clearly  if  we  attempt 
to  square  the  provisions  of  sect.  498  with  those  of  the  sub- 
section under  consideration,  for  the  force  of  the  argument 
against  the  by-law  requires  that  both  sections  shall  be 
treated  as  restrictions  and  limitations  upon  sub-sec.  6  of  sec. 
503,  by  virtue  of  the  first  clause  or  preface  of  that  section. 

1  think  that  clause  has  its  full  operation  when  limited 
to  the  sub-sees,  of  sec.  503  other  than  the  6th  and  12th, 
and  that  the  construction  I  have  indicated  is  that  which 
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would  have  been  placed  upon  the  statute  law  as  it  stood 
before  the  Consolidated  Act  of  1883. 

On  these  grounds  I  would  dismiss  the  appeal. 

Burton,  J.  A.,  concurred  in  dismissing  the  appeal. 

Appeal  dismissed,  with  costs. 

[Affirmed  by  the  Supreme  Court.] 


Coats  v.  Kelly. 

Fraudulent  prejerence — Assignment  for  benefit  of  creditors — 48  Vict.  ch.  26 
(  0. ) — Non-retrospective  operation  of. 

One  Chamberlain  being  in  insolvent  circumstances,  and  indebted  to  K.  in 
$120,  was  pressed  by  him  for  payment  when  he  agreed  to  sell  K.  a  horse 
for  $110,  in  part  payment ;  and  about  the  15th  of  August,  1885,  de- 
livered the  horse  in  pursuance  of  such  agreement.  K.  kept  possession 
of  and  worked  the  horse  for  one  day,  and  then  he  lent  him  to  Chamberlain, 
who  continued  to  use  him  in  his  business  until  the  early  part  of  October 
following,  when  he  returned  the  horse  to  K. ,  who  thenceforward  re- 
tained possession  of  him.  On  the  31st  of  October,  Chamberlain  executed 
an  assignment  to  the  plaintiff  in  pursuance  of  the  Act  48  Vict.  ch.  26 
(O.)  respecting  assignments  for  the  benefit  of  creditors,  which  came  into 
force  on  the  1st  September,  1885. 

In  an  action  against  K.  to  recover  the  horse  on  the  ground  of  fraudulent 
preference, 

Held,  affirming  the  judgment  of  the  Court  below,  that  the  sale  having 
been  made  before  the  Act  came  into  force,  the  provisions  thereof  did 
not  apply. 

lngsv.  Bank  of  Prince  Edward  Island,  11  S.  C.  R.  265,  followed. 
Held,  also,  that  the  sale  was  not  void,  either  as  a  fraudulent  preference 
under  R.  S.  0.  ch.  118,  or  for  non-compliance  with  the  Bills  of  Sale  Act. 

The  plaintiff  sued  as  the  assignee  of  one  Chamberlain 
under  an  assignment  for  the  general  benefit  of  creditors, 
alleging  that  the  defendant  in  fraud  of  the  creditors 
of  Chamberlain,  and  in  violation  of  R.  S.  0.  ch.  118, 
respecting  fraudulent  preferences,  and  in  violation  of  the 
Act  respecting  assignments  for  the  benefit  of  creditors, 
48  Yict.  ch.  26,  wrongfully  took,  converted,  and  detained 
a  certain  horse  the  property  of  Chamberlain. 

It  was  further  alleged  that  this  was  done  while  Chamber- 
lain was  insolvent,  and  had  the  effect  of  defeating  his  creditors 
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wholly  or  in  part,  and  of  giving  the  defendant  a  preference 
over  Chamberlain's  other  creditors,  and,  was  done  with 
such  intent. 

The  case  was  tried  with  a  jury  before  the  County  Judge 
of  the  county  of  Wentworth  and  the  plaintiff  was  nonsuited. 
A  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial  was 
afterwards  discharged,  and  the  plaintiff  thereupon  appealed. 

The  facts  shortly  w^ere  that  about  the  middle  of  the 
month  of  August,  1885,  Chamberlain  being  indebted  to 
Kelly  upon  a  store  account  for  $120,  and  being  pressed  by 
him  for  payment,  it  was  agreed  between  them  that  the 
horse  in  question  should  be  taken  by  Kelly  at  the  price  of 
$110,  as  apart  payment  on  account, and  it  was  accordingly 
sold  and  actually  delivered  to  Kelly  on  those  terms.  It 
remained  in  his  possession  for  a  day  and  was  used  by  him, 
and  was  then  lent  to  Chamberlain  for  a  while  to  use  in  his 
business.  Chamberlain  continued  to  use  it  until  some  time 
in  the  first  week  of  October,  1885,  when  it  was  returned  to 
Kelly,  and  thereafter  remained  in  his  possession. 

On  the  1st  September,  1885,  the  Act,  48  Vict.  ch.  26, 
respecting  assignments  for  the  benefit  of  creditors  came  into 
force,  and  on  the  31st  October,  Chamberlain  made  an 
assignment  in  pursuance  of  the  provisions  of  the  Act  to 
the  plaintiff. 

There  was  some  evidence  that  Chamberlain  was  insolvent 
in  August  when  the  horse  was  sold,  but  none  that  Kelly 
knew  or  had  reason  to  know  of  it. 

The  appeal  came  on  for  hearing  on  the  22nd  November, 
3886.* 

J.  J.  Scott,  for  the  appellant. 

Moss,  Q.  C,  and  Campion,  for  the  respondent. 

December  23,  3  886.  Osler,  J.  A.— [After  stating  the 
facts  above  set  forth,]  I  see  no  evidence  of  any  other  facts 
which  affect  the  title  of  either  party,  or  which  casts  a  doubt 
upon  the  bona  fides  of  the  August  transaction. 

* Present — Hagartv,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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The  provincial  statute  48  Vict.  ch.  26,  already  referred 
to  by  sec.  7,  sub-sec.  1,  professes  to  confer  upon  an  assignee 
appointed  in  pursuance  of  the  Act  a  statutory  title  to  sue 
as  representing  the  creditors  of  the  assignor. 

"  The  assignee  shall  have  an  exclusive  right  of  suing  for 
the  rescission  of  agreements,  deeds,  and  instruments  or 
other  transactions  made  or  entered  into  in  fraud  of 
creditors,  or  made  or  entered  into  in  violation  of  the  Act 
respecting  fraudulent  preference  of  creditors  by  persons 
in  insolvent  circumstances,  or  of  this  Act." 

Apart  from  this  section  the  plaintiff  would  have  no 
ground  to  maintain  the  action  as  an  assignee  in  trust  for 
creditors  ;  in  the  absence  of  some  such  authority  he  can  only 
enforce  the  same  rights  as  the  person  making  the  assign- 
ment to  him  could  have  enforced  :  See  Moffatt  v.  Burland, 
11  S.  C.  R  76,  where  this  question  was  recently  considered 
and  the  rule  affirmed. 

The  question,  therefore,  here  is,  whether  the  sale  to  the 
defendant  is  shewn  to  be  one  which  could  have  been  im- 
peached by  a  creditor  of  Chamberlain  at  the  time  of  the 
assignment. 

The  same  Act  of  48  Vict.  ch.  26,  repeals  sec.  2  of  the  K  S. 
0.,  ch.  118,  and  a  verbal  amendment  made  therein  by  47 
Vict.  ch.  10, and  substitutes  therefor  new  provisions  as  to  the 
avoidance  of  gifts,  conveyances,  and  transfers  of  property 
by  persons  in  insolvent  circumstances  with  intent  to  prefer. 
These  provisions,  however,  have  nothing  to  do.  with  the 
case  before  us,  though  they  are  pleaded  in  the'statement  of 
claim  and  were  relied  upon  in  the  argumerit,  as  the  sale  in 
question  was  made  before  the  Act  which  contains  them 
came  into  force,  and,  as  the  learned  Judge  in  the  Court 
below  held  they  have  no  retrospective  operation  :  Ings  v. 
The  Bank  of  Prince  Edivard  Island,  11  S.  C.  R  265. 

The  plaintiff  is  therefore  obliged  to  contend  that  the  sale 
was  void  either  (1)  as  a  fraudulent  preference  under  R  S. 
O.  ch.  118,  as  it  formerly  stood,  or  (2)  for  non  compliance 
with  the  requirements  of  the  Chattel  Mortgage  and  Bills  of 
Sale  Act  R.  S.  0.  ch.  119. 
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I  think  both  these  objections  fail.  As  regards  the  first 
I  see  nothing  to  rebut  the  inference  that  so  far  as  the 
debtor  was  concerned  the  transfer  was  made  in  consequence 
of  honest  pressure  by  his  creditor  for  payment  or  settlement  <• 
of  his  demand,  and  therefore  without  intent  to  prefer;  while 
on  the  part  of  the  defendant  the  intent  to  obtain  a  prefer- 
ence is  equally  rebutted  by  the  failure  to  prove  knowledge 
of  his  debtor's  insolvency,  even  if  that  could  have  made  a 
difference. 

The  verbal  amendment  to  sect.  2,  already  referred  to, 
introduced  by  47  Vict.  ch.  10,  does  not  appear  to  me  to 
enlarge  it,  or  to  require  any  other  construction  to  be  placed 
upon  it  than  that  which  has  hitherto  prevailed  :  Slater  v. 
Oliver,  7  O.  K  158;  Long  v.  Hancock,  12  S.  C.  R.  532  ; 
Burns  v.  McKay,  10  0.  R.  167,  affirmed  by  this  Court. 

The  other  objection  is  equally  untenable.  As  between 
the  parties  there  was  a  perfectly  valid  sale,  though  up  to 
the  4th  October  it  might  possibly  have  been  avoided  by  an 
execution  creditor  for  want  of  registration  or  continued 
change  of  possession. 

Whether  such  an  assignee  as  the  plaintiff  can  in  any  case 
take  advantage  of  non-compliance  with  the  requirements 
of  the  Act  I  do  not  wish  now  to  decide.  He  is  not  in  a. 
position  to  do  so  in  this  case  because  the  defendant  with 
the  assent  of  the  assignor  had  retaken  possession  of  the 
horse  nearly  a  month  before  the  date  of  the  assignment, 
and  it  was  in  his  possession  and  not  in  that  of  the  assignor 
at  that  time  :  Parkes  v.  St.  George,  10  A.  R.  476  ;  Whiting 
v.  Hovey,  13  A.  R.  7. 

Therefore  I  agree  with  the  judgment  of  the  Court  below, 
and  think  that  the  appeal  should  be  dismissed. 

Hagarty,  C.  J.  0.,  Burton  and  Patterson,  JJ.  A.,  con- 
curred. 

Appeal  dismissed,  with  costs. 
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Todd  v.  Dun,  Wiman  &  Co.  and  Chapman. 

Libel — Privileged  communication — Mercantile  agencies — Pleading — 
Variance. 

In  an  action  against  a  mercantile  agency  company  the  alleged  libel  con- 
sisted of  the  publication  among  the  general  body  of  the  defendants' 
subscribers  of  a  notice  or  circular  containing  the  words,  after  the  plain- 
tiff's name  :  "If  interested  inquire  at  the  office."  The  defendants 
pleaded  that  the  notice  also  contained  words  explanatory  of  the  alleged 
libel,  which  should  be  read  in  connection  therewith,  and  which  had  not 
been  set  out  in  the  statement  of  claim.  Upon  this  the  plaintiff  took 
issue. 

At  the  trial  it  appeared  that  the  circular  contained  not  only  the  expres- 
sion alleged  in  the  statement  of  claim,  but  also  a  further  statement 
referring  to,  and  explanatory  of  it. 

The  evidence  was  confined  to  the  effect  and  meaning  of  the  words  set  out 
in  the  statement  of  claim,  notwithstanding  the  defendants'  objection, 
that  they  could  not  be  severed  from  the  rest  of  the  circular.  The  plain- 
tiff insisted  that  an  amendment  was  unnecessary,  and  made  no  applica- 
tion to  amend  until  the  jury  had  retired. 

Held,  that  there  was  a  variance  between  the  libel  alleged  and  that  proved, 
and  that  as  the  proposed  amendment  would  have  raised  a  new  issue  to 
which  the  evidence  did  not  apply  the  plaintiff  should  have  been  nonsuited. 

A  subscriber  to  a  mercantile  agency  company  applied  to  them  for  infor- 
mation as  to  the  standing  of  a  customer,  and  in  order  to  furnish  it,  they 
requested  a  local  agent  of  theirs  (the  defendant  C.)  to  advise  them  con- 
fidentially on  the  subject. 

In  an  action  by  the  customer  against  the  local  agent  for  an  alleged  libel 
consisting  of  the  information  given  by  him  to  the  company  in  answer  to 
their  request. 

Held,  that  the  information  having  been  procured  for  the  purpose  of  being 
communicated  to  a  person  interested  in  making  the  inquiry,  and  there 
being  nothing  in  the  language  in  excess  of  what  the  defendant  might 
fairly  state,  the  communication  was  privileged,  and  there  being  no  proof 
of  express  malice  the  plaintiff  was  not  entitled  to  recover. 

It  is  the  occasion  of  publishing  the  alleged  libel  which  constitutes  the 
privilege.  Where  privilege  exists,  implied  malice  is  negatived,  and  the 
^burden  of  shewing  express  malice  is  on  the  plaintiff.  The  mere  untruth 
of  the  statement,  unless  coupled  with  proof,  that  the  defendant  knew 
that  what  he  was  stating  was  untrue,  is  not  evidence  of  express  malice. 

Judgment  of  the  Court  below  reversed  :  Clark  v.  Molyneux,  3  Q.  B.  D. 
235  ;  Mclntee  v.  McCidloch,  2  E.  &  A.,  390,  referred  to  and  followed. 

Semble,  per  Osler,  J.A.,  a  mercantile  agency  company  have  no  higher 
privilege  for  their  business  publications  than  other  members  of  the  com- 
munity, and  a  general  publication  of  libellous  matter  to  all  their  sub- 
scribers indiscriminately  is  not  privileged. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  12  0.  R.  791,  where 
and  in  the  present  judgments  the  facts  are  clearly  stated;  and 
came  on  to  be  heard  before  this  Court  on  the  8th,  9th,  and 
JOth  of  November,  1887* 

*  Present. — Hag  arty,  C.J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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Osler,  Q.C.,  Lash,  Q.C.,  and- J..  McDougall,  for  the  appel- 
lants. 

Ritchie,  Q.C.,  and  McGillivray,  for  the  respondent. 

January  10,  1888.  Burton,  J.  A. — Although  the  argu- 
ment at  the  bar  took  a  very  wide  range,  I  desire  to  confine 
myself  strictly  to  what  I  conceive  to  be  the  points  for 
decision  before  us. 

The  plaintiff  failed  to  sustain  his  original  statement  of 
claim,  and  an  application  was  made  at  the  trial  to  amend. 

The  plaintiff  then  charged  the  defendants,  being  a  mer- 
cantile agency,  with  publishing  a  libel  in  these  words,  after 
the  plaintiff's  name,  in  a  sheet  published  and  circulated 
by  them  among  their  subscribers  and  others :  "  If  inter- 
ested inquire  at  office,"  alleging  that  these  words  had  a 
well  known  meaning  in  the  mercantile  community  and 
such  subscribers,  and  was  intended  to  convey,  and  did  in 
fact  convey,  to  the  persons  receiving  the  same,  notice  that 
the  defendants  possessed  information  regarding  the  plain- 
tiff which  injuriously  affected  his  business  standing,  credit 
and  reputation. 

The  defendants,  in  addition  to  the  general  denial  of 
these  allegations  and  other  defences,  pleaded  that  the  sheet 
or  notification  in  question  contained,  in  addition  to  the 
words  "If  interested  inquire  at  office."  words  explana- 
tory thereof,  which  should  be  read  in  connection  there- 
with, and  which  had  not  been  set  out  in  the  statement 
of  claim. 

The  plaintiff  joined  issue  upon  this  averment. 

At  the  trial,  the  document  put  in  evidence  sustained  the- 
averment  so  put  in  issue;  the  notification  sheet  was  shewn* 
to  contain  not  only  the  words  set  out  in  the  claim,  but 
also  the  following : 

"The  words  'if  interested  inquire  at  office'  do  not  imply 
that  the  information  we  have  is  unfavourable.  On  the 
contrary,  it  may  not  unfrequently  happen  that  our  last 
report  is  of  a  favourable  character ;  but  subscribers  are 
referred  to  our  office  because,  in  justice  to  them,  the  parties 
reported  on,*and  to  ourselves,  the  information  can  only  be 
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properly  conveyed  to  those  entitled  to  receive  it  by  the 
full  report  as  we  have  it  on  our  records." 

The  defendants'  counsel  moved  for  a  nonsuit  on  the 
ground  of  a  variance  which  was  refused,  the  learned  Judge 
remarking  that  it  might  be  an  assertion  which  was  totally 
untrue,  and  the  persons  to  whom  it  came  might  take  a 
different  meaning,  and  that  it  was  competent  for  the  plain- 
tiff to  shew  notwithstanding  what  it  was  understood  to 
mean  by  its  recipients. 

Both  the  passages  are  in  their  primary  and  natural  sense 
perfectly  harmless  in  themselves.  But  there  is  a  great 
difference  between  the  statement  with  and  without  the 
explanatory  words.  From  those  words  standing  alone  it 
would  be  impossible  to  collect  the  meaning  alleged  in  the 
innuendo  on  any  known  principle  of  construction.  By 
construction,  merely,  the  only  reasonable  and  proper  con- 
clusion to  arrive  at  is  that  the  defendants  meant  exactly 
what  they  said.  It  could  only  be  by  the  aid  of  extrinsic 
facts,  as  for  instance  that  the  defendants  were  not  acting 
in  good  faith,  but  whilst  to  protect  themselves  from  liability 
they  adopted  these  words  openly,  they  had  advised  their 
subscribers  that  they  might  disregard  them,  and  assume 
that  there  was  something  wrong  with  the  position  and 
credit  of  the  party  there  referred  to,  or  something  to  a 
similar  effect  that  a  libellous  inference  could  be  drawn. 

T  am  not  at  all  disputing  that  both  might  be  shewn  to 
be  defamatory  by  the  aid  of  extrinsic  facts,  but  the  evi- 
dence necessary  to  make  out  the  defamatory  character  of 
the  libel  set  out  in  the  statement  of  claim  would  be  mate- 
rially different  from  that  required  to  prove  the  other. 

It  was  said,  during  the  argument,  that  as  the  whole 
matter  had  gone  to  the  jury,  they  must  be  held  to  have 
found  the  words  defamatory,  even  with  the  addition  of 
the  explanatory  words.  This  is  both  inaccurate  and  mis- 
leading— inaccurate  because,  in  point  of  fact,  the  evidence 
was  pointed  only  to  the  words  which  were  set  out  in  the 
statement  of  claim,  and  misleading  for  reasons  I  am  about 
to  state. 
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Before  the  Common  Law  Procedure  Act,  if  there  were 
circumstances  connected  with  the  alleged  libel  which 
might  cause  the  words  to  bear  a  more  extended  meaning 
than  they  would  naturally  bear,  it  was  necessary  to  state 
them  upon  the  record,  in  order  to  enable  the  Court  to 
judge  whether  the  words  read  in  reference  to  those  cir- 
cumstances bore  the  defamatory  meaning  alleged.  By 
that  Act  the  rule  of  pleading  was  changed  so  as  to  render 
it  unnecessary  to  make  these  allegations,  but  it  was  not 
intended  thereby  to  alter  the  law,  or  make  any  change 
in  the  evidence. 

It  is  true  that  since  that  Act  it  is  only  in  very  excep- 
tional cases  that  the  question  of  whether  a  writing  is 
defamatory  can  be  raised  by  demurrer  or  in  arrest  of  judg- 
ment ;  but  the  Court  have  the  right  to  say,  when  all  the 
evidence  is  in,  whether  those  facts  which  it  would  at  one 
time  have  been  necessary  to  set  out  on  the  record,  have 
been  established  in  evidence  so  as  to  give  a  defamatory 
meaning  to  words  in  themselves  perfectly  innocent. 

In  Mulligan  v.  Cole,  L.  K.  10  Q.  B.  349,  where  the  words 
themselves  were  not  necessarily  defamatory,  and  there  was 
nothing  in  the  evidence  to  shew  that  the  publication  was 
not  perfectly  bona  fide,  the  Court  held  that  the  words  were 
not  capable  of  a  defamatory  meaning,  and  that  it  was  not 
a  proper  case  to  leave  to  a  jury. 

In  the  present  case  if  the  amendment  had  been  made  the 
statement  taken  alone  would,  as  I  have  said,  have  not  been 
a  libel  on  the  face  of  it. 

No  reasonable  man  could  draw  a  libellous  inference  from 
the  words  themselves,  nor  was  there  any  evidence  of  any 
extrinsic  fact  affecting  the  credit  of  the  plaintiff  which 
could  be  connected  with  the  sheet  so  as  to  give  it  a  mean- 
ing to  those  who  read  it  which  it  might  not  otherwise  bear. 

I  refer  to  Goldstein  v.  Foss,  6  B.  &  C.  154 ;  Heame  v. 
Stowell,  12  A.  &  E.  719,  and  Gapel  v.  Jones,  4  C.  B.  259, 
as  shewing  what  facts  in  connection  with  the  alleged  libel 
it  would  be  necessary  to  shew  so  as  to  warrant  the  jury  in 
arriving  at  a  conclusion  that  it  had  a  defamatory  meaning. 
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Whether,  even  aside  from  the  variance,  a  foundation  was 
laid  for  the  evidence  of  the  witnesses  who  drew  from  the 
words  the  inference  they  did  in  support  of  the  innuendo, 
it  is  not  necessary  to  determine,  but  I  may  refer  to  the 
remarks  of  Lord  Bramwell  in  the  Bank  Case  at  p.  793  (a). 
Take  the  case  he  says  of  an  invitation  to  dinner  and  a  refusal 
because  A.  was  to  be  of  the  party.  It  might  be  inferred  from 
that  that  the  writer  imputed  that  A.  was  not  fit  for  society, 
but  would  it  be  actionable?  and  he  adds:  "  Take  the  case  I 
put.  The  plaintiffs'  manager  is  asked  to  take  a  glass  of  beer 
and  refuses,  saying  that  he  never  drinks  Henty's  beer.  A 
possible  inference  is  that  it  is  bad  beer.    Is  it  actionable?" 

No  amendment  was  made  in  this  case,  and  if  made  at 
the  time  it  was  asked  for,  would  have  been  improperly 
made.  But  throughout  the  whole  case  the  plaintiff  per- 
sistently urged  that  no  amendment  was  necessary  until 
after  the  jury  had  retired,  and  the  evidence  was  all  in, 
Such  an  amendment  would  not  be  to  determine  the  real 
question  or  issue  raised,  but  to  secure  a  finding,  without 
evidence,  applicable  to  the  new  issue  sought  to  be  raised 
by  the  amendment.  I  am  of  opinion  that  the  appeal  should 
be  allowed,  and  the  action  dismissed  with  costs,  without 
prejudice  to  the  plaintiff  bringing  a  new  action  if  so 
advised,  upon  payment  of  costs. 

Todd  v.  Chapman.  ' 

Burton,  J.  A. — The  libel  in  this  case  consists  6f  a  letter 
written  by  the  defendant  in  reply  to  an  inquiry  from 
Messrs.  Dun,  Wiman  &  Co.,  a  mercantile  agency  by 
whom  he  was  employed  as  local  agent  for  the  purpose 
of  procuring  information  as  to  the  standing  and  character 
of  persons  in  business.  It  is  thus  alleged  in  the  state- 
ment of  claim ; 

"4.  On  or  about  the  said  J 7th  day  of  November,  1883, 
the  defendant  Chapman  falsely  and  maliciously  wrote  and 
published  of  and  concerning  the  plaintiff  in  relation  to  his 
said  trade  or  business,  the  words  following,  that  is  to  say : 

(a)  Capital  and  Counties  Bank  v.  Henty,  7  App.  Cas.  741. 
12— VOL  XV.  A.ft. 
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'  I  have  made  inquiries,  and  find  that  the  general  opin- 
ion is  that  he  (meaning  the  plaintiff)  was  not  robbed  at 
all,  and  what  has  been  done  he  has  done 'it  himself — at  all 
events '  if  he  was  robbed  it  is  of  not  more  than  $200  or 
$300 — circumstances  are  against  him,  still  I  cannot  say  ' — 
meaning  thereby  that  the  plaintiff  was  guilty  of  fraudu- 
lent and  dishonest  conduct  in  his  said  trade  and  business, 
and  that  he  was  unworthy  of  credit,  in  consequence  where- 
of the  plaintiff  has  suffered  great  loss  and  damage  in  his 
said  trade  and  business  ;  and  the  Ontario  Bank,  which  had 
formerly  given  credit  and  made  advances  to  the  plaintiff, 
thereupon  ceased  and  refused  to  give  credit  or  make 
advances  to  the  plaintiff,  and  refused  to  renew  the  notes 
of  the  plaintiff,  and  divers  other  persons  who  had  thereto- 
fore given  credit  to  plaintiff  refused  thereafter  to  give  him 
credit,  and  divers  persons  who  had  theretofore  dealt  with 
plaintiff  ceased  to  deal  with  him,  and  the  plaintiff  was 
compelled  to  make  an  assignment  of  all  his  property  for 
the  benefit  of  his  creditors,  and  was  put  to  great  loss, 
trouble  and  expense." 

The  date  appears  to  be  misstated. 

The  letter  to  which  this  was  a  reply  was  written  on  the 
20th  November,  and  is  in  these  words : 

"  Be  good  enough  to  advise  us  confidentially  at  your 
earliest  convenience  of  the  standing  and  responsibility  for 
credit  of  the  following  names."  The  ordinary  printed 
form  that  far. 

In  writing :  "  J.  A.  Todd,  g.  s.,  Goodwood.  Claims  to 
have  been  burglarised  and  to  have  lost  $1200  to  $1600. 
Ts  this  so  ?  Full  particulars.  Is  there  not  something 
wrong  ?" 

The  Toronto  agent  of  Dun,  Wiman  &  Co.,  explains  that 
he  made  this  inquiry  of  the  defendant  Chapman  in  con- 
sequence of  an  application  for  information  by  A.  R.  Mc- 
Master  &  Bros.,  and  a  representation  by  them  of  certain 
rumours  in  reference  to  the  plaintiff. 

It  was  claimed  that  under  these  circumstances  the  writing 
was  privileged,  but  the  learned  J udge  preferred  to  allow 
the  case  to  go  to  the  jury,  reserving  that  question  for  the 
consideration  of  the  Court,  and  the  jury  found  a  verdict 
for  a  small  amount  in  favor  of  the  plaintiff. 
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Upon  a  motion  afterwards  made  to  the  Divisional  Court 
to  set  aside  this  verdict  on  the  ground  that  the  communi- 
cation was  privileged,  that  Court  held  that  the  defendant 
was  disentitled  to  the  defence  upon  grounds  which  I  shall 
presently  refer  to,  but  whilst  we  are  of  opinion  that  in  the 
way  this  question  was  reserved  by  the  learned  Judge  at 
the  trial,  leaving  it  to  the  Court  to  say  upon  the  undisputed 
facts  whether  the  communication  was  privileged  or  not,  we 
are  not  prepared,  without  further  argument,  to  go  the 
length  of  holding  that  the  mere  fact  that  these  agencies 
cannot  be  carried  on  except  through  information  supplied 
by  agents,  would  be  any  sufficient  reason  for  extending  the 
shield  of  privilege  to  them,  nor  is  it  necessary  to  decide 
that  question  in  the  present  case. 

The  learned  Judge  for  the  purpose  of  the  trial  held  that 
it  was  not  privileged,  but  he  left  it  to  the  Court  to  say 
whether  upon  the  facts  in  evidence  it  was  so. 

It  thus  appears  that  it  was  in  consequence  of  an  appli- 
cation by  one  of  their  subscribers,  Mr.  McMaster,  and  as- 
the  result  of  such  application,  that  the  inquiry  was  made 
of  Chapman  which  called  forth  the  letter  which  is  the 
subject  of  this  suit. 

The  mere  fact  that  the  agent  is  paid  for  furnishing  the 
information  is,  in  itself,  no  reason  for  withholding  the 
privilege,  if  it  be  shewn  that  the  person  originally  setting 
the  agency  in  motion  has  an  interest  in  the  inquiry. 

But  the  Court  below,  though  regarding  the  aommunica- 
tion  as  coming  within  the  class  of  cases  to  which  the  Jaw 
of  privilege  applies,  held,  that  the  defendant  was  disen- 
titled to  it  because  he  did  not,  at  the  trial,  give  evidence 
to  shew  his  bona  fides  by  proving  that  an  inquiry  had 
been  made,  and  that  the  general  opinion  which  he  said 
was  entertained  upon  the  subject  referred  to  in  his  com- 
munication really  existed. 

We  have,  therefore,  to  say,  whether  the  Court  below 
were  right  in  their  conclusion  upon  that  point. 

The  meaning,  in  law,  of  a  privileged  communication,  is  a 
communication  made  on  such  an  occasion  as  rebuts  the 
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prima  facie  inference  of  malice  arising  from  the  publication 
of  matter  prejudicial  to  the  character  or  credit  of  the  plain- 
tiff, and  throws  on  the  latter  the  onus  of  proving  malice  in 
fact,  i.  e. :  that  the  defendant  was  actuated  by  motives  of 
personal  spite  or  ill  will,  or  some  other  indirect  or  impro- 
per motive  independent  of  the  occasion  on  which  the  com- 
munication was  made. 

The  case  relied  on  by  Mr.  Justice  Gait  for  the  position 
he  assumed,  Dawlcins  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94, 
seems  to  me,  when  thoroughly  considered,  to  support  the 
view  I  have  expressed  as  to  the  onus  being  shifted  to  the 
plaintiff. 

The  majority  of  the  Court  there  held  that  the  communi- 
cation was  absolutely  privileged,  and  that  no  action  was 
maintainable.  Chief  Justice  Cockburn :  that  it  was  a 
qualified  privilege.  The  case  came  before  the  Court  upon 
demurrer.  The  plea,  therefore,  justified  the  libel  as  having 
been  made  on  a  privileged  occasion.  The  replication, 
whilst  admitting  the  occasion  to  be  privileged,  sought  to 
avoid  it's  effect  by  alleging  that  it  was  written  of  actual 
malice  and  without  reasonable  cause.  The  onus  of  proving 
the  facts  alleged  in  the  replication  was  upon  the  plaintiff; 
assuming  the  privilege  to  be  a  qualified  one,  they  would, 
when  once  established,  have  renewed  the  presumption 
which  the  privileged  occasion  had  prima/  facie  displaced. 

One  of  the  modes  frequently  resorted  to  of  renewing  the 
presumption  of  malice  when  once  it  has  been  held  that  the 
occasion  is  privileged  and  malice  therefore  rebutted,  is  to 
shew  that  the  libellous  statement  is  false  to  the  knowledge 
of  the  defendant.  But  the  onus  of  shewing  this  is  upon 
the  plaintiff. 

In  Fountain  v.  Boodle,  3  Q.  B.  5,  Lord  Denman  says : 

"A  character  bona  fide  given  to  a  servant  of  any  des- 
cription is  a  privileged  communication,  and  in  giving  it 
bona  fides  is  to  be  presumed.  Even  though  the  statement 
should  be  untrue  in  fact,  the  master  will  be  held  justified 
by  the  occasion,  unless  it  can  be  shewn  to  have  proceeded 
from  a  malicious  mind.  Malice  may  be  established  by 
various  proofs :  one  may  be  that  the  statement  is  false  to 
the  knowledge  of  the  party  making  it." 
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It  is  quite  true  that  the  libel  itself  may  contain  expres- 
sions which  may  in  themselves  afford  evidence  of  malice ; 
but  that  would  be  a  question  for  the  jury,  and  not  for  the 
Judge,  whose  functions  are  confined  to  the  inquiry  of 
whether  the  occasion  was  privileged.  That  is  a  matter  of 
law.  If,  at  the  close  of  the  plaintiff's  case,  there  is  no 
intrinsic  or  extrinsic  evidence  of  malice,  it  is  the  duty  of 
the  Judge  to  non-suit. 

It  is  no  doubt  the  duty  of  the  Judge  to  consider  whether 
there  is  anything  in  the  libel  itself  from  which  a  jury 
might  reasonably  and  properly  infer  malice. 

In  Wright  v.  Woodgate,  2  CM.  &  R  573,  Parke,  E. 
deals  with  the  question  thus  : 

"In  the  present  case  it  became,  in  my  opinion,  incumbent 
upon  the  plaintiff  to  shew  malice  in  fact.  This  he  might 
have  made  out  either  from  the  language  of  the  letter  itself, 
or  by  extrinsic  evidence,  as  by  proof  of  the  conduct  or 
expressions  of  the  defendant  shewing  that  he  was  actuated 
by  a  motive  of  personal  ill-will." 

In  Cooke  v.  Wildes,  5  Ell.  &  B.  341,  Lord  Campbell,  in 
delivering  the  judgment  of  the  Court,  referred  to  Tuson  v. 
Evans,  in  12  A.  &  E.  733,  where  it  was  apparently  held  that 
where  there  was  a  comment  in  the  libel  in  excess  of  privi- 
lege the  Judge  was  justified  in  directing  the  jury  that  it 
was  a  libel,  and  leaving  to  them  only  the  question  of  dam- 
ages. But  he  disapproved  of  that  case,  and  held  that 
wherever  there  is  evidence  of  malice,  either  extrinsic  or 
intrinsic,  in  answer  to  the  immunity  claimed  by  reason  of 
the  occasion,  a  question  arises  which  the  jury,  and  the 
jury  alone,  ought  to  determine. 

The  rule  is  clearly  laid  down  by  the  Court  of  Appeal  in 
England,  in  Clark  v.  Molyneux,  3  Q.  B.  D.  237,  that  the 
moment  the  Judge  rules  the  occasion  is  privileged,  the 
burden  of  shewing  that  the  defendant  did  not  act  in  respect 
of  the  reason  of  the  privilege,  but  for  some  other  and 
indirect  reason  is  thrown  upon  the  plaintiff. 

"  When  once,"  says  Lord  Justice  Cotton,  at  p.  249  :  "  The 
learned  Judge  had  laid  down  that  the  occasion  wras  privi- 
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leged,the  only  question  for  the  jury  to  consider  was,  whether 
ihe  defendant  acted  from  a  sense  of  duty  or  was  actuated  by 
some  improper  motive,  and  the  onus  of  proving  that  the 
defendant  was  influenced  by  some  improper  motive  was  on 
the  plaintiff    *  * 

The  question  is  not  whether  the  defendant  has  done  that 
which  other  men  as  men  of  the  world  would  not  have  done, 
•or  whether  the  defendant  acted  in  the  belief  that  the  state- 
ments he  made  were  true,  but  whether  he  acted  as  he  did 
from  a  desire  to  discharge  his  duty." 

And  again,  p.  251  :  "The  burden  of  proof  lay  upon  the 
plaintiff  to  shew  that  the  defendant  was  actuated  by  malice; 
but  the  learned  Judge  told  the  jury  that  the  defendant  might 
defend  himself  by  the  fact  that  these  communications  were 
privileged,  but  that  the  defendant  must  satisfy  the  jury 
that  what  he  did,  he  did  bona  fide,  and  in  the  honest  belief 
that  he  was  making  statements  which  were  true." 

It  is  clear  that  it  was  not  for  the  defendant  to  prove 
that  he  was  acting  from  a  sense  of  duty,  but  for  the  plain- 
tiff to  satisfy  the  jury  that  the  defendant  was  acting  from 
some  other  motive  than  a  sense  of  duty. 

So,again,in  Spillv.  Maule,  4  Ex.  232,  the  Court  refer  to  the 
excess  as  being  evidence  of  malice.  "  We  are  all  agreed," 
says  Cockburn,  C.  J.,  "  that  the  general  proposition  con- 
tended for  is  right,  and  that  it  may  be  that  the  language 
used  in  a  libel,  though  under  other  circumstances  jus- 
tifiable, may  be  so  much  too  violent  for  the  occasion  and 
circumstances  to  which  it  is  applied  as  to  form  strong 
evidence  of  malice  upon  the  issue  of  whether  the  com- 
munication is  covered  by  the  privilege,  and  that  an  infer- 
ence of  actual  malice  may  be  drawn  from  its  use. 

If,  therefore,  any  question  of  fact  arose  with  respect  to 
the  circumstances,  it  should  be  left  to  the  jury."  And, 
again  :  "  The  communication  being  privileged,  the  pre- 
sumption is  in  favor  of  the  absence  of  malice  in  the 
defendant ;  and  in  order  to  rebut  this  presumption  the 
plaintiff  must  shew  actual  malice,  and  he  may,  no  doubt, 
shew  this  by  a  reference  to  the  terms  of  the  libel  as  being 
utterly  beyond  and  disproportionate  to  the  facts." 

In  the  present  case  there  is  nothing  in  the  language  it- 
self in  excess  of  what  the  defendant  might  fairly  state,  and 
what  it  was  his  duty  to  state  if  the  rumours  he  referred  to 
existed. 
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To  submit,  say  the  Judicial  Committee  of  the  Privy 
Council,  in  Laughton  v.  The  Bishop  of  Soclor  and  Man, 
L.  R.  4  P.  C.  508,  the  language  of  privileged  communica- 
tions to  a  strict  scrutiny,  and  to  hold  all  excess  beyond  the 
absolute  exigency  of  the  occasion  to  be  evidence  of  malice, 
would  in  effect  greatly  limit,  if  not  altogether  defeat  that 
protection  which  the  law  throws  over  privileged  commu- 
nications. 

If  then  the  occasion  was  privileged,  the  only  remaining 
question  is,  as  to  whether  there  was  any  sufficient  extrinsic 
evidence  of  malice :  the  plaintiff  swears  that  the  defendant 
was  not  friendly  to  him,  but,  as  the  learned  Chief  Justice 
remarked  in  his  charge  to  the  jury,  he  does  not  shew  a 
solitary  circumstance  which  would  indicate  that  the  defen- 
dant had  any  ill  will  to  him  except  the  writing  of  a  letter 
to  a  Mr,  Munnemacher  so  far  back  as  March,  1883,  but  that 
the  plaintiff  himself  was  not  able  to  point  out  any  hostile 
or  unfriendly  act  other  than  that  letter,  and  it  is  shewn  on 
the  other  hand  that  the  plaintiff  himself  had,  when  about 
nineteen  years  of  age,  applied  to  the  defendant  for  a  recom- 
mendation to  enable  him  to  make  application  for  a 
situation. 

I  will  not  say  that  that  was  not  evidence  proper  to  sub- 
mit to  the  jury  of  malice,  but  standing  as  it  does,  alone, 
ought  we  if  we  hold  the  occasion  privileged,  to  send  the 
case  down  for  a  new  trial  in  order  that  the  opinion  of  the 
jury  should  be  taken  on  the  question  of  malice  simply,  upon 
that  evidence.  It  is  evidence  of  the  weakest  kind'to  shew 
the  state  of  the  defendant's  mind  at  the  time  of  the  publica- 
tion, and  quite  insufficient  in  my  opinion  to  displace  the 
presumption  of  good  faith  which  arises  from  the  occasion. 

I  am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  the  actios  dismissed,  with  costs. 

Since  writing  the  above  the  Chief  J ustice  has  called  my 
attention  to  a  case  in  the  old  Court  of  Error  and  Appeal, 
Mclntee  v.  McCulloch,  2  E.  &  A.  390,  in  which  the  late 
Chancellor  Vankough net  delivered  the  judgment  of  the 
Court  sustaining  this  view  of  the  law. 
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I  refer  also  to  Tench  v.  The  Great  Western  K  W.  Co.,  33 
U.  C.R  8;  Laughton  v.  The  Bishop  of  Sodor  and  Man, 
21  W.  R.  204,  and  Henwood  v.  Harrison,  L.  R.  7  CP. 
628. 

Osler,  J.  A. — The  defendants,  although  joined  in  one 
action,  are  sued  for  separate  and  unconnected  libels,  and 
the  case  of  each  depends  upon  considerations  peculiar  to 
itself. 

The  libel  for  which  the  defendant  Chapman  is  sued,  is 
contained  in  a  letter  written  and  sent  by  him  to  the  defen- 
dants Dun  Wiman  &  Co.,  managers  of  a  mercantile  agency, 
a  portion  of  which,  if  written  in  good  faith,  and  without 
malice,  falls  within  the  rule  as  to  privileged  communications. 
It  was  sent  in  answer  to  a  letter  from  Dun  Wiman  &  Co.  to 
Chapman  containing  a  request  for  information  as  to  the 
plaintiffs  standing  and  responsibility  for  credit.  From  the 
course  taken  at  the  trial  we  must  assume  that  the  defendants 
Dun,  Wiman  &  Co.  made  this  inquiry  in  consequence  of 
an  application  which  had  been  made  to  them  by  one 
McMaster,  who  was  a  creditor  of  the  plaintiff',  and  directly 
interested  in  his  financial  standing  and  responsibility.  An 
answer  given  by  them  to  McMaster  in  response  to  such 
an  inquiry  would,  I  have  no  doubt,  be  a  privileged  com- 
munication, and  so  therefore  would  an  answer  to  an  inquiry 
made  by  them  for  the  purpose  of  putting  themselves  in  a 
position  to  reply  to  him. 

If  McMaster  had  made  the  inquiry  directly  of  Chapman 
the  answer  would  have  been  privileged,  and  I  think  it  can 
make  no  difference  that  it  happens  to  have  been  made 
through  a  third  person.  Such  inquiries  as  these  made  by 
or  on  behalf  of  a  person  interested  in  the  business  standing 
of  another  are  usual.  In  the  conduct  of  affairs  it  often 
becomes  necessary  to  make  them,  and  it  must  therefore  be 
lawful  to  answer  them.  Such  communications  fall  within 
the  rule  stated  by  Blackburn,  J.,  in  Davies  v.  Snead,  L.  R  5 
Q.B.  608,  "that  where  a  person  is  so  situated  that  it  becomes 
right  in  the  interests  of  society  that  he  should  tell  to  a 
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third  person  certain  facts,  then,  if  he  bona  fide  and  with- 
out malice  does  tell  them  it  is  a  privileged  communication.''" 
This  definition  was  approved  by  the  Court  of  Appeal  in 
Waller  v.  Loch,  3  Q.  B.  13iv.  619,  and  the  following  pas- 
sage from  a  useful  work  by  a  recent  writer  contains  some 
pertinent  observations  on  the  subject.  Speaking  of  the 
expressions  privileged  occasion,"  "  privileged  communi- 
cation," he  says : 

"  It  is  a  misapprehension  of  the  meaning  of  words  to 
call  it  a  privilege.  What  is  really  meant  is  in  no  sense 
a  privilege,  but  is  a  right,  namely,  the  right  to  carry 
on  one's  business,  or  to  take  advantage  of  one's  situa- 
tion and  circumstances,  and  this  last  is  onty  another 
way  of  saying  that  each  man  is  entitled  to  manage  his 
affairs  for  his  own  advantage.  The  carrying  on  of  busi- 
ness often  involves  the  necessity  of  slandering  or  libel- 
ling some  third  party.  The  slander  or  libel  in  such 
circumstances  is,  however,  only  an  incident  to  the  lawful 
business  so  carried  on,  and  being  not  invented,  or  used  for 
the  purpose  of  libel  or  slander,  is  in  precisely  the  same 
position  as  a  blow  or  even  a  homicide  committed  in  self- 
defence  or  under  some  proper  justification."  Patterson  on 
the  Liberty  of  the  Press,  &c. 

In  the  Court  below,  the  defendant  Chapman's  privilege 
was  put  on  che  ground  that  the  information  had  been  fur- 
nished by  him  to  a  mercantile  agency  carried  on  by  the 
other  defendants,  an  association  which  was  said  to  be 
"almost  necessary"  to  the  mercantile  community,  and  which 
could  not  be  carried  on  except  by  means  of  information 
procured  from  agents.  I  am  not,  however,  prepared  to  hold 
that  this  would  justify  the  general  communication  of  libel- 
lous statements  to  them  in  the  course  of,  or  for  the  purpose 
of,  carrying  on  a  general  business  of  that  kind.  I  prefer 
to  rest  the  privilege  on  the  special  occasion  already  alluded 
to,  which  I  think  was  a  priori  a  privileged  one.  The  infor- 
mation given  was  not  volunteered,  though  that  circumstance 
alone  is  not  the  test  of  the  existence  of  the  privilege,  but 
was  made  in  answer  to  a  relevant  inquiry. 

I  fail  to  see  that  there  was  any  reasonable  evidence  for 
the  jury,  either  in  the  language  of  the  communication  or 
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in  the  circumstances  under  which  it  was  sent,  to  shew 
express  malice,  or  the  absence  of  good  faith  (which  would 
be  evidence  of  express  malice),  on  the  parj;  of  the  defendant ; 
and  it  is  in  reference  to  the  way  in  which  this  part  of  the 
case  has  been  dealt  with  by  the  Court  below  that  I  feel 
compelled  respectfully  to  differ  from  them. 

The  occasion  being  privileged,  to  use  that  term,  the  onus 
of  shewing  express  malice  and  absence  of  good  faith  rested 
on  the  plaintiff.  For  this  proposition  the  ease  of  Clark  v. 
Molyneux,  3  Q.  B.  D.  235,  is  a  clear  authority,  and  the  fol- 
lowing observation  of  Brett,  L.  J.,  is  one  uf  many  passages 
to  the  same  effect  throughout  the  whole  case  : 

"  I  think  the  jury  were  misled  into  believing  that  the 
onus  of  proof  that  the  defendant  was  not  actuated  by 
malice  in  the  statements  he  had  made  lay  upon  the  defen- 
dant rather  than  on  the  plaintiff.  1  apprehend  the  moment 
the  Judge  rules  that  the  occasion  was  privileged,  the 
burden  of  shewing  that  the  defendant  did  not  act  in 
respect  of  the  privilege,  but  for  some  other  and  indirect 
reason,  is  thrown  upon  the  plaintiff." 

The  point  was  decided  in  the  same  way  by  this  Court 
in  Mclntee  v.  McCulloch,  2  E.  &  A.  390,  (1864).  Van- 
Koughnet,  C,  in  delivering  the  judgment  of  the  Court, 
says : 

•'If  the  Judge  rules  that  the  occasion  justifies  the  use  of 
the  words,  what  is  there  to  leave  to  the  jury  ?  It  is  said, 
the  bona  fides  of  their  use ;  but  that  is  established  when 
the  privilege  is  admitted  ;  for  the  truth  of  the  words  is 
assumed  to  support  the  privilege,  or,  at  least,  the  defendant 
is  not  called  upon  to  prove  it,  and  that  being  so,  the  bona 
fides  is  made  out." 

In  other  words,  the  onus  of  shewing  the  absence  of  bona 
fides  is  on  the  plaintiff. 

In  our  case  the  learned  Chief  Justice  for  the  purposes  of 
the  trial  held  that  the  communication  was  not  privileged. 
No  evidence  was  given  by  the  defendant.  The  Court 
Ibelow  while  taking  the  view  that  the  communication  was 
privileged,  although  not  for  the  reason  on  which  we  hold 
it  to  be  so,  held  that  before  the  defendant  could  avail  him- 
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self  of  the  privilege  he  should  be  prepared  to  prove  that 
his  statements  were  true.  But  if  it  is  the  occasion  which 
constitutes  the  privilege,  that  cannot  be  so,  for  the  privilege 
would  be  illusory  and  worthless  if,  notwithstanding  the 
proof  of  the  occasion,  the  defendant  was  obliged  to  prove 
the  truth,  or  his  belief  of  the  truth  of  the  communication. 
When  the  privilege  exists  implied  malice  is  negatived  : 
Spill  v.  Maule,  L.  R.  4  Ex.  232  ;  and  the  mere  untruth 
of  the  statement,  unless  coupled  with  proof  that  the  defen- 
dant knew  that  what  he  was  publishing  was  untrue  is  not 
evidence  of  express  malice  :  Fountain  v.  Boodle,  3  Q.  B.  5. 

I,  therefore,  think  that  the  appeal  of  the  defendant 
Chapman  should  be  allowed. 

Then  as  to  the  action  against  the  other  defendants  Dun, 
Wiman  &  Co.  The  cause  of  action  set  forth  in  the  origi- 
nal statement  of  claim  was  abandoned,  and  the  libel 
pleaded  and  relied  upon  in  the  amendment  made  at  the 
trial  consisted  in  the  publication  by  the  defendants  to  all 
their  subscribers  whether  interested  or  not,  of  a  notifica- 
tion sheet  or  circular,  containing  at  the  end  a  list  of  names, 
among  which  the  plaintiff's  name  appeared,  followed  by 
the  words,  "  If  interested,  inquire  at  office."  This  was  the 
libel  complained  of ;  the  statement  of  claim  averring  that 
these  words  had  a  well-known  meaning  in  the  mercantile 
community  and  amongst  subscribers  to  the  agency,  and  were 
intended  to  convey,  and  did  in  fact  convey,  to  persons 
receiving  the  circular,  notice  that  the  defendants  possessed 
information  regarding  the  plaintiff  which  injuriously 
affected  his  business  standing,  and  his  credit  and  repu- 
tation. 

By  their  statement  of  defence  the  defendants  denied 
that  the  words  had  the  alleged  meaning,  and  they  also 
pleaded  that  the  circular  in  question  contained,  in  addi- 
tion to  the  words,  "  If  interested,  inquire  at  office,"  words 
explanatory  thereof,  which  had  not  been  set  out  in  the 
statement  of  claim.    On  this  the  plaintiff  took  issue. 
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At  the  trial  the  publication  of  the  circular  containing 
the  words  set  forth  in  the  statement  of  claim  was  proved, 
and  the  plaintiff's  counsel  was  proceeding  to  examine  the 
witness  as  to  the  meaning  conveyed  "  to  the  ordinary  mer- 
cantile community  "  by  the  words,  "  If  interested,  inquire 
at  office,"  when  counsel  for  the  defendants  objected  that  these 
words  could  not  be  severed  from  the  rest  of  the  circular, 
and  witnesses  examined  as  to  what  they  understood  by 
them  alone,  because  they  ought  to  be  read  in  connection 
with,  and  were  qualified  by  another  paragraph  in  the 
same  circular,  in  which  they  were  referred  to  as  follows  : 

"  The  words  '  If  interested,  inquire  at  the  office,'  inserted 
opposite  names  on  this  sheet,  do  not  imply  that  the  infor- 
mation we  have  is  unfavourable.  On  the  contrary,  it  may 
not  infrequently  happen  that  our  last  report  is  of  a  favor- 
able character ;  but  subscribers  are  referred  to  our  office 
because  in  justice  to  them,  the  parties  reported,  and  to 
ourselves,  the  information  can  only  be  properly  conveyed 
to  those  entitled  to  receive  it,  by  the  full  report  as  we  have 
it  on  our  records." 

The  objection  was  overruled,and  there  was  no  application 
to  amend.  It  was  afterwards  taken  at  other  stages  of  the 
trial,  and  also  to  the  Judge's  charge.  The  trial  was  pro- 
ceeded with,  witnesses  examined,  and  the  case  given  to  the 
jury  strictly  upon  the  libel  and  innuendo  alleged  in  the 
amended  statement  of  claim. 

In  the  Court  below  the  only  question  which  seems  to 
have  been  considered  was,  whether  the  notification  sheet 
or  circular  was  a  privileged  communication,  and  it  was 
held  that  the  paragraph  referred  to  would  not  have  the 
effect  of  making  a  general  publication  of  the  other  matter 
to  all  the  subscribers,  privileged,  if  the  words  pleaded  were 
in  themselves  calculated  to  damage  the  plaintiff,  and  if  the 
jury  found  that  they  were  capable  of  the  meaning  alleged 
I  confess  I  see  no  reason  to  disagree  with  that  view  of  the 
case.  However  useful  and  even  indispensable  to  merchants 
and  others  the  business  carried  on  by  the  defendants  may 
be,  it  is  carried  on  by  them  for  their  own  private  gain  and 
advantage,  and  I  am  aware  of  no  principle  on  which  they 
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can  claim  a  privilege  for  their  business  publications  differ- 
ent from  or  higher  than  that  to  which  other  members 
of  the  community  are  entitled.  Telegraph  companies  trans- 
mitting news,  newspapers  publishing  Jthem,  are  usually 
doing  what  is  of  great  value  and  interest  to  the  public  at 
large,  but  they  must  take  care  that  in  doing  it  they  do  not 
libel  private  persons  :  Silver  v.  The  Dominion  Telegraph 
Co. ,10  S.C.  R.p.  238.  That  is  a  risk  they  deem  it  worthwhile 
to  incur  in  their  business,  and  they  must  guard  against  it  or 
meet  it.  just  as  others  have  to  do.  These  defendants  occupy 
a  similar  position  :  Fleming  v.  Newton,  1  H.  L.  Cas.  363  : 
Shepherd  v.  Whitaker,  L.  R.  10  C.  P.  502 ;  Lemay  v.  Charu- 
berlain,  10  0.  R.  638.  Therefore,  if 5  this  was  the  only 
question  to  be  considered,  I  should^  not  be  able  to  see 
my  way  to  reverse  the  judgment  appealed  from. 

But  the  plaintiff  has  a  far  more  serious  difficulty  to 
contend  with.  He  has  fouuded  his  case  and  rested  it 
throughout  upon  a  part  only  of  what  is  contained  in  the 
circular,  averring  that  this  part  had  a  particular  meaning 
which  it  was  intended  to  convey,  and  did  convey,  to  the 
mercantile  community.  The  defendants  plead  that  the 
circular  contained  other  words  explanatory  of  this  part, 
which  ought  to  have  been  set  forth  in  order  to  judge 
whether  the  latter  was  capable  of  the  meaning  ascribed  to 
it  by  the  innuendo,  so  that  there  is  a  distinct  issue  raised 
on  that  point. 

It  appears  to  me  that  the  defendants  are  right  in  this 
contention.  The  omitted  paragraph  is  one  which,  in  my 
opinion,  must  be  read  together  with,  and  as  explanatory  of 
the  language  complained  of,  since  it  alters  and  qualifies  the 
meaning  which,  standing  by  themselves,  the  words,  "  if 
interested  inquire  at  office,"  might  be  deemed  capable  of 
bearing.  Indeed,  it  goes  further  and  savs  that  these  words 
do  not  imply  that  the  information  the  defendants  have  to 
give  is  of  an  unfavorable  character.  There  is,  therefore,  a 
fatal  variance  between  the  words  laid,  and  those  proved. 
Taking  the  whole  together,  they  would  not  support  the 
meaning  alleged  without  some  further  averment. 
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I  am  far  from  holding  that  the  whole  publication  is  not 
capable  of  an  actionable  meaning  as  being  in  itself  injurious 
to  credit,  but  that  is  not  the  way  in  winch  it  has  been, 
pleaded  or  treated  at  the  trial.  The  examination  and 
cross-examination  of  the  witnesses  was  confined  to  the 
meaning  ascribed  to  a  particular  portion  of  the  publication, 
regardless  of  the  effect  which  the  omitted  portion  might 
have  upon  their  minds,  and  that  was  the  question  sub- 
mitted|to  the  jury,  and  passed  upon  by  them.  It  is  there- 
fore impossible  at  this  stage  of  the  case  to  permit  an 
amendment,  leaving  the  verdict  to  stand,  as  such  an  amend- 
ment would  involve  the  presentation  and  trial  of  a  case 
different  in  several  material  respects  from  that  which  has 
been  dealt  with  by  the  jury.  The  only  relief  the  plaintiff 
can  have  is  a  new  trial,  with  leave  to  amend  on  payment 
of  costs,  or  we  should  direct  a  non-suit  to  be  entered,  with 
liberty  to  the  plaintiff  if  he  desires  it  to  bring  a  new 
action. 

Hagautv,  C.J.O.,  and  Patterson,  J.A.,  concurred. 


Appeal  alloived,  with  costs. 
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Mead  v.  O'Keefe. 

Partnership — Dissolution  by  consen  t — Expulsion  of  partner  —  Good-will. 

J.  H.  M.  entered  into  partnership  with  the  defendants  in  the  business  of 
nmlsters  and  brewers,  contributing  the  sum  of  $14,071.  SO,  as  his  shai-e  of 
the  capital  stock,  and  he  and  the  defendant  H.  each  paid  to  the  defen  - 
dant  O'K.  $12,500  for  his  good-will  in  the  business.  One  of  the  stipu- 
lations in  the  partnership  articles  was  [No.  3]  to  the  effect  that  any  of 
the  partners  improperly  dealing  with  the  moneys  or  assets  of  the  part- 
nership should  be  liable  to  expulsion  from  the  firm  by  a  simple  notice 
from  the  others  or  other  of  them  to  the  effect  that  the  partnership  was 
at  an  end,  in  which  case,  by  article  29,  the  partner  so  expelled  should 
not  have  any  claim  for  good-will  in  the  partnership. 

It  was  shewn  that  J.  H.  M.,  during  the  period  that  the  partner- 
ship had  been  in  existence(about  seventeen  months),  had  been  in  the 
habit  of  lending  the  funds  of  the  firm  to  his  friends,  and  otherwise  im- 
properly dealing  therewith.  No  notice  was,  however,  given  expelling 
him  from  the  firm  by  his  partners.  Instead  of  doing  so,  they  verbally 
notified  him  that  their  partnership  must  cease,  and  then  served  him  with 
a  notice,  which  was  duly  published,  that  the  partnership  was  dissolved 
by  mutual  consent. 

J.  H.  M.  at  the  same  time  executed  a  transfer  of  all  his  interest  in  the 
partnership  business  to  his  mother,  the  plaintiff,  and  she  sued  for  the 
price  paid  by  him  to  O'K.  for  the  good -will. 

The  Common  Pleas  Division  [Cameron,  C.  J.,  dissenting]  held  the  plain- 
tiff entitled  to  recover  the  sum  so  paid  ;  and  an  appeal  from  such  find- 
ing was,  owing  to  an  equal  division  of  the  Judges  of  this  Court, 
dismissed  with  costs. 

Hagarty,  C.  J.  0.,  and  Osler,  J.  A.,  whilst  agreeing  with  the  other 
members  of  the  Court  that  the  dissolution  had  not  been  effected  by 
a  notice  of  the  expulsion  of  J.  H.  M.  under  the  3rd  clause,  held  that 
the  most  the  plaintiff  was  entitled  to  was  a  reference  to  inquire  what 
was  the  value  of  the  good-will  of  J.  H.  M.  in  the  partnership. 

This  action  was  originally  instituted  by  Elizabeth  Mead 
against  Eugene  O'Keefe  and  Widmer  Hawke ;  the  state- 
ment of  claim  in  which  set  forth  that  Joseph  H.  Mead 
and  the  defendants  had  carried  on  the  business  of  brewers 
and  malsters  in  partnership,  under  the  firm  name  of 
O'Keefe  &  Co.,  and  that  such  firm  was  dissolved  on  the 
12th  of  September,  1883,  on  which  date  Mead  ceased  to  be 
a  partner,  and  the  business  was  thereafter  carried  on  by 
the  defendants  under  the  same  name. 

That  at  the  time  of  the  dissolution  Mead  assigned  to 
his  mother,  the  plaintiff,  all  the  right,  &c,  of  the  said 
Joseph  H.  Mead,  of  and  in  the  real  and  personal  estate  of 
the  said  firm  of  O'Keefe  &  Co.,  and  of,  in  and  to  the 
stock  in  trade  and  plant,  together  with  the  rights  and 
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credits  of  the  said  firm  and  every  part  thereof ;  and 
on  the  17th  of  September,  1884,  the  plaintiff,  Elizabeth 
Mead,  commenced  an  action  in  the  Chancery  Division 
■against  the  defendant,  thereby  claiming  an  account  of  the 
said  partnership  business,  and  that  the  affairs  and  business 
thereof  might  be  wound  up  and  settled  under  the  direction 
of  the  Court,  and  according  to  the  articles  of  partnership  ; 
and,  amongst  other  things,  claimed  that  the  defendants 
might  be  charged  with  the  share  of  the  said  Joseph  H. 
Mead  in  the  good-will  of  the  business. 

That  such  action  came  on  for  hearing  on  the  26th  of 
May,  1885,  before  Boyd.  C,  who  then  held  that  no  right 
to  the  good-will  of  the  business,  so  far  as  Mead  w7as  con- 
cerned had  been  transferred  to  his  mother;  and  directed 
that  in  taking  the  partnership  accounts,  the  Master  should 
not  allow  the  plaintiff  anything  in  respect  of  the  good- will, 
but  directed  that  except  as  therein  stated,  the  action  of  the 
plaintiff  should  be  dismissed  without  prejudice  to  any 
proceedings  or  litigation  which  might  be  taken  or  had  in 
respect  of  the  good-will  of  the  said  business  or  the  value 
thereof. 

That  on  the  1st  of  June,  1885,  Mead  executed  in  favor 
of  the  plaintiff  an  indenture  confirming  the  assignment  of 
his  good-will  and  interest  of  the  said  business,  &c,  of 
O'Keefe  &  Co. ;  and  on  the  4th  day  of  September,  1885, 
the  defendant  commenced  an  action  against  the  defendants 
in  the  Common  Pleas  Division,  claiming,  among  other 
things,  to  have  an  account  taken  of  what  she  was  entitled 
to  be  paid  by  the  defendants  for  the  share  of  Joseph  H. 
Mead  in  the  good-will  of  the  said  business,  and  that  the 
defendants  might  be  ordered  to  pay  the  same  to  her. 

That  subsequently  Elizabeth  Mead  departed  this  life  and 
by  her  last  will  and  testament,  devised  and  bequeathed  all 
her  estate,  real  and  personal,  of  whatsoever  nature  and 
kind  to  Georgianne  Curran,  in  whose  name  the  action  was 
duly  revived. 

The  statement  further  alleged  that  it  had  been  agreed  at 
the  time  of  the  formation  of  the  partnership,  that  O'Keefe 
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should  sell  and  assign  to  Hawke  and  Mead  the  whole  of 
the  good-will  of  the  then  existing  business,  and  also  of 
the  new  business  and  firm,  for  a  large  sum,  to  be  paid  to 
O'Keefe  over  and  above  the  respective  shares  of  capital 
controlled  by  them  respectively. 

Such  agreement  was  carried  out  by  the  articles  of  pait- 
nership,  and  thereupon  the  said  Joseph  Hooper  Mead  paid 
up  his  share  of  the  capital  stock  of  the  company,  and  also 
the  sum  of  SI 2,500  as  agreed  upon  for  the  half  of  the 
o'ood-will  thereof. 

That  at  the  time  of  the  dissolution  of  the  said  firm,  the 
said  Joseph  Hooper  Mead  was  the  owner  of  one-half  of 
the  good-will  thereof,  and  the  good-will  was  then  a  valu- 
able asset  of  the  said  business,  and  the  said  Joseph  Hooper 
Mead  besides  his  share  of  the  other  assets,  was  also  enti- 
tled to  the  half  of  the  good- will  thereof ;  and  that  neither 
he  nor  the  plaintiff  had  obtained  any  settlement  or  satis- 
faction for  the  said  share  of  the  good-will  of  the  said 
business,  and  the  defendants  refused  to  come  to  any  set- 
tlement in  respect  thereof. 

Wherefore  the  plaintiff  claimed  (1)  that  an  account  might 
be  taken  of  what  the  plaintiff  was  entitled  to  be  paid  by 
the  defendants  for  the  share  of  the  said  Joseph  Hooper 
Mead  in  the  good-will  of  the  said  business,  and  that  the 
defendants  might  be  ordered  to  pay  the  same  to  the  plaintiff; 
(3)  that  the  defendants  might  be  restrained  from  using  the 
partnership  assets  and  property,  and  that  the  said  assets 
and  property  might  be  sold  and  disposed  of  as  a  going 
concern  under  the  direction  of  the  Court ;  (3)  payment 
of  costs  and  further  and  other  relief. 

The  defendants,  amongst  other  matters  of  defence, 
alleged  that  the  said  articles  contained  several  condi- 
tions and  stipulations  with  regard  to  the  dissolution  and 
determination  of  the  partnership ;  and  that  among  the 
provisions  contained  in  the  said  articles  of  co-partners! >ip, 
were  the  following,  that  is  to  say  : 

"Secondly — That  if    *    *    any  of  the  said  partners  shall  be  desirous 
to  determine  and  dissolve  the  said  partnership  at  any  time  before  the 
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expiration  of  *  *  three  years,  and  of  such  his  desire,  shall  give  not 
less  than  three  calendar  months'  previous  notice  in  writing  to  the  other 
or  others  iif  them,  or  shall  leave  such  notice  at  the  place  where  the  said 
business  shall  for  the  time  being  be  carried  on,  then  and  in  such  case  the 
said  partnership  shall  cease  and  determine  at  the  expiration  of  the  said 
period  of  three  months. 

"Thirdly — That  if  any  of  the  said  partners  shall  be  guilty  of  any 
breach  or  non-observance  of  any  of  the  stipulations  contained  in  the  four- 
teenth, fifteenth,  sixteenth,  and  seventeenth  articles  hereinafter  men- 
tioned, the  other  or  others  of  the  said  partners  shall  be  at  liberty,  if  he 
or  they  should  think  fit,  within  three  calendar  months  after  the  same  shall 
have  become  known  to  him  or  them,  to  dissolve  the  said  partnership  by 
giving  to  the  partners  who  shall  so  offend,  or  leaving  in  the  counting- 
house  of  the  place  where  the  business  shall  then  be  carried  on,  notice  in 
writing  declaring  the  said  partnership  to  be  dissolved  and  determined, 
and  the  said  partnership  shall  from  the  time  of  giving  or  leaving  such 
notice,  or  from  any  other  time  to  be  therein  appointed  for  the  purpose, 
absolutely  cease  and  determine  accordingly,  without  prejudice  nevertheless 
to  the  remedies  of  the  respective  partners  for  the  breach  or  non-obser- 
vance of  all  or  any  of  the  covenants  or  agreements  contained  in  these 
presents,  at  any  time  or  times  before  the  determination  of  the  said  part- 
nership ;  and  the  partner  to  whom  the  said  notice  shall  be  given  shall  be 
considered  as  quitting  the  business  for  the  benefit  of  the  other  partners 
who  shall  give  the  said  notice.    *  * 

"  Fourteenth— That  if  any  of  them,  the  said  Eugene  O'Keefe,  Widmer 
Hawke,  and  Joseph  Hooper  Mead,  shall  at  any  time  during  the  continu- 
ance of  the  said  partnership,  lend  any  of  the  moneys,  or  deliver  upon 
credit  any  of  the  goods  belonging  to  the  said  partnership  to  any  person 
or  persons  whom  the  other  or  others  of  them  shall  have  previously  by 
notice  in  writing  forbidden  him  to  trust,  or  shall  borrow  or  take  up  any 
money  whatsoever  on  account  of  said  partnership,  or  compound  any  debt 
or  debts  which  shall  be  due  to  the  said  partnership  without  the  consent 
in  writing  of  the  others,  then  and  in  such  case  the  partner  so  lending  or 
delivering  upon  credit,  *  *  shall  make  good  unto  the  said  partnership 
the  whole  of  the  money  so  borrowed,  and  the  partner  so  compounding 
debts  shall  make  good  unto  the  said  partnership  the  whole  of  such  moneys 
and  debts  as  he  or  any  other  person  by  his  order  or  authority  shall  give 
any  receipt  for.    *  * 

"  Seventeenth — That  books  of  account  shall  be  kept  by  the  said  part 
ners,  and  proper  entries  made  therein  of  all  the  moneys,  goods,  effects, 
debts,  sales,  purchases,  receipts,  payments  and  all  other  transactions  of 
the  said  partnership ;  and  that  the  said  books  of  account,  together  with 
all  bonds,  notes,  bills,  assurances,  letters  and  other  writings  belonging  to 
the  said  partnership,  shall  be  kept  at  the  brewery  known  as  O'Keefe  & 
Company's  Brewery  aforesaid,  or  in  such  other  place  where  the  business 
of  the  partnership  shall  be  carried  on,  and  each  of  the  said  partners  shall 
have  free  access  at  all  reasonable  times  to  examine  and  copy  out  the 
same.    *  * 
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''Twenty-seventh — In  the  event  of  the  said  firm  hereby  formed  being- 
dissolved  before  the  expiry  of  the  said  period  of  three  years  by  the  death 
of  either  of  the  said  partners,  or  by  the  retirement  of  any  partner  from 
the  said  firm  under  article  No.  2,  or  by  any  partner  being  compelled  to 
leave  the  firm  under  article  No.  3,  then  if  the  said  partner  so  dying,  retir- 
ing, or  being  compelled  to  leave  the  said  firm  be  the  said  Eugene  O'Keefe, 
the  said  Widmer  Hawke  and  Joseph  Hooper  Mead,  may,  if  they  so  desire 
it.  carry  on  the  said  business,  and  if  they  elect  so  to  do,  be  entitled 
equally  to  the  profits,  and  liable  equally  for  the  losses  of  the  said  firm  ; 
but  if  the  partner  so  dying,  retiring  from  or  being  compelled  to  leave  the 
firm,  be  either  the  said  Widmer  Hawke  or  the  said  Joseph  Hooper  Mead, 
then  it  is  hereby  agreed  that  the  said  partnership  shall  be  continued  until 
the  expiry  of  the  said  term  of  three  years.  If  it  shall  be  the  said  Widmer 
Hawke  that  has  so  died  or  retired  from  or  been  compelled  to  leave  the 
firm,  then  the  said  Joseph  Hooper  Mead  shall  have  the  option  of  buying 
the  interest  of  the  said  Widmer  Hawke  in  the  capital  stock  and  assets  of 
the  said  firm,  and  on  his  so  doing,  and  the  said  partnership  being  contin- 
ued until  the  expiry  of  the  period  for  which  the  partnership  is  formed, 
he  shall  be  entitled  until  the  expiry  of  the  said  term  to  one-half  of  the 
profits,  and  shall  be  liable  for  one-half  of  the  losses  of  the  said  firm  ; 
and  if  it  shall  be  the  said  Joseph  Hooper  Mead  that  has  so  died,  retired 
from  or  being  [been]  compelled  to  leave  the  firm,  then  the  said  Widmer 
Hawke  shall  have  the  option  of  buying  the  interest  of  the  said  Joseph 
Hooper  Mead  in  the  capital  stock  and  assets  of  the  said  firm,  and  on  his 
so  doing,  and  the  said  partnership  being  continued  until  the  expiry  of 
the  period  for  which  this  partnership  is  formed,  he  shall  be  entitled  until 
the  expiry  of  the  said  term  to  one  half  of  the  profits  and  shall  be  liable 
for  one -half  of  the  losses  of  the  said  firm.    *  * 

"  Twenty-nine— In  tie  event  of  either  of  them,  the  said  Widmer  Hawke 
or  Joseph  Hooper  Mead,  retiring  from  the  said  firm  hereby  formed  under 
article  No.  2,  or  being  compelled  to  leave  the  said  firm  under  article 
No.  3,  the  parties  so  retiring  from  or  being  compelled  to  leave  the  said 
firm,  shall  not  be  entitled  to  receive  and  shall  not  receive  from  the  other 
of  them,  or  from  any  new  firm  which  may  be  formed  to  carry  on  the 
said  business,  any  sum  of  money  whatever  for  or  in  respect  of  his  good- 
will in  the  said  business." 

The  defendants  further  alleged  that  on  or  about  the  12th. 
of  September,  1883,  the  said  Joseph  Hooper  Mead  became 
desirous  to  determine  and  dissolve  the  said  partnership, 
and  the  defendants  waived  and  dispensed  with  three 
months'  or  any  notice  in  writing  to  them,  and  agreed  that 
the  said  partnership  should  cease  and  determine  in  the 
same  manner  as  if  such  notice  were  given  by  the  said 
Joseph  Hooper  Mead,  and  thereupon  the  said  partnership 
did  cease  and  determine. 

The  defendants  further  alleged  that  on  or  about  the  said. 
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12th  of  September,  1883,  the  defendants  discovered,  as 
the  fact  was,  that  the  said  Joseph  Hooper  Mead  had,  for  a 
long  time  previous  thereto,  been,  fraudulently  and  without 
the  knowledge  or  consent  of  the^  defendants,  using  the 
moneys  of  the  said  firm  for  his  own  private  purposes,  and 
had  been  lending  the  same  to  his  friends  and  relatives, 
suppressing  all  such  transactions  and  not  making  any  pro- 
per record  or  proper  entries  of  the  [same  in  the  books  of 
the  said  partnership,  and  that  he  was  otherwise  grossly 
violating  the  terms  of  the  articles  "of  partnership,  and  the 
defendants  thereupon  proceeded  to  notify  the  said  Joseph 
Hooper  Mead  that  he  must  forthwith  leave  the  said  firm, 
and  they  were  about  to  take  proceedings  to  expel  him 
under  the  provisions  of  the  'said  articles  ;  and  the  said 
Joseph  Hooper  Mead  and  the  plaintiff,  who  was  then 
present  and  took  part  in  the  [arrangements  entered  into, 
accepted  the  said  notification  as^sufficient  to  dissolve  and 
determine  the  said  partnership  .from  "the  said  date,  and 
waived  the  necessity  on  the  part  of _the  defendants  to  fol- 
low strictly  the  provisions  of  the~said  articles  in  regard  to 
expulsion,  and  the  said  partnership'was  in  fact  dissolved 
and  determined  by  the  expulsion  therefrom  of  the  said 
Joseph  Hooper  Mead,  and  by  his  misconduct  the  said 
Joseph  Hooper  Mead  disentitled  himself  to  any  claim  in 
respect  of  good-will ;  and  that  upon~the  said  dissolution 
the  said  Joseph  Hooper  Mead  agreed  that  the  defendants 
should  have  any  good-will  in  the  said  business  which  he 
•could  have  or  claim;  and  the  defendants  further  alleged 
that  having  regard  to  the  events  which  had  happened, 
neither  the  said  Joseph  Hooper  Mead^nor  the  said  plaintiff 
was  entitled  to  receive  any  sum  of  money  whatever  for  or 
in  respect  of  the  alleged  good-will  of  the  said  Joseph 
Hooper  Mead  in  the  said  business. 

It  further  appeared  that  the  plaintiff  having  joined  issue 
with  the  defendants,  the  action^  came  on  for  trial  before 
Cameron,  C.  J.,  on  the  11th  of  November,  1886,  when  he 
■dismissed  the  same  with  costs,  holding  that  Joseph  Hooper 
Mead  was  in  effect  expelled  from  the  said  firm  under  sec- 


XV.] 


MEAD  V.  o'KEEFE. 


109 


tion  three  of  the  articles  of  partnership,  and  that  under 
section  29  of  the  said  articles,  he  was  disentitled  to  any- 
thing for  good-will,  and  therefore  the  plaintiff  could  not 
succeed  in  her  action. 

From  that  judgment  the  plaintiff  appealed  to  the  Com- 
mon Pleas  Division,  which  Court,  [Cameron,  C.  J.,  dissent- 
ing,] on  the  12th  of  March,  1887,  ordered  the  proceedings 
in  the  action  to  be  amended  by  adding  thereto  the  name  of 
Joseph  H.  Mead  as  a  party  plaintiff,  and  that  upon  such 
amendment  being  made,  the  judgment  for  the  defendants 
should  be  set  aside  and  a  judgment  should  be  entered  for 
the  plaintiffs  for  $12,500  and  costs  of  suit. 

In  the  negociations  for  the  admission  of  Mead  into  the 
partnership,  it  was  agreed  that  the  capital  stock  thereof 
should  be  the  sum  of  $53,397.11,  of  which  the  sum  of 
$25,253.61  should  belong  to  the  defendant  O'Keefe ;  the 
sum  of  $14,071.80  to  the  defendant  Hawke,  and  the  sum' 
of  $14,071.80  to  Mead  ;  that  the  defendants  O'Keefe  and 
Hawke  should  pay  up  their  respective  shares  of  capital  by 
brin^'ino;  in  the  business  and  assets  of  the  old  firm  of 
O'Keefe  &  Co.,  and  that  Mead  should  pay  his  share  of  cap- 
ital in  cash  ;  and  which  he  did  pay  up  in  full. 

From  the  judgment  pronounced  by  the  Common  Pleas 
Division,  the  defendants  appealed,  and  the  appeal  came  on 
to  be  heard  before  this  Court  on  the  third  and  fourth  days 
of  April,  1888.* 

Robinson,  Q.  C,  and  Moss,  Q.  C,  for  the  appellants.  By 
the  terms  of  the  articles  of  partnership  between  Mead  and 
the  defendants,  O'Keefe  received  from  his  co-partners  the 
sum  of  $25,000,  in  consideration  of  certain  acts  to  be  per- 
formed by  him,  which  were  fully  set  out  in  the  20th  clause 
of  the  articles  of  co-partnership.  As  expressly  .stipulated 
for  by  the  third  and  twenty-ninth  clauses  of  the  articles^ 
any  partner  being  compelled  to  leave  the  firm,  was  not  to 
be  entitled  to  any  compensation  in  respect  of  good-will. 
The  evidence  clearly  shews  that  Mead  so  misconducted 

*  Present.—  Hagarty,  C.  J.  O.,  Burton,  Patterson,  and  O.sler,  J.  A. 
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himself  as  a  partner  as  to  justify  his  expulsion  under  the 
third  clause,  and  the  appellants  have  a  right  to  insist  that 
his  expulsion  was  under  that  clause.  In  order  to  give 
effect  to  the  provisions  of  that  clause,  it' was  not  requisite 
that  notice  of  expulsion  should  be  in  writing ;  it  was 
•sufficient  if  the  parties  understood  the  effect  of  the  notice, 
and  acted  upon  it  as  if  in  writing ;  and  as  if  the  partner 
leaving  was  compelled  to  retire  under  the  provisions  of 
that  clause.  O'Keefe  swears  that  he  distinctly  told  Mead 
that  he  could  not  be  allowed  to  continue  a  member  of  the 
firm,  and  Mead  accepted  such  verbal  notice,  acted  upon  it 
and  waived  a  notice  in  writing  or  right  to  remain  in  the 
firm.  The  facts  proved  in  evidence  clearly  shew  that  the 
dissolution  was  not  by  consent,  and  that  the  notice  signed 
by  the  parties  for  publication  in  the  newspapers,  was  ex- 
pressed in  the  terms  in  which  it  is  simply  out  of  consider- 
ation for  Mead,  and  in  order  to  avoid  public  inquiry  with 

regard  to  the  causes  of  dissolution  ;  and  after  that  dissolu- 
te ' 

tion  Mead  ceased  to  have  any  interest  in  or  right  whatever 
to  any  claim  for  good-will  in  the  business.  The  trial 
Judge,  Cameron,  C.  J.,  found  as  a  fact  that  the  expulsion 
was  under  clause  three,  and  his  finding  in  that  respect 
ought  not  to  have  been  disturbed  by  the  Divisional  Court. 
Under  any  circumstances  the  appellants  contended  that 
the  sum  awarded  to  the  plaintiff  in  the  Court  below,  wTns 
greatly  in  excess  of  what  the  business  was  worth. 

J.  Maclennan,  Q.  C,  and  Worrell,  for  respondents,  con- 
tended that  the  judgment  of  the  Common  Pleas  Division 
was  correct,  and  ought  to  be  sustained.  The  good-will  of 
the  business  previously  carried  on  by  O'Keefe  and  George 
M.  Hawke,  (the  father  of  the  defendant)  was  assigned  by 
O'Keefe  to  Mead  and  the  defendant  Hawke ;  and  also  the 
good-will  of  the  business  to  be  carried  on  by  the  new 
partnership  ;  and  by  the  articles  of  partnership,  the  good- 
will is  treated  as  a  valuable  property  belonging  to  Mend 
and  Hawke,  to  be  paid  and  accounted  for  upon  the  death 
of  either  of  those  parties  to  their  respective  representa- 
tives, and  it  was  only  in  case  of  a  voluntary  leaving  the 
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partnership  under  clause  two,  or  a  forced  retirement  under 
clause  three,  that  the  value  of  the  good-will  was  not  to 
be  allowed.  The  twenty-ninth  clause  may  be  looked  upon 
as  penal  in  its  provisions,  and  must,  therefore,  be  treated 
strictissimi  juris,  both  as  to  the  mode  of  exercise  and  the 
events  which  justify  its  being  made  use  of.  The  dissolution 
in  this  case  was  avowedly  by  mutual  consent  and  not  un- 
der clause  three.  Under  that  clause,  expulsion  could  only 
be  exercised  by  giving  a  written  notice  to  the  partner  to 
be  expelled  in  the  manner  and  within  the  time  therein 
provided,  and  the  evidence  shews  that  no  such  notice  was 
given,  and  there  was  no  waiver  by  Mead  of  such  notice, 
nor  any  agreement  made  by  him  that  the  power  of  for- 
feiture might  be  exercised  without  it.  Indeed,  it  may 
reasonably  be  inferred  that  O'Keefe,  the  principal  partner 
and  avowed  friend  of  Mead  and  his  mother,  who  was  at 
the  time  a  guest  in  his  house,  may  have  determined  upon  a 
milder  course  of  action  than  that  of  stripping  her  of  a 
great  portion  of  the  moneys  left  by  her  husband.  Mead 
was  young  and  unaccustomed  to  business,  and  may,  no 
doubt,  have  felt  that  his  applying  to  his  own  use,  without 
the  sanction  ^of  his  partners,  of  the  comparatively  small 
sum  used  by  him,  was  not  a  very  grievous  offence,  as  he 
then  had  an  interest  in  the  business  to  an  extent  exceeding 
$27,000.  However  this  may  be,  certain  it  is  that  the 
defendants,  the  other  partners,  did  not  profess  or  assume  to 
act  under  the  provisions  of  that  clause  until  some  time 
after  the  dissolution  had  actually  taken  place,  and  notice 
thereof  had  been  given  through  the  daily  papers  ;  and 
«ven  admitting  that  the  acts  of  misconduct  complained  of, 
were  such  as  to  entitle  the  defendants  to  exercise  the  power 
of  forfeiture,  it  was  optional  with  them  to  do  so,  and  the 
evidence  shewed  that  instead  of  exercising  such  power, 
they,  to  ensure  a  more  speedy  termination  of  the  firm, 
agreed  with  Mead  for  a  dissolution  by  mutual  consent. 
Counsel  also  contended  that  as  the  agreement  was  reduced 
to  writing,  the  defendants  could  not  be  heard  to  say  that 
the  dissolution  was  otherwise  thanxby  mutual  consent ;  and 
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under  the  circumstances  parol  evidence  would  not  be  re- 
ceived to  contradict,  alter  or  vary  the  writing.  On  the 
dissolution,  Mead  would  have  been  entitled  to  have  the 
affairs  of  the  partnership  wound  up  in/the  ordinary  way, 
by  a  sale  of  the  assets,  and  in  that  case  he  and  Hawke 
would  have  been  entitled  to  the  exclusion  of  O'Keefe  to 
the  value  of  the  good-will,  but  by  the  terms  of  the  disso- 
lution, the  business  and  property  and  good-will  were  all 
given  up  by  Mead  to  his  partners.  In  fact  the  effect  of 
the  dissolution  was  a  sale  by  Mead  to  his  partners  of  all 
his  interest,  including  his  interest  in  the  good-will.  Good 
will  is  an  asset  in  a  commercial  business,  and  partners  are 
ordinarily  entitled  to  have  the  business  sold  as  a  going 
concern  for  the  purpose  of  realising  it.  No  misconduct  of 
Mead's  could  render  such  a  dissolution  a  ground  for  depri- 
ving him  of  any  part  of  his  share  in  the  assets.  Miscon- 
duct alone  can  work  no  forfeiture. 

In  addition  to  the  cases  referred  to  in  the  judgments, 
Bluch  v.  Capstick,  12  Ch.  D.  863  ;  Wilson  v.  Johnstone,  L. 
R  1G  Eq.  606;  Paivsey  v.  Armstrong,  18  Ch.  D.  698; 
Doupe  v.  Stewart,  13  Gr.  637 ;  Mellersh  v.  Keen,  27  Beav. 
236  ;  Lee  v.  Page,  7  Jur.  N.  S.  768  ;  Smith  v.  Crooks,  3  Gr. 
321,  were  cited. 

April  9th,  1888.  Hagarty,  C.  J.  0.— It  is  clear,  I  think, 
that  Mead  had  so  misconducted  himself  in  violation  of  the 
articles  that  his  co- partners  were  in  a  position  to  compel 
his  retirement.  This  could  have  been  effected  by  their 
simply  serving  him  with  a  written  notice  "  declaring  the 
partnership  to  be  dissolved  and  determined,"  and  from  the 
giving  thereof  the  partnership  would  absolutely  cease  and 
determine. 

Immediately  on  discovering  the  misconduct  they  inform 
Mead  that  in  consequence  thereof  they  insist  on  his  retiring. 
He  objects  at  first,  but  ultimately  yields,  and  the  notice  of 
dissolution  is  drawn  up  and  signed  by  the  three. 

Now  Mead  could  not  be  considered  in  any  way  placed 
in  a  worse  position  by  the  absence  of  this  written  notice. 
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It  could  have  been  drawn  and  served  in  ten  minutes  and, 
ipso  facto,  the  partnership  was  dissolved. 

I  hardly  see  how  beyond  the  avoidance  on  his  part  of 
the  unpleasantness  of  a  forced  dissolution  by  notice  it  in 
any  way  was  to  his  prejudice.  I  think  it  impossible  on 
the  evidence  not  to  assume  that  he,  fully  aware  of  his  lia- 
bility to  expulsion,  agreed  to  a  dissolution  by  apparent 
oeneral  consent. 

o 

Mead  was  also  entitled  to  leave  the  firm  by  3  months' 
notice  under  sec.  2.  He  must  be  taken  to  understand  the 
terms  of  association  and  one  of  these  (29)  was  that  if  he 
retired  by  notice  on  his  own  part  under  sec.  2,  or  was  com- 
pelled to  leave  under  sec.  3,  in  either  case  he  could  get 
nothing  for  good-will. 

He  was  unquestionably  compelled  to  leave  under  the 
provisions  of  sec.  3.  But  it  is  insisted  that  because  the 
formality  of  a  notice,  instant  in  its  effect  and  operation, 
was  omitted,  and  he  signed  a  consent  to  leave  at  once  on 
pressure  of  the  misconduct  which  placed  him  in  his  copart- 
ners' power,  that  the  effect  is  different. 

I  feel  the  greatest  possible  hesitation  in  acceding  to  the 
view  that  the  omission  to  give  the  notice — under  the  cir- 
cumstances a  most  useless  formality — enables  him  to  claim 
what  it  is  his  special  bargain  that  he  should  not  claim  in 
the  event  of  misconduct  under  which  he  could  be  at  once 
forced  to  retire. 

I  have  been  much  struck  by  the  vigorous  reasoning  of 
the  late  Sir  M.  Cameron  on  this  part  of  the. case,  and  I  feel 
as  he  did,  that  substance  ought  if  possible  to  prevail  over 
form  in  such  a  case  as  this,  where  the  omission  of  the 
form  did  not  in  the  remotest  degree  affect  or  prejudice  the 
party-  complaining. 

I  do  not  base  my  judgment  wholly  on  this  view. 

I  wish  to  consider  it  as  a  dissolution  by  consent; 
although  it  is  not  easy  to  view  it  except  in  the  light  of  the 
proved  cause  of  its  occurrence. 

The  partners  have  submitted  to  a  decree  directing  a  full 
account  of  what  may  be  coming  tcrMead  as  his  share  in  the 
assets,  but  it  excepts  any  claim  for  good-will. 
15 — VOL.  XV  A.R. 
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The  claim  therefor  is  the  sole  subject  of  this  suit. 

I  think  it  is  to  be  taken  that  a  clause  in  the  articles,  that  if 
-a  partner  die,  the  survivor  shall  have  the  option  of  taking 
the  stock  and  other  property  belonging  'to  the  business,  in- 
cludes the  good- will  which  is  to  be  paid  for. 

This  is  declared  by  the  Lord  Chancellor  agreeing  with 
the  Master  of  the  Rolls,  in  Hall  v.  Barrows  4  De  G.  J.  & 
Sm.  152,  in  which  it  is  also  declared  that  "  the  good- 
will of  the  business  ought  also  to  be  valued,  but  that  the 
same  is  to  be  valued  on  the  footing  of  the  surviving  part- 
ner being  at  liberty  to  set  up  and  carry  on  the  same  business 
as  that  of  the  partnership  ; "  and  with  this  declared,  it  was 
ordered  to  be  referred.  See  the  cases  cited,  Lindley,  5  ed> 
447,  and  cases  to  the  contrary.  In  Reynolds  v.  Bullock 9 
39  L.  T.  N.  S.,  443,  Hall,  V.  C,  follows  Hall  v.  Barrows. 
He  says  : 

"  The  good-will  at  the  end  of  the  term  is  a  different  thing 
from  what  it  was  before." 

In  Austin  v.  Boys,  2  L)eG.  &  J.,  629,  under  a  clause 
that  when  a  partner  retired  the  other  remaining  should 
pa}7  him  for  his  interest  and  good- will  in  the  business  the 
fair  marketable  value,  he  not  to  practice  within  a  named 
distance,  the  Lord  Chancellor  held  that  the  term  "  good- 
will" associated  with  the  words  share  and  interest  must  be 
confined  within  the  limits  of  the  partnership,  and  that  the 
plaintiff  was  not  entitled  to  any  supposed  value  of  his 
share  beyond  it. 

It  also  seems  admitted  to  be  a  most  important  element 
in  the  valuation  of  a  good-will,  that  the  remaining  or  sur- 
viving partner  cannot  be  prevented  from  continuing  the 
business  except  by  special  contract.  This  is  clearly  stated 
by  Lord  Eldon,  in  Cook  v.  Collinridge,  in  1825.  and  will 
be  found  reported  at  the  end  of  the  case  of  Smith  v 
Ever itt,  27  Beav.  456,  the  Master  of  the  Rolls  having  sent 
for  the  record  of  the  case. 

The  case  here  is  treated  by  the  parties  on  the  footing  that 
Mead  is  entitled  to  his  share  of  the  assets  and  stock,  etc., 
and  therefore  it  is  argued  that  his  interest  in  the  good-will 


XV.]  MEAD  V.  O'KEEFE,  115 

is  to  be  valued  unless  controlled  by  something  in  the 
Articles. 

They  are  exceedingly  voluminous.  Possibly,  if  there 
had  been  more  economy  of  words,  there  would  have  been 
less  ambiguity. 

The  good-will  of  O'Keefe  had  been  formally  bought  and 
paid  for  by  Hawke  and  Mead  on  the  formation  at  $25,000, 
each  paying  half.  He  thus  then  ceased  to  have  any  further 
property  in  the  good-will,  and  could  not  after  the  expiration 
of  the  term,  continue  or  set  up  the  brewing  business  in  his 
own  name  or  on  his  own  account. 

Then  it  is  provided  that  if  either  of  the  three  die  during 
the  term,  the  representative  of  the  deceased  shall  be  paid 
his  share  of  interest  in  the  stock,  etc.,  and  profits  ;  but  in 
no  case  should  O'Keefe's  representative  get  anything  in 
respect  of  his  good- will. 

This  would  rather  favor  the  idea  that  either  of  the  others 
would  be  entitled  thereto. 

Clause  26. — If  either  Hawke  or  Mead  die  during  the 
term,  his  representative  should  in  addition  be  entitled  to 
receive  from  the  survivor  of  the  two  $12,500,  which  shall 
be  taken  to  be  in  full  for  the  good-will  in  the  business 
which  the  partner  so  dying  had  bought  from  O'Keefe  ;  and 
the  same  should  be  transferred  to  and  be  the  property  of 
the  partner  making  the  payment. 

The  Chancellor  makes  this  suggestive  remark : 

"  The  good-will  of  the  former  partnership  and  of  the 
successors  of  that  partnership,  which  is  the  firm  now  in 
question  and  its  firm  name  of  O'Keefe  &  Co.,  was  pur- 
chased by  Mead  and  Hawke  in  equal  moieties,  and  from 
the  time  of  that  purchase  it  ceased  to  be  a  partnership 
asset  and  was  not  such  an  asset  at  the  dissolution." 

He  afterwards  asks  :  "  Is  then  his  share  of  the  good- 
will of  any  appreciable  value  in  the  existing  circumstances  ? 
A  very  considerable  value  is  put  upon  it  by  the  terms  of 
the  partnership  articles,  but  the  present  case  (if  there  is  a 
voluntaiy  dissolution)  is  not  within  any  of  the  provisions 
and  its  value  would  have  to  bi  arrived  at  upon  other  data  " 

I  must  confess  that  1  very  fully" share  the  doubts  here 
expressed  and  do  not  clearly  see  their  solution, 
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If  any  value  is  to  be  awarded  to  Mead  for  good- will  I 
must  express  my  dissent  from  the  manner  in  which,  in  the 
Court  below,  the  amount  is  arrived  at. 

The  Court  after  quoting  the  clause  as  to  the  survivor  in 
the  case  of  the  death  of  Hawke  or  Mead  paying  back  the 
$12,500  originally  paid  adds: 

"  This  is  cogent  evidence  that  for  the  purpose  of  the 
business  the  good-will  was  to  be  taken  as  having  a  fixed 
and  not  a  fluctuating  value,  and  unless  evidence  could  be 
adduced  that  it  was  really  worth  less  by  reason  of  the  business 
having  been  injured,  either .  by  the  conduct  of  Mead  or 
otherwise,  1  do  not  see  why  the  value  placed  upon  it  by 
O'Keefe  when  the  deed  was  signed  in  April,  1882,  should 
not  govern  at  the  time  of  the  dissolution  in  September, 
1883.  In  my  opinion,  therefore,  the  plaintiff's  motion  must 
be  made  absolute  to  enter  judgment  for  the  plaintiff  for 
$12,500,  and  costs  of  suit." 

This  judgment  is  against  both  O'Keefe  and  Hawke. 

With  much  respect  I  am  compelled  to  say  that  I  cannot 
understand  this. 

The  provision  as  to  payment  back  of  the  $12,500  as  be- 
tween Hawke  and  Mead  was  a  very  natural  proceeding. 

It  was  to  begin  on  the  death  of  one  of  them,  an  unlikely 
event  as  to  one  of  two  young  men  dying  during  a  three 
years'  term  and  would  be  peculiarly  hard  on  the  family  of 
either,  and  it  was  a  risk  which  either  would  not  fear  to 
undertake,  especially  as  a  small  premium  of  insurance  by 
each  on  the  life  of  the  other  for  that  short  term  could  have 
been  readily  effected. 

I  think  the  provision  forms  no  guide  whatever  in  any 
other  event  than  that  expressed,  viz.,  death. 

The  money  was  paid  for  O'Keefe's  good- will  in  consid- 
eration of  his  name  and  mercantile  repute  and  of  his  con- 
tract to  instruct  the  new  partners  in  the  business  which  it 
appears  he  did  as  contracted  for.  This  money  became  his 
individual  property,  and  as  the  learned  Chancellor  remarks, 
"  from  the  time  of  the  purchase  it  ceased  to  be  a  partner- 
ship asset  and  was  not  such  an  asset  on  the  dissolution." 

I  feel  an  insuperable  difficulty  in  agreeing  that,  notwith- 
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standing  this  objection,  the  sum  thus  paid  to  O'Keefe  Is 
recoverable  back  by  Mead. 

We  have  no  evidence  whatever  of  the  terms  of  dissolu- 
tion bey  end  the  contents  of  the  notice  signed  by  the  throe. 

The  co-partnership  is  dissolved  by  mutual  consent. 
O'Keefe  and  Hawke  will  continue  the  business,  may  col- 
lect all  debts  and  will  meet  all  engagements. 

In  a  large  number  of  cases  such  a  provision  would  be 
very  ample  consideration  for  a  retiring  partner  to  abandon 
all  further  interest  in  the  firm. 

It  is  conceded  apparently  that  there  is  no  special  direc- 
tion in  the  articles  to  meet  this  dissolution. 

There  is  the  implied  agreement  with  Mead  to  assume 
the  burden  of  all  existing  liabilities ;  we  have  nothing  t<> 
<?uide  us  further. 

The  defendants  raise  no  question  as  to  Mead's  rights 
-except  as  to  his  claim  for  good-will. 

It  is  clear  from  the  notice  signed  by  the  three,  that 
O'Keefe  and  Hawke  are  to  continue  the  business,  and  it 
matters  little  whether  Mead  had  or  had  not  any  right  to 
set  up  as  a  brewer  on  his  own  account  next  door  if  he 
pleased  to  the  old  premises. 

The  highest  point  at  which  his  alleged  claim  for  good- 
will could  be  placed  would  be  during  the  remainder  of  the 
term,  or  of  an  extended  term  of  three  }'ears,  if  such  exten- 
sion could  under  the  articles  be  formed. 

I  find  considerable  difficulty  as  to  this  extension  .under 
clause  20,  as  to  its  optional  character. 

It  was  argued  that  the  effect  of  this  dissolution  was  a 
transfer  or  sale  to  the  defendants  of  all  Mead's  interest  in 
the  firm. 

If  this  be  so,  it  may  well  be  doubted  whether  the  law 
would  infer  any  contract  for  the  retiring  partner  being 
paid  for  good-will  in  a  business  which  he  agrees  is  to  be 
carried  on  by  the  remaining  partners,  looking  at  good-will 
.as  an  incident  to  a  continuing  business. 

Nor  would  it  be  easy  to  imply  an  agreement  on  O'Keefe's 
part  to  pay  back  the  sum  paid  to  him  personally  by  Mead. 
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In  Tudor 's  Mercantile  Leading  Cases,  553  (1884),  it  is 
said  : 

"  When  the  dissolution  takes  place  by  the  retirement 
of  a  partner  who  does  not  contract  to 'carry  on  the  same 
business,  the  continuing  partners  will  have  the  benefit  of 
the  good-will,  and  cannot  in  the  absence  of  contract  be 
compelled  to  pay  for  it  where  the  articles  o.  partnership, 
although  they  regulate  the  mode  in  which  the  partnership 
property  is  to  be  valued  to  the  surviving  or  remaining 
partner,  do  not  specify  that  any  compensation  is  to  be- 
made  for  the  good-will,  the  retiring  partner  will  not  be 
allowed  anything  for  his  .share  of  it."  Hall  v.  Hall  20 
Beav.  139  is  the  only  case  cited  for  this. 

In  the  edition  of  Lindley  just  published  (5  ed.,  1888),  p. 
444,  it  is  thus  stated  : 

"  Again,  when  the  partner  retires  not  only  from  the  firm, 
but  from  the  business  carried  on  by  it,  the  continuing  partner 
will  acquire  the  benefit  arising  out  of  the  good- will  for 
nothing,  unless  it  has  been  agreed  that  they  shall  pay  for 
it,  for  they  retain  possession  of  the  old  place  of  business, 
and  they  continue  to  carry  on  that  business  under  the  old 
name.  This,  in  fact,  secures  the  good-will  to  them,  and 
they  cannot  be  compelled  to  pay  separately  for  it  unless 
some  agreement  to  that  effect  has  been  entered  into." 

A  like  passage  is  also  in  the  earlier  editions.  No  case 
is  there  cited.  But  in  this  last  edition,  besides  the  "  see 
infra  "  of  the  previous  editions,  a  passage  is  cited  from 
Steuart  v.  Gladstone,  10  Ch.  D.,  626,  and  "  compare 
Wade  v.  Jenkins,  2  GifL  509." 

Again  at  page  447  it  is  said  : 

"  When  an  agreement  is  entered  into  to  the  effect  that 
a  retiring  partner  shall  be  entitled  to  be  paid  for  interest 
in  the  good-will  of  the  firm,  it  is  material  to  determine 
whether  the  firm  is  to  be  regarded  as  of  definite  or  of  in- 
definite duration,  for  upon  this  will  depend  the  amount  to 
be  paid  to  the  retiring  partner."  Citing  Austin  v.  Boys, 
2  De  G.  and  J.,  626. 

If  the  law  as  laid  down  in  Lindley,  be  sound,  I  cannot 
see  why  it  must  not  apply  to  this  case. 
Here  Mead  clearly  "  retires  not  only  from  the  firm,"  but 
"  from  the  business  carried  on  by  it,"  in  the  words  cited. 
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He  consents  to  others  carrying  that  business  on,  so  from 
that  time  he  certainly  retires  from  all  further  connection. 

It  is  hard  to  see  how,  without  some  stipulation  to  that 
effect,  anything  coming  under  the  head  of  "good-will "  can 
be  claimed  by  him  out  of  it. 

Everything  in  any  way  coming  under  such  a  general 
description,  goes  with  the  parties  carrying  on  the  old 
business  in  the  old  place. 

There  is  a  valuable  note  in  Wood's  edition  of  Collyer, 
Vol.  1,  p.  238,  a  summary  of  cases,  and  a  citation  of  what 
I  have  quoted  from  Lindley.  It  is  pointed  out  how  in 
some  cases  that  good- will  of  a  business  can  have  little,  if 
any,  marketable  value  where  a  purchaser  cannot  be  secured 
against  rivalry  on  the  part  of  the  old  partners. 

The  remarks  of  the  Lords  Justices  in  Steuart  v.  Glad- 
stone may  be  referred  to  on  the  general  question,  and 
especially  on  the  meaning  of  the  valuation  or  appraise- 
ment (mentioned  in  clause  19)  of  all  the  particulars 
"  capable  of  valuation  or  appraisement."  Sir  Geo.  Jessel 
sa}^s : 

"  Practically  it  is  difficult  to  understand  what  is 
meant  by  good-will,  and  it  is  so  difficult  that  in  other 
cases  Judges  have  differed  as  to  what  it  means,  and  what 
is  comprised  in  it,  and  how  it  is  to  be  sold,  and  I  believe 
the  result  is  that,  without  exception,  it  is  never  sold  alone." 

It  is  clear  on  the  evidence  that  Mead  had  committed  a 
breach  of  the  articles,  so  as  to  entitle  his  co-partners  to 
force  his  retirement  under  clause  3. 

They  omitted  to  serve  him  with  a  written  notice,  which 
would  have  at  once  determined  his  position.  He  would  be 
held  to  be  "  considered  as  quitting  the  business  for  the 
benefit  of  the  other  partners ;"  and  by  sec.  29,  if  he  retired 
under  Article  2,  allowing  him  so  to  do  on  a  three  months' 
notice,  or  if  compelled  to  leave  under  clause  3,  he  is 
debarred  from  claiming  from  his  co-partners,  or  from  any 
new  firm  formed  to  carry  on  the  business,  any  sum  what- 
ever in  respect  of  his  good- will  in  the  business. 

The  draftsman  probably  inserted  this  provision  on  the 
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strong  advice  given  in  the  text  books  as  to  provision  being 
made  as  to  claims  for  good- will. 

But  in  the  case  before  us  we  have  the  apparently  volun- 
tary retirement,  with  no  special  provision  whatever  beyond 
the  dissolution,  the  carrying  on  the  business  by  the  two 
remaining  partners,  and  their  assumption  of  the  payment 
of  all  liabilities. 

I  cannot  see  how  a  different  rule  can  be  applied  to  such 
a  state  of  things,  whether  the  concern  be  prosperous  or 
the  contrary,  whether  the  retiring  partner  had  or  had  not 
originally  paid  any  premium  for  admission  into  the  firm. 

I  may  farther  refer  to  the  definition  of  good-will  in  the 
last  edition  of  Lindley,  pp.  442-3,  and  its  practical  worth- 
lessness  when  the  remaining  partners  carry  on  the  old 
business. 

There  is  much  ground  for  hesitation  in  arriving  at  any 
very  certain  opinion  in  a  case  like  this. 

But  I  come  to  the  conclusion,  that  if  the  plaintiff  be  not 
excluded  expressly  from  a  share  of  the  good- will  by  what 
has  taken  place,  that  whatever  interest  he  could  claim 
must  be  reduced  to  a  very  slight  value,  if  any,  by  the  fact 
that  the  others  are  allowed  by  him  to  carry  on  the  busi- 
ness, and  that  his  interest  in  what  is  called  "  good-will  " 
cannot  be  valued  with  reference  to  what  he  may  have 
brought  into  the  business. 

If  the  whole  business  could  be  sold  as  a  going  concern, 
we  can  understand  a  substantial  interest  in  the  connection, 
in  the  customers,  and  in  the  old  stand.  With  O'Keefe  and 
Hawke  carrying  on  the  business,  I  cannot  see  a  substantial 
interest  in  Mead.  Even  granting  that  he  could  start  in 
business  in  the  old  name,  near  to  the  old  locality  or  else- 
where, I  can  see  but  little  substantial  value  to  him  in  the 
if  good-will." 

If  the  rest  of  the  Court  directed  a  reference  with  this 
declared  qualification,  I  would  nob  be  disposed  to  object. 

Burton,  J.  A. — We  are  not,  I  think,  concerned  to  inquire 
whether  the  alleged  acts  of  misconduct  by  Mead  were  of  a 


XV.] 


MEAD  V.  O'KEEFE. 


121 


character  to  entitle  the  other  partners  to  exercise  the  power" 
of  expulsion  under  clause  3  of  the  articles  of  co-partner- 
ship. They  appear  to  have  consulted  their  solicitor  as  to 
their  rights  in  that  respect,  but  we  have  no  evidence  that 
they  were  advised  that  they  could  do  so,  or  that  they  inti- 
mated to  Mead  that  the}7  intended  to  exercise  the  power. 
Such  little  evidence  as  there  is  is  opposed  to  it,  as  the 
notice  signed  some  days  after  the  actual  dissolution  does 
not  purport  to  be  given  in  consequence  of  any  breach  or 
non-observance  of  any  of  the  stipulations  contained  in  the 
14th,  15th,  16th,  or  17th  clauses  of  the  articles  of  co-partner- 
ship. 

The  question,  therefore,  has  to  be  treated  as  one  arising 
under  a  dissolution  of  the  partnership  by  mutual  consent. 

Now  it  is  not  disputed  that  in  such  a  case  every  partner 
has  a  right,  in  the  absence  of  any  agreement  to  the  con- 
trary, to  have  the  good-will  of  the  business  sold  for  the 
common  benefit  of  all  the  partners.  That  was  his  right, 
as  it  was  the  right  of  each  of  the  others  to  have  all  the  as- 
sets as  well  as  the  good- will  sold. 

Instead  of  doing  this,  the  other  parties  formed  a  new 
partnership,  and  agreed  to  purchase  from  Mead  his  interest 
in  the  business  as  a  going  concern  and  in  the  partnership 
assets.  Why  should  this  not  include  the  good-will  ?  It 
would  have  been  so  if  the  business  had  been  put  up  and 
sold  to  strangers.  What  good  reason  exists  for  treating 
these  parties  other  than  strangers  for  this  purpose  ? 

By  the  purchase  they  acquired  the  right,  I  take  'it,  to 
represent  themselves  as  alone  entitled  to  continue  the  busi- 
ness of  the  old  firm,  and  alone  to  use  the  name  of  the  old 
firm  ;  at  least  the  weight  of  authority  appears  to  support 
that  view,  in  addition  to  which  O'Keefe  was  obtaining  a 
release  from  him  of  his  covenant  not  to  carry  on  business 
after  the  expiration  of  the  partnership  on  his  own  account 
for  25  years. 

It  is  true  Mead  was  not  prevented  carrying  on  a  similar 
business,  but  not  under  the  name  of  the  former  firm,  nor 
as  continuing  or  succeeding  to  the  same  business,  and  he 
16 — VOL.  XV  A.B. 
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could  be  enjoined  against  specially  or  privately  soliciting 
the  customers  of  the  former  firm. 

These  may  be  very  important  advantages  to  the  pur- 
chasers, and  a  serious  detriment  to  the  seller;  and  I  see  no- 
reason  whatever  for  assuming  that  when  Mead  sold  out 
his  interest  in  the  assets  and  business  of  the  old  firm  this 
was  not  included. 

I  think  this  is  quite  consistent  with  the  passage  to 
which  we  were  referred  in  Lord  Justice  Lindley's  work  at 
p.  886  : 

"  That  where  a  partner  retires  not  only  from  the 
firm  but  frcm  the  business  carried  or  by  it,  the  continuing 
partners  will  acquire  the  benefit  arising  out  of  the  good- 
will for  nothing,  unless  it  has  been  agreed  that  they  shall 
pay  for  it;  for  they  retain  possession  of  the  old  place  of 
business,  and  they  continue  to  carry  on  that  business  under 
the  old  name.  This,  in  fact,  secures  the  good-will  to- 
them." 

The  Lord  Justice  is,  I  think,  referring  to  a  ease  in  which 
by  the  terms  of  partnership  articles  there  is  power  of  one 
partner  to  retire  without  that  operating  to  dissolve  the 
partnership,  but  not  to  a  case  of  a  dissolution  being  effected, 
and  then  some  of  the  members  of  the  firm  purchasing  out 
the  interest  of  the  other  and  the  right  to  carry  on  the  busi- 
ness at  the  former  premises. 

In  Steuart  v.  Gladstone,  10  Ch.  D.  623,  the  question 
there  in-  dispute  turned  upon  the  construction  of  one  of 
the  articles  of  partnership.  By  the  terms  of  that  article 
the  retiring  partner  was  to  have  what  wTas  standing  to  his 
credit  in  the  books,  and  the  mode  of  taking  the  accounts 
prescribed  by  the  articles,  by  which  the  sum  standing  at 
the  credit  of  each  partner  at  the  annual  balancing  was  to 
be  determined,  were  only  accounts  for  the  purpose  of 
ascertaining  profits  and  regulating  the  drawings  of  the 
partners  ;  and  it  was  held,  as  one  might  have  expected,  that 
the  good- will  formed  no  ingredient  in  such  a  valuation  so 
as  to  allow  each  partner  to  take  year  by  year  out  of  the 
partnership  the  amount  of  his  share  of  the  increase  in  the 
value  of  the  good- will,  and  I  quite  share  the  feeling  of  the- 
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then  Master  of  the  Rolls  that  no  mercantile  man  ever 
dreamt  of  such  a  thing,  and  to  that  extent  Lord  Justice 
Fry's  judgment  was  reversed;  but  the  decision  of  the 
Court  of  Appeal  by  no  means  went  the  length  of  hold- 
ing that  the  good-will  in  a  business  like  the  present  was 
not  a  valuable  property  or  of  interfering  with  the  right  of 
a  partner  to  claim  that  on  a  sale  of  the  partnership  busi- 
ness and  assets  the  good- will  should  be  included,  and  that 
he  should  be  entitled  to  his  share  of  the  proceeds. 

In  this  case  the  good-will  belonged  to  two  only  of  the 
firm,  but  I  do  not  understand  that  that  creates  any  diffi- 
culty. If  the  sale  had  been  to  a  stranger,  some  means 
would  have  been  resorted  to  to  ascertain  how  much  was 
paid  for  the  assets  and  how  much  for  the  good- will,  but 
the  proceeds  of  the  latter  would  have  been  divisible 
between  Mead  and  Hawke.  Here  O'Keefe  and  Hawke 
become  the  purchasers  of  Mead's  interest  in  that  good-will. 

I  think  the  express  provision  in  clause  29  of  the  articles, 
which  provides  that  in  certain  contingencies  therein  re- 
ferred to  neither  Mead  nor  Hawke  shall  be  entitled  to 
receive  any  sum  whatever  for  his  good-will  in  the  business, 
strengthens  the  contention  that  in  any  other  case  they 
would  be  entitled. 

The  only  point  upon  which  I  at  any  time  entertained 
any  doubt  was  as  to  the  amount,  but  I  find  it  not  only 
impossible  to  say  that  the  Divisional  Court  was  wrong  in 
fixing  the  amount  at  that  figure,  but  I  should  find  it  very 
difficult  to  substitute  another  for  it ;  all  the  evidence  'that 
the  parties  desired  to  give  upon  that  point  was  gone  into, 
and  there  is  nothing  in  it  to  warrant  the  conclusion  that 
the  good-will  is  worth  less  now  than  it  was  when  O'Keefe 
parted  with  it,  and  I  think,  therefore  that  we  ought  to 
affirm  the  judgment  of  that  court  and  dismiss  this  appeal, 
with  costs. 

Patterson,  J.A. — Two  questions,  neither  of  which  can 
be  said  to  be  free  from  difficulty,  have  been  argued  on  this 
appeal. 
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We  have  first  to  decide  whether  the  dissolution  of  the 
partnership  came  about  in  the  way  stated  in  the  only 
written  memorandum  there  is  on  the  subject,  namely,  the 
notice  of  the  12th  of  September,  1883,  which  was  signed, 
for  the  purpose  of  publication,  by  the  three  partners,  or 
was  brought  about  in  some  other  wav — and  then  we  have 
to  consider  the  rights  of  J.  H.  Mead,  the  retiring  partner, 
in  respect  of  the  value  of  what  is  called  the  good -will. 

The  notice  is  sufficiently  plain  and  explicit  in  its  state- 
ment :  "  that  the  partnership  heretofore  existing  between 
the  undersigned,  as  brewers  and  maltsters,  under  the  style 
of  O'Keefe  &  Co.,  has  this  day  been  dissolved  by  mutual 
consent.  Messrs.  E.  O'Keefe  and  Widmer  Hawke,  who 
will  continue  the  business,  are  authorised  to  collect  all 
debts  due  to  the  late  firm  and  will  meet  all  the  engage- 
ments thereof." 

The  defendants  take  the  position  that  the  dissolution 
was  not  by  mutual  consent,  but  that  Mead  was  compelled 
to  leave  the  firm  under  the  provisions  of  the  third  aiticle 
in  the  partnership  agreement,  the  notice  being  framed  as 
it  was  in  order  to  save  his  feelings  or  his  reputation. 

The  onus  of  sustaining  this  contention  is  clearly  upon 
the  defendants,  and  after  a  full  examination  of  the  articles 
of  partnership  and  the  evidence,  with  the  assistance  of  the 
able  arguments  addressed  to  us,  I  find  no  reason  for  hold- 
ing that  the  dissolution  was  not  what  the  notice  states  it 
to  have  been,  a  dissolution  by  mutual  consent. 

Article  2  provided  for  any  one  of  the  three  partners  dis- 
solving the  partnership  by  giving  three  months'  notice  in 
writing  to  the  others ;  Article  3  enabled  any  two  of  the 
partners  to  dissolve  the  partnership  by  a  notice  in  writing 
to  the  third  if  he  was  guilty  of  any  breach  or  non- 
observance  of  the  stipulations  contained  in  the  14th,  loth, 
16th  and  17th  Articles.  In  that  case  Article  3  provided, 
differing  therein  from  Article  2,  that  the  partner  to  whom 
the  notice  was  given  should  be  considered  as  quitting  the 
business  for  the  benefit  of  the  other  partners ;  and,  by 
Article  29,  in  the  event  of  either  Hawke  or  Mead  retiring 
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under  Article  2,  or  being  compelled  to  leave  the  firm  under 
Article  3,  he  was  not  to  receive  from  the  other,  or  from 
any  new  firm  which  might  be  formed  to  carry  on  the  busi- 
ness, any  sum  of  money  whatever  in  respect  of  his  good- 
will in  the  business. 

It  is  clear  upon  the  evidence,  and  is  not  seriously  dis- 
puted, that  Mead  did  on  a  number  of  occasions  fail  in  his 
duty  to  his  partners  by  using  the  name  of  the  firm,  and 
pledging  its  credit  in  transactions  foreign  to  the  partnership 
business.  One  very  glaring  instance  was  drawing  upon  a 
special  account  for  a  considerable  sum  of  money  for  private 
purposes  of  his  own,  and  neglecting  to  inform  his  partners, 
even  when  he  knew  that  the  appearance  of  the  unexplained 
charge  in  the  bank  book  had  occasioned  disputes  and  some 
excitement.  He  had  even  obtained  back  the  cheque  from 
the  bank  and  put  it  out  of  the  way.  His  conduct  about 
the  matter  was  so  bad  as  fully  to  justify  the  severe  repre- 
hension bestowed  upon  it  by  Mr.  O'Keefe  when  the  truth 
was  at  last  discovered,  and  his  determination  that  the 
offend ing  partner  should  not  remain  in  the  firm. 

It  is  not  so  easy,  however,  to  say  that  the  offence  was 
against  any  of  the  four  articles  mentioned  in  Article  3. 

Some  of  the  irregular  cheque  transactions  might  be 
treated  as  lending  partnership  moneys,  and  that  is  forbidden 
by  Article  14,  but  only  after  notice  in  writing.  Article  17 
requires  the  partners  to  make  proper  entries  in  the  partner- 
ship books  of  all  transactions  of  the  partnership  ;  but  it  is 
not  perfectly  clear  that  these  transactions  are  of  the  kind 
there  intended.  Articles  15  and  16  do  not  touch  the  matter. 
No  one  would  think  of  arguing  that  anything  in  these  four 
articles  applied  to  the  acts  charged  against  Mr.  Mead  were 
it  not  with  the  object  of  bringing  those  acts  within  the 
scope  of  Article  3,  nor  would  any  necessit}r  for  such  an 
argument  exist,  because  the  case  is  expressly  covered  by 
the  provision  of  Article  11,  that  no  one  of  the  partners 
shall,  without  the  consent  in  writing  of  the  others,  employ 
any  of  the  moneys  or  effects  of  the  partnership,  or  engage 
the  credit  thereof,  except  upon  the  account  and  for  the 
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benefit  of  the  partnership,  and  it  is  probably  also  touched 
by  the  provisions  of  Article  9  against  overdrawing  the 
stipulated  allowances. 

I  do  not  gather  from  the  evidence  of  -Mr.  O'Keefe,  who 
was  the  principal  actor,  that  when  l.e  discovered  the  his- 
tory of  the  special  account  cheque  and  insisted  that  Mead 
should  not  remain  even  a  day  longer  his  partner,  he  had 
his  mind  directed  to  the  exact  terms  of  the  articles,  though 
the  articles  were  doubtless  looked  at ;  and  it  is  worth  no- 
ticino-  that  when,  a  week  after  the  notice  of  dissolution  was 
published,  something  suggested  the  idea  of  giving  a  writ- 
ten notice  to  Mr.  Mead,  the  notice  given  did  not  allege  an 
offence  against  Articles  14,  15,  16,  or  17,  but  apparently 
against  Article  1,1  only.    This  is  the  notice  : 

Toronto,  Sept.  18th,  1883. 

"  J.  H.  Mead,  Esq.,  Toronto  : 

"  Dear  Sir — It  having  come  to  our  notice  that  you 
have  been  misappropriating  the  moneys  of  our  firm  for 
your  own  private  purposes,  and  also  for  the  purposes  of  your 
friends,  we  hereby  give  you  notice  that  our  partnership 
with  you  is  dissolved. 

"  Yours  truly,       "  E.  O'Keefe, 

"  Wldmer  Hawke." 

I  may  read  Mr.  O'Keefe's  account  of  how  the  dissolution 
was  effected. 

Q.  Was  the  cheque  he  had  drawn  found  ?  A.  No ;  we 
never  found  them  at  all ;  he  withdrew  the  cheques  ;  I  sup- 
pose this  thing  would  never  have  been  found  out,  but  he 
gave  his  receipt  to  the  bank  for  the  cheques ;  he  had  no 
right  to  withdraw  the  cheques  at  all  ;  I  went  down  and 
saw  that  receipt  ;  I  made  some  remark  to  Mr.  Bolster  that 
Mr.  Mead  could  not  remain  in  that  firm  ;  I  came  down 
and  saw  Mr.  Sampson  here,  and  took  advice  with  him  ; 
I  saw  the  thin  ice  I  was  sliding  on  and  felt  pretty  mean 
over  my  position;  I  was  in  a  very  dangerous  position; 
a  man  to  be  guilty  of  a  thing  of  that  kind,  I  knew  he 
should  not  have  the  power  to  sign  my  name,  because  I 
thought  he  would  not  stand  at  anything.  I  sent  for  Mr. 
Hawke  and  brought  the  whole  matter  before  him,  and  de- 
cided on  the  course  we  would  take  ;  had  Mr.  Mead  brought 
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into  my  house,  and  I  confronted  him  and  said:  "  Joe,  we 
have  discovered  this  mistake— discovered  you  have  drawn 
that  cheque  and  put  that  money  in  your  pocket."  He 
said  :  "  I  did,  I  got  hard  up  and  drew  it."    '  I  said :  How 
is  this  ?  how  did  you  permit  yourself  to  do  a  thing  of  this 
kind  ?  of  course  all  confidence  between  us  is  gone  ;  a  man 
guilty  of  anything  of  this  kind  cannot  remain  in  partner- 
ship with  me.'    He  tried  all  he  could  to  get  a  day,  and 
I  determined  Mr.  Mead  would  not  remain  in  that  firm  if 
I  could  help  it.    The  upshot  was,  I  wanted  him  to  come 
down  to  Mr  Sampson's  office.     I  said  :  '  There  is  no  use, 
you  cannot  remain  in  this  firm.'     Ultimately  we  had  to 
send  for  Mr.  Sampson  to  get  up  the  documents,  and  lie 
came  and  prepared  a  paper.    I  read  the   paper  over  to 
Mr.  Mead  myself,  and  left  the  paper  with  him,  and  he 
signed  it."  • 

Most  of  this  was  repeated,  but  not  varied  in  any  mat- 
ter of  substance  in  cross-examination. 

The  money  put  in  the  business  by  J.  H.  Mead  had  been 
supplied  by  his  mother,  and  on  the  same  12th  of  September 
on  which  the  notice  of  dissolution  was  signed,  and  if  I  am 
not  mistaken,  at  the  same  time,  a  document  was  executed 
by  J.  H.  Mead  which  was  intended  to  be  an  assignment  to 
his  mother  of  all  his  interest  in  the  business. 

Mr.  O'Keefe  was  asked  some  questions  on  that  subject, 
but  I  shall  not  stop  to  read  that  part  of  his  evidence,  because 
the  matter  is  again  spoken  of  in  the  evidence  of  Mr.  Hawke, 
from  which  I  shall  make  an  extract. 

The  examination  from  which  I  have  quoted  took  place  in 
January,  1885.  Mr.  O'Keefe  was  again  examined  in  De- 
cember, 1885,  and  I  think  I  ought  to  read  part  of  what  was 
then  said  which  bears  on  the  immediate  question  of  fact ; 

"Q.  Did  that  dissolution  take  place  at  Mr.  Mead's  re- 
quest ?  A.  No.  Q.  Which  of  the  partners  desired  it  ? 
A.  Hawke  and  myself.  Q.  Did  you  give  any  notice  to 
Mead  that  you  desired  to  have  the  partnership  dissolved — 
notice  in  writing  I  mean  ?  A.  No.  Q.  Was  anything  said 
upon  that  occasion  with  regard  to  notice  in  writing  ?  A.  No. 
Q.  You  did  not  say  anything  else  ?  A.  No.  Q.  Did  Mr. 
Hawke?  A.  No.  Q.  Did  you  hear  him?  A.  No.  Q. 
Did  Mr.  Mead  ?    A.  No.    Q.  Was  there  any  discussion  as 
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to  the  necessity  of  notice  of  expulsion  in  order  to  termi- 
nate the  partnership  in  any  way  ?  A.  No.  Q.  Or  as  to  notice 
of  terminating  the  partnership  in  any  way  ?  A.  No.  Q.  Was 
Mrs.  Mead  present  during  the  signing  of  these  papers  and 
(h  awing  of  them  up  ?  A.  I  could  not  say ;  slie  was  in  the  house 
part  of  the  time  ;  as  I  said  before,  there  was  a  good  deal  of 
excitement.  Q.  Was  notice  of  dissolution  submitted  to 
her  ?  A.  I  cannot  say.  Q.  Was  she  present  when  it  w~as 
signed  ?  A.  I  could  not  say  ;  I  have  a  very  indistinct  re- 
collection of  what  occurred.  Q.  Was  anything  said  on  that 
occasion  in  reference  to  the  good- will  money  ?  A.  No,  not 
at  all ;  that  I  am  positive  of.  Q.  He  did  not  make  any 
agreement  about  it  ?  A.  Not  at  all.  Q.  Nor  you  with 
him  ?  A.  Not  at  all.  Q.  Nor  was  any  proposition  made  ? 
A.  Not  at  all.  Q.  There  wTas  no  agreement  on  his  part  that 
you  and  Hawke  were  to  retain  it  ?  A.  There  was  nothing 
said  at  all.  Q.  Was  anything  said  to  Mrs.  Mead  on  that 
day  in  regard  to  the  good-will  money?  A.  Not  a -word; 
that  I  am  clear  on. 

T  now  turn  to  the  evidence  of  Mr.  Hawke  : 

"  Q.  When  did  you  first  know  he  had  drawn  it  ?  A, 
The  day  the  partnership  was  dissolved — in  the  bank.  Mr. 
O'Keefe  sent  for  me,  I  th  nk,  in  the  bank ;  I  think  I  met 
him  at  the  Bank  of  Commerce.  Q.  They  told  you  they 
had  found  out  Mr.  Mead  had  drawn  this  cheque  ?  A.  Yes  ; 
at  least  that  it  was  evident  that  he  had  drawn  it,  because 
he  had  signed  this  receipt  for  the  cheques.  Q.  What  did 
you  say  ?  A.  I  do  not  think  I  said  anything  much.  Q. 
What  was  said  ?  A.  Mr.  O'Keefe  and  I  talked  it  over,  and 
he  said  he  did  not  see  how  we  could  continue  the  partner- 
ship any  longer  with  a  man  like  that ;  I  thoroughly  agreed 
with  him  that  wTe  could  not,  that  it  would  not  be  safe  to 
do  so  ;  a  man  that  would  do  what  he  did  might  do  a  great 
deal  worse — might  put  us  both  on  the  street.  Then  we 
went  up  to  Mr.  Sampson's  office  ;  we  looked  into  the  articles 
of  partnership  and  found  he  had  committed  a  breach  of  the 
articles  which  would  warrant  us  in  dissolving  the  firm  ; 
then  we  went  to  Mr.  O'Keefe's  house.  Q.  And  sent  for 
Mr.  Mead  ?  A.  Yes ;  I  think  Mr.  O'Keefe  sent  for  him  ; 
he  was  coming  along  the  street  from  the  stable  and  he  called 
him  into  the  house.  Q.  What  took  place  in  the  house  ? 
A.  Mr.  O'Keefe  told  him  to  his  face  that  he  had  discovered 
who  had  drawn  this  cheque,  that  he,  Mr.  Mead,  had  drawn 
it.    Mr.  Mead  said  :  '  Yes,  I  did  it.'    Mr.  O'Keefe  then  said 
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that  the  firm  should  be  dissolved ;  he  could  not  consent  to  » 
remain  in  partnership  with  him  any  longer.  Q.  What  did 
Mr.  Mead  say  to  that  ?  A.  He  did  not  say  anything  for 
some  time ;  then  he  said  he  thought  it  was  very  hard  to 
act  so  suddenly  with  him  ;  I  cannot  say  those  were  the 
words,  but  words  to  that  effect ;  he  wanted  to  know  if 
there  was  not  any  way  it  could  be  settled,  or  overlooked. 
Q,  Did  you  take  any  part  in  that  conversation  ?  A.  Not 
a  great  deal ;  he  then  appealed  to  me,  and  asked  me  if  I 
was  of  the  same  opinion  as  Mr.  O'Keefe  ;  I  said  I  was.  Q. 
Who  was  present  then  ?  A.  Just  the  three  of  us.  Q.  Any 
body  else  ?  A.  No.  Q.  You  sent  for  Mr.  Sampson  ?  A. 
Yes.  Q.  Was  it  long  before  Mr.  Sampson  came  ?  A.  No. 
I  think  not ;  we  all  remained  there  until  he  did  come.  Q. 
What  did  Mr.  Sampson  do  when  he  did  come  ?  A.  I  think 
Mr.  O'Keefe  suggested  to  Mr.  Mead  he  should  transfer  his 
interest  to  his  mother  ;  that  was  the  best  thing  that  could 
be  done  under  the  circumstances.  Q.  Was  his  mother 
present  when  Mr.  O'Keefe  made  the  suggestion  ?  A.  No, 
I  think  not.  Q.  It  was  just  made  in  the  presence  of  the 
three  of  you  ?  A.  Yes,  and  Mr.  Sampson.  Q.  I  suppose 
Mr.  Sampson  drew  up  the  notice  of  dissolution  ?  A.  I  think 
he  did.  Q.  Was  that  signed  soon  after  he  came  there  ? 
A.  Yes,  I  think  so." 

And  in  his  subsequent  examination,  Mr.  Hawke  cor- 
roborates Mr.  O'Keefe  thus : 

"  Q.  At  the  time  when  the  dissolution  took  place  do  you 
remember  signing  any  other  paper  except  this  which  I 
hold  ?  A.  Not  that  day.  Q.  Did  you  sign  any  other  the 
day  after  ?  A.  We  signed  that  notice  to  Mead.  Q.  That 
is,  you  gave  him  a  written  notice  ?  A.  Yes  ;  the  day 
after,  I  think  it  was ;  a  few  days  at  any  rate.  Q.  Was 
there  any  agreement  made  as  to  the  good-will  on  that  day  ? 
A.  No.  Q.  Was  there  anything  said  with  regard  to  giving 
him  notice  on  that  day  ?  A,  No.  Q.  No  notice  was  given  ? 
A.  No.  Q.  Nothing  was  said  as  to  the  good- will  ?  A. 
No." 

The  evidence  given  by  Mrs,  Mead  explains  that  by  Mr. 
O'Keefe's  advice  she  left  her  interests  in  his  hands,  under- 
standing that,  as  she  expresses  it,  she-  was  to  be  put  in 
Joe's  shoes;  and  her  testimony  agrees  with  that  of  the 
defendants  that  nothing  was  said  on  the  occasion  of  the 
preparation  and  signing  of  the  documents  of  the  12th  of 

17 — VOL.  XV  A.R. 


130 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


September,  respecting  the  good-will,  or  respecting  a  writ- 
ten notice  from  the  defendants  to  J.  H.  Mead. 

Mr.  Sampson  was  not  himself  examined  ;  but,  inasmuch 
as  he  conducted  the  other  examinations  on  the  part  of  the 
defendants  without  attempting  to  elicit  anything  to  the 
contrary,  we  may  safely  assume  that  his  recollection  agreed 
with  that  of  Mr.  O'Keefe,  Mr.  Hawke,  and  Mrs.  Mead. 

I  find  no  support  from  any  part  of  the  evidence  for  the 
proposition  that  the  real  transaction  was  not  just  what  the 
notice  of  the  dissolution  states  it  to  have  been. 

It  is  very  likely,  and  it  is  consistent  with  all  the  evi- 
dence, that  the  question  which  has  now  been  raised  respect- 
ing the  good- will,  was  not  in  the  mind  of  any  of  the  parties 
concerned.  It  is  mentioned  by  Mr.  Hawke  that  the  articles 
were  looked  at,  and  were  considered  to  give  power  to  the 
defendants  to  insist  on  a  dissolution,  but  we  are  not  told 
on  what  provision  that  opinion  was  founded,  and  there  is 
reasonable  ground  for  declining  to  assume  that  it  was  upon 
the  third  article.  Had  it  been  so  we  should  naturally  have 
looked  for  some  action  taken,  or  at  least  threatened,  under 
the  terms  of  that  article,  by  giving  the  written  notice,  but 
nothing  of  the  kind  can  be  found  until  the  notice  of  the 
18th  September,  and  it  happens  not  to  be  such  a  notice  as 
Article  3  would  have  warranted. 

The  suggestion  that  a  different  course  was  adopted,  and 
that  while  all  parties  understood  that  the  compulsory 
powers  of  Article  3  were  being  exercised,  the  document 
was  made  to  state  an  untruth,  out  of  friendly  consideration 
for  the  delinquent  partner  or  his  mother,  savors  so  much  of 
good  feeling  and  kindly  forbearance  that  evidence  in  sup- 
port of  it  would  be  somewhat  eagerly  laid  hold  of.  I  do 
not  question  the  existence  of  the  good  feeling,  but  it  has 
not  found  expression  in  the  evidence,  and  there  is  nothing 
on  which  I  can  lay  my  hand  as  proof  that  it  led  to  disguis- 
ing the  real  charactor  of  the  transaction.  On  the  contrary, 
while  we  have  evidence  of  earnest  appeals  by  Mead  to  his 
partners  for  a  short  delay,  and  of  their  refusal,  which  can- 
not, under  the  circumstances,  be  called  unjust,  we  find  no 
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trace  of  request  on  the  one  hand  or  proposal  on  the  other 
to  soften  the  reality  by  putting  forward  an  untrue  version 
of  the  terms  of  the  dissolution. 

Nor  can  one  avoid  noticing  that  the  object  now  asserted 
in  argument  could  have  been  as  well  attained,  without 
prejudice  to  the  forfeiture  of  the  good- will,  by  permitting 
Mead  to  withdraw,  as  of  his  own  motion,  under  Article  2, 
the  defendants  waiving  the  three  months'  notice. 

The  decision  to  put  the  dissolution  in  the  form  of  a 
mutual  agreement  may  have  been  influenced  by  genuine 
friendly  feeling,  and  a  desire  to  give  to  the  painful  trans- 
action the  least  disagreeable  aspect.  I  must  not  be  under- 
stood to  intimate  any  idea  that  that  was  not  so,  notwith- 
standing that  the  evidence  leaves  it  to  inference ;  but 
whatever  was  the  motive  I  do  not  think  we  can,  upon  any 
fair  treatment  of  the  evidence,  hold  the  transaction  to  have 
been  different  in  realit}^,  or  in  the  understanding  of  the 
plaintiffs,  from  that  which  the  document  expresses. 

We  have  therefore  a  dissolution  by  mutual  consent,  one 
partner  retiring  and  the  other  two  continuing  the  business, 
and  we  have  to  say  what,  in  that  position,  are  the  rights 
of  the  retiring  partner  in  respect  of  the  good- will. 

The  business  had  been  carried  on  under  the  same  name 
of  O'Keefe  &  Co.  by  the  defendant  O'Keefe  and  Mr,  G.  M. 
Hawke.  The  latter  retired  and  his  son,  who  is  one  of  the 
defendants,  and  J.  H.  Mead  became  partners  of  Mr.  O'Keefe. 

The  capital  of  the  new  partnership  was,  as  stated  in  the 
articles  of  partnership,  $53,397.11,  which  was  made  up  of 
$25,253.51,  which  on  the  dissolution  of  the  previous » 
partnership  appeared  to  be  the  amount  belonging  to  Mr. 
O'Keefe;  $11,071.80,  which  was  what  G.  M.  Hawke  had 
in  the  business  and  which  remained  as  his  son's  share  of 
the  capital,  and  a  like  amount  of  $11,071.80  put  in  by  J. 
H.  Mead,  or  by  his  mother  on  his  behalf.  Thus  Hawke 
and  Meal  contributed,  in  equal  shares,  a  little  over  half 
the  capital,  and  O'Keefe  a  little  less  than  half.  But,  in 
addition  to  this,  Hawke  and  Mead  paid  O'Keefe  $25,000, 
or  $12,500  each,  for  what  is  called  the  good- will. 
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This  appropriation  of  the  good-will  to  two  of  the  three 
partners  seems  to  make  the  case  unlike  any  of  the  cases 
in  the  books,  but  I  am  not  sure  that  the  peculiarity  is  not 
more  in  appearance  than  reality. 

The  partnership  was  to  last  three  years,  and  at  the  end 
of  that  time  Mr.  O'Keefe  was  to  retire.  There  was  an 
option  in  the  two  young  men  to  require  him  to  remain  for 
a  second  three  years  on  somewhat  different  terms,  but  we 
may  leave  that  out  of  sight  for  the  present. 

The  general  terms  of  the  partnership  were  that  O'Keefe 
should  receive  a  salary  of  $2,000  a  year  as  head-malster 
and  brewer,  and  should  receive  half  the  profits,  the  other 
half  being  divided  between  his  two  partners.  He  was  to 
instruct  his  partners  in  the  mystery  of  brewing,  and  that 
service  seems  to  have  been  part  of  the  consideration  for 
the  $25,000,  though,  having  regard  to  the  place  at  which 
his  covenant  to  communicate  the  instruction  is  introduced, 
and  to  one  or  two  other  things,  particularly  the  payment 
of  the  salary  to  O'Keefe,  and  the  stipulation  that  on  the 
death  of  either  Hawke  or  Mead  the  survivor  was  to  pay 
to  the  representatives  of  the  deceased  the  full  sum  of  $12,- 
500,  which  it  is  stipulated  "shall,  amongst  other  things, 
be  taken  to  be  payment  in  full  for  the  good-will  in  the 
business  which  the  partner  so  dying  has  bought  from  the 
said  Eugene  O'Keefe,"  it  may  be  that  the  $25,000  should 
be  regarded  as  the  price  of  the  good- will  alone. 

While  the  partnership  with  O'Keefe  lasted,  it  is  obvious 
that  he  was  to  share  in  whatever  pecuniary  gain  resulted 
from  the  good-will  of  the  business.  When  he  retired  at 
the  end  of  the  term  he  was  to  be  paid  only  the  amount  of 
his  capital  and  share  of  the  profits,  with  nothing  further  for 
the  good-will,  and  the  younger  men  were  to  have  the  right, 
without  interference  or  competition  from  him  to  carry  on 
the  business  for  all  time  under  the  name  of  O'Keefe  &  Co. 

That  seems  sufficiently  to  explain  what  was  bought 
under  the  designation  of  the  good-will  of  the  business. 

Mr.  O'Keefe  and  Mr.  Hawke  both  express  themselves  as 
satisfied  that  it  was  worth  the  money,  though  the  former 
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includes  with  it  the  teaching  of  the  business.  This  is  one 
of  his  answers : 

"  Q. — Who  was  it  fixed  upon  it  ?  A. — I  could  not 
exactly  tell  you ;  I  thought  a  business  worked  up  in  the 
shape  that  was  in,  with  an  immense  amount  of  attention, 
to  take  in  two  young  fellows  and  teach  them  all  I  knew7, 
and  put  myself  in  a  position  to  be  ordered  out  at  the 
expiration  of  three  years,  and  deprive  myself  of  the  means 
of  making  money  in  this  country — when  I  considered  that, 
I  thought  it  was  a  very  small  sum." 

The  articles  contain  no  provision,  nor  should'  we  expect 
them  to  do  so,  for  dissolution  of  the  partnership  by 
mutual  consent ;  and  it  does  not  clearly  appear,  that  in  the 
events  for  which  some  provision  is  made,  it  was  contem- 
plated that  no  one  but  Hawke  oi>  Mead  was  ever  to 
acquire  an  interest  in  the  good-will. 

On  the  death  of  either  of  them,  the  survivor  was  to  own 
the  entire  good- will,  paying  Si 2,500  to  the  representatives 
of  the  other  (Art.  26);  but  while  either  of  them  who  might 
voluntarily  retire  under  Article  2,  or  be  compelled  to  retire 
under  Article  3,  was  (Article  29)  to  receive  nothing  for  his 
share  of  the  good-will,  it  does  nob  appear  that  it  was  neces- 
sarily to  accrue  to  the  other  of  them.  The  words  are  : 
"  Shall  not  receive  from  the  other  of  them,  or  from  any 
new  firm  which  may  be  formed  to  carry  on  the  said  busi- 
ness, any  sum  of  money  whatever  for  or  in  respect  of  his 
good- will  in  the  said  business,"  and  in  Article  3  itself  it  is 
declared  that  he  quits  the  business  for  the  benefit  of  the 
partners  who  give  the  notice. 

The  share  of  the  good-will  is  everywhere  recognised  as 
a  valuable  interest  in  the  business. 

When  therefore  the  partnership  is  dissolved  by  mutual 
consent,  each  partner  has  the  same  right  to  the  value  of 
this  interest  as  to  the  value  of  any  other  asset. 

If  the  concern  was  sold  as  in  the  ordinary  course  of 
realizing  the  partnership  assets  for  the  purpose  of  distribu- 
tion, and  sold  as  a  going  concern,  the  good-will  would 
form  part  of  the  property  paid  for ;  and  when  in  place  of 
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selling  to  a  stranger  it  is  agreed  that  two  of  the  partners 
shall  form  a  new  partnership,  and  take  the  business  as  a 
going  concern,  it  follows  that  they  are  to  pay  the  retiring 
partner  the  value  of  the  same  interest  which  the  stranger 
would  have  bought  and  paid  for. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of 
the  Divisional  Court  ought  to  be  affirmed.  The  point 
which  chiefly  admits  of  doubt  is,  to  my  mind,  the 
amount  of  $12,500  which  has  been  adjudged  to  be  what 
the  defendants  should  pay,  but  I  find  nothing  on  which  to 
lay  hold  to  fix  with  any  certainty  a  smaller  value  than 
this,  which  I  think  may  not  unreasonably  be  taken  to 
have  been  attached  to  the  good -will  by  the  parties  them- 
selves; and  if  I  understand  correctly  the  way  in  which 
the  trial  was  conducted,  the  parties  gave  whatever  evi- 
dence they  desired  to  give  upon  this  question  of  value, 
wherefore  the  case  is  not  in  my  judgment  one  in  which  a 
reference  to  ascertain  the  value  should  be  directed. 

Osler,  J.  A. — The  case  is  very  ably  put  from  the 
defendants'  point  of  view  by  the  trial  judge,  the  late  Sir 
Matthew  Cameron,  but  upon  a  full  consideration  of  the 
evidence,  I  am  not  prepared  to  differ  from  the  judgment  of 
the  Divisional  Court  that  the  partnership  between  the 
parties  was  dissolved,  as  they  themselves  express  it,  by 
mutual  consent,  and  not  under  the  2nd  or  3rd  articles  of 
the  partnership  deed.  I  am  inclined  to  the  opinion  that 
the  conduct  of  J.  H.  Mead,  in  drawing  a  cheque  on  the 
special  account,  and  deliberately  omitting  to  enter  it  in  the 
partnership  books,  was  such  misconduct  within  article  17, 
as  would  have  justified  his  partners  in  giving  notice  under 
the  3rd  article  to  dissolve  the  partnership.  Nevertheless, 
they  did  not  proceed  under  that  article,  and,  for  anything 
we  know  to  the  contrary,  they  may  have  been  advised 
that  their  right  to  do  so  was  not  clear.  I  think  the 
real  reason  is,  that  it  never  occurred  to  them  to  do  so.  I 
do  not  find  in  the  evidence  anything  to  suggest  that  the 
course  they  took  was  so  taken  in  substitution  for  that  which 
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they  might  have  followed  under  the  3rd  article,  or  for  the 
purpose  of  bringing  about  a  dissolution  on  more  or  less 
advantageous  terms  to  either  party,  than  would  have 
resulted  if  that  article  had  been  acted  upon.  That  a  dis- 
solution was  forced  upon  Mead,  and  justly  forced  upon 
him,  there  can  be  no  doubt ;  but  it  was  not  forced  upon 
him  in  a  manner  provided  by  the  partnership  articles. 

The  defendants'  object  seems  to  have  been  to  obtain  from 
him  a  written  and  immediate  consent  to  a  dissolution,  so  as 
make  him  as  it  were  a  party  to  it.  They  have  thus  brought 
about  a  dissolution  by  mutual  consent,  and  in  my  opinion 
cannot  insist  upon  the  benefit  of  any  penalty  imposed  upon 
the  delinquent  partner  by  the  terms  of  the  articles  in  the 
case  of  other  modes  of  dissolution  specially  provided  for, 
any  more  than  they  could  do  so  if  the  partnership  had  been 
dissolved  by  decree  in  an  ac  tion  to  dissolve  it  for  the  same 
misconduct.  Moreover,  there  being  no  evidence  of  waiver 
of  notice,  or  of  intention  to  act  under  article  3,  the  defend- 
ants cannot  say  that,  as  the  partnership  was,  in  fact, 
dissolved  for  a  cause  which  would  have  justified  them  in 
acting  under  it,  they  ought  now  to  be  in  the  same  position 
as  if  they  had  done  so,  for  by  insisting  on  Mead's  consent 
to  an  immediate  dissolution,  they  as  it  were,  tied  his  hands 
and  prevented  any  question  from  being  raised  as  to  the 
misconduct  complained  of  being  within  the  scope  of  the 
3rd  and  17th  articles,  so  as  to  entitle  them  without  his 
assent  to  dissolve  the  partnership  by  notice. 

There  was,  therefore,  a  dissolution  of  the  partnership  by 
mutual  consent,  not  merely  a  dissolution  in  the  sense  of  a  1 
partner  retiring  or  withdrawng  from  the  firm  under  some 
provisions  of  the  articles  of  partnership,  but  an  entire  dis- 
solution, Mead  agreeing  that  O'Keefe  and  Hawke  were  to 
continue  the  business,  and  to  collect  all  debts  due  to  the 
old  firm,  and  they  agreeing  with  him  to  meet  all  its 
engagements. 

The  terms  of  the  new  partnership  were  not  disclosed. 
What  then  were  Mead's  rights  on  a  dissolution  of  this 
kind  ?    The  sole  question  is,  whether  he  had  an  interest  in 
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the  good-will  for  which  his  late  partners  taking  over  the 
business  are  liable  to  compensate  him.  The  case  is  not 
one  provided  for  or  controlled  by  the  partnership  articles, 
and  being  an  absolute  dissolution,  not  a  mere  retirement  or 
withdrawal  of  one  partner  for  the  benefit  of  the  others  in 
pursuance  of  some  term  in  the  articles,  it  does  not  appear 
to  be  such  a  case  as  is  referred  to  in  Lindley  on  Partner- 
ship, ed.  5,  p.  444,  where  on  the  retirement  of  a  partner 
from  the  firm,  and  the  business  carried  on  by  it,  the  con- 
tinuing partners  are  said  to  acquire  the  benefit  arising  out 
of  the  good-will  for  nothing,  unless  it  has  been  agreed  that 
they  shall  pay  for  it,  as  they  retain  possession  of  the  old 
place  of  business,  and  continue  to  carry  on  the  business 
under  the  old  name. 

In  the  action  in  the  Chancery  Division,  the  plaintiff,  as 
Mead's  assignee,  has  obtained  judgment  for  a  reference  to 
ascertain  "the  amount  coming  to  her  out  of  the  assets  of 
the  partnership  "  and  for  payment  to  her  by  the  defend- 
ants of  such  sum  as  the  master  shall  find  due.  The  right 
to  take  the  proceedings  now  before  us  in  respect  of  the 
good- will  of  the  business  was  expressly  reserved.  It  appears 
to  have  been  assumed  that  the  partners  who  continued 
the  business,  and  formed  a  new  partnership  for  that  par- 
pose,  took  over  the  assets,  becoming  liable  to  pay  Mead 
his  interest  therein.  Of  the  partners  of  the  old  firm 
Hawke  and  Mead  alone  were  interested  in  the  good-will, 
and  the  latter  expressly  relinquished  his  interest  in  it  to 
Hawke  and  O'Keefe  when  he  agreed  that  they  should  con- 
tinue the  business.  Why  is  he  not  to  be  paid  for  his 
interest  in  that  as  well  as  for  his  interest  in  any  other 
asset  of  the  firm  ?  If  no  agreement  had  been  made  respect- 
ing it,  it  must  have  been  sold  with  the  rest  of  the  assets 
for  the  benefit  of  the  two  partners.  Lindley,  5  ed.,  443  > 
Pollock,  4  ed.,  104. 

Upon  the  whole,  admitting  that  the  case  is  not  free  from 
difficulty,  I  think  the  good-will  must  be  now  dealt  with 
just  as  the  interest  of  Mead  in  the  other  assets  of  the  firm 
has  been  dealt  with  in  the  former  suit. 
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But  I  do  not  agree  that  on  such  a  dissolution  as  has  hap- 
pened the  sum  paid  by  Mead  and  Hawke  to  O'Keefe  on 
the  formation  of  their  partnership  can  be  regarded  as  a 
criterion  of  the  value  of  the  good-will  for  which  the  plain- 
tiff is  entitled  to  be  paid.  It  was  paid  partly  for  O'Keefe's 
good-will  and  partly  as  a  premium  for  instructing  the 
incoming  partners  in  the  trade  and  mystery  of  brewing 
throughout  the  six  years  for  which  that  partnership  might 
last.  Moreover,  the  good-will  of  a  business  in  which  the 
practical  man  who  has  built  it  up  and  whose  name 
it  bears  is  to  remain  at  the  head  of  affairs  for  a  number  of 
years,  is  a  very  different  thing  from  the  good-will  of  one 
from  which  he  is  withdrawn,  which  may  not  even  be 
carried  on  upon  the  old  premises  and  which  possesses 
merely  the  advantages  of  the  use  of  his  name  and  the 
absence  of  his  competition.  Its  value  is  to  be  arrived  at  by 
ascertaining  what,  upon  those  conditions,  it  would  have 
produced  if  it  had  been  sold  in  the  most  advantageous 
manner  and  at  such  a  time  and  under  such  circumstances 
that  it  would  have  produced  the  largest  sum  for  all  parties 
interested.  Mellersh  v.  Keen,  28  Beav.  453  ;  and  see  Smith 
v.  Everett,  27  Beav.  446. 

This  may  no  doubt  involve  a  troublesome  inquiry.  But 
it  is  a  question  to  which  the  attention  of  the  Court  below 
was  not  directed,  and  the  evidence  was  not  such  as  to  war- 
rant them  or  this  court  in  entering  upon  it.  I  think  the 
appeal  should  to  this  extent  be  allowed  and  the  case  referred 
to  the  master  to  inquire  and  report  what  sum  the  plaintiff 
is  entitled  to  in  respect  of  J.  H.  Mead's  interest  in  the  good-  ' 
will  of  the  business. 

The  Court  being  equally  divided, 
Appeal  dismissed  with  costs. 
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Powell  v.  Peck,  et  al. 

Mortgage — Interest  above  legal  rate — Interest  after  maturity  of  mortgage — 
Interest  on  money  paid  into  Oourt. 

By  the  terms  of  a  mortgage  in  which  the  principal  was  payable  by  instal- 
ments interest  was  reserved  at  the  rate  of  eight  per  cent,  per  annum 
"until  payment  in  full." 

Held,  [affirming  the  judgment  of  Proudfoot,  J.,]  that  these  words 
related  to  the  period  fixed  for  the  payment  of  principal  and  that  interest 
was  only  recoverable  after  that  time  as  damages  and  not  by  the  terms 
of  the  contract  and  that  there  was  nothing  in  the  circumstances  of  the 
case  to  justify  the  allowance  of  a  greater  rate  than  legal  interest. 

Semble,  Per  Osler,  J.  A. — (1)  Prima  facie  the  rate  stipulated  for  in  the 
contract  up  to  the  time  certain  may  be  adopted  as  a  reasonable  rate  to 
be  awarded  as  damages  :  (2)  there  is  no  distinction  in  principle  in 
ascertaining  interest  to  be  awarded  as  redemption  money,  and  interest 
to  be  awarded  as  damages. 

During  the  progress  of  the  action  money  had  been  paid  into  court  by  the 
defendants  which  remained  there  on  deposit  for  upwards  of  seven  years : 

Held,  [also  affirming  the  judgment  below]  that  on  taking  the  account  be- 
tween the  parties  the  defendants  were  liable  to  pay  in  respect  of  this 
sum  the  rate  allowed  upon  the  residue  of  the  principal,  and  was  not 
limited  to  the  rate  allowed  by  the  court. 

This  was  an  appeal  byathe  plaintiff  and  cross-appeal  by 
the  defendants  from  the  judgment  of  Proudfoot,  J.,  re- 
ported 12  O.  R.  492,  where,  and  in  the  present  judgments 
the  facts,  giving  rise  to  the  proceedings,  and  authorities 
cited  clearly  appear ;  and  came  on  for  hearing  before  this 
Court  on  the  2nd  of  December,  1887.* 

Delamere  and  English,  for  the  plaintiff  appellant. 
Beck,  for  the  defendants  respondents. 

January  10,  1888.  Burton.  J.  A. — It  is  perfectly  well 
established  that  where  the  covenant  of  the  mortgagor  is 
to  pay  the  principal  sum  on  a  given  day,  and  interest  up 
to  that  given  day  at  a  stipulated  rate,  it  is  not  a  contract 
to  pay  interest  at  that  rate  after  that  day,  and  conse- 
quently in  the  event  of  default  fin  payment  there  is  no 
express  or  implied  contract  for  the  payment  of  subsequent* 
interest  at  the  rate  previously  mentioned. 

I  should  have  inclined  to  think  that  the  words  used  in 
this  mortgage  were  as  strong  as  those  contained  in  the 

*  Present — Hagarty,  C.  J.  O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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instrument  in  King  v.  Gveenhill,  6  M.  &  G.  59,  "so  long  as  the 
security  should  continue"  where  the  interest  was  held  to  run 
after  the  day  fixed  for  payment,  but  I  agree  with  the  learned 
Judge  below  that  they  are  not  distinguishable  from  those 
contained  in  the  mortgage  in  St.  John  v.  Rykevt,  and  that 
we  are  bound  therefore  by  the  decision  of  the  Supreme 
Court  in  that  case,  10  S.  C.  R.  278. 

The  Court  can,  however,  give  it  in  the  shape  of  damages 
not  necessarily  at  the  same  rate,  although  that  would  gene- 
rally be  the  rule  where  the  interest  reserved  did  not  exceed 
the  legal  rate  of  interest. 

The  learned  Chancellor,  in  the  case  of  Muttlebury  v. 
Stevens,  13  0.  R.  29,  has  referred  to  two  cases  in  which  a 
higher  rate  was  given, but  I  think  they  are,  the  only  authori- 
ties to  be  found  where  a  higher  rate  has  been  allowed. 

In  one  the  action  was  upon  a  bill  of  exchange  where  a 
higher  rate  was  reserved,  and  the  Court  refused  to  inter- 
fere with  the  Master's  computation,  who  had  computed 
interest  at  the  rate  named  in  the  bill,  but  the  case  of  Gibbs 
v.  Fremont,  9  Ex.  25,  which  was  referred  to  on  the  argu- 
ment, is  no  authority  for  allowing  it,  but  the  reverse. 

That  was  the  case  of  a  foreign  bill  where  it  was  held 
that  on  the  dishonour  of  the  bill  which  had  been  given  by 
the  drawee  to  discharge  a  debt  due  by  him  in  California, 
he  became  as  before  the  giving  of  the  bill,  liable  to  pay 
at  the  usual  rate  of  interest  in  California  as  long  as  the 
debt  remained  unpaid,  and  in  that  case  the  Court  say  the 
rate  is  not  to  be  left  to  the  jury,  for  it  depends  on  the  rule 
of  law.  The  amount  of  interest  in  each  place  is  to  be  so 
left,  and  so  also  is  the  question  whether  any  damage  has 
been  sustained  requiring  the  payment  of  interest  at  all,  for 
those  are  questions  of  fact. 

The  jury  there  found  the  rate  of  interest  at  Washing- 
ton and  in  California  ;  but  the  Court  held -that  it  was  a 
question  purely  of  law  for  the  direction  of  the  Judge  to 
the  jury  if  they  found  damages,  whether  they  should  be 
at  one  rate  or  the  other. 

In  another  case,  Cameron  v.  Smith,  2  B.  &  Aid.  305,  Mr. 
Justice  Bayley,  speaking  of  the  damages  recoverable  on  a 
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bill  of  exchange,  says,  it  is  competent  for  the  jury. to  allow 
either  five  per  cent,  or  four  per  cent.,  according  to  their 
judgment  of  the  value  of  money ;  or  they  may  even  allow 
nothing ;  and  L.  J.  Cotton,  in  the  Court  of  Appeal,  says  : 

"  Of  course  it  would  be  hardly  necessary  to  mention  that 
the  only  damages  as  a  rule  given  for  the  improper  detention 
or  refusal  to  pay  money,  are  interest — loss  of  interest  being 
the  damages  which  the  law  supposes  a  man  suffers  for  non- 
payment of  money  to  him."  Webster  v.  The  British  Empire, 
&c,  15  Ch.  D.  176. 

The  other  case  referred  to  by  the  Chancellor,  of  Morgan 
v.  Jones,  8  Ex.  620,  as  reported,  is  not  very  intelligible  ; 
the  only  expression  of  opinion  in  the  judgment,  was  that 
it  was  governed  by  Price  v.  Great  Western  R.  W.  Co.,  16  M. 
&  W.  244,  where  the  sole  question  was,  whether  the  plain- 
tiff was  entitled  to  recover  in  the  shape  of  damages,  a  sum 
equivalent  to  the  rate  of  interest  mentioned  in  the  mort- 
gage, which  was  in  that  case  the  legal  rate. 

The  action  there  was  for  money  had  and  received,  and 
assuming  that  there  was  any  privity,  the  chattel  on  which 
the  defendant  had  at  one  time  held  a  mortgage,  and  part 
of  the  proceeds  of  which  the  plaintiffs  sought  to  recover, 
had  become  the  absolute  property  of  the  defendant,  not 
only  by  default  in  payment,  but  by  sale  under  execution 
of  the  plaintiff's  interest,  and  the  Court  might  well  refuse 
the  plaintiff  relief  under  the  circumstances  ;  the  defendant 
having  paid  over  to  the  proper  parties  the  excess  over  and 
above  the  principal  and  interest  for  which  the  lien  was 
created. 

In  the  ordinary  case  of  the  non-payment  of  a  debt,  no 
matter  what  amount  of  inconvenience  the  creditor  may 
have  been  put  to  by  the  non-payment,  the  measure  of 
damages  is  the  interest  on  the  money  only. 

It  by  no  means  follows  that  because  a  party  is  willing 
on  a  particular  emergency  to  enter  into  a  contract  to  pay  a 
large  rate  of  interest  for  a  limited  time,  that  it  was  in  con- 
templation to  extend  that  indefinitely  in  the  event  of  his 
being  unable  to  meet  the  contract  at  maturity,  and  when 
in  fact  the  value  of  money  may  have  fallen. 
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But  without  deciding  that  in  no  case  could  there  be  a 
recovery  as  damages  beyond  the  legal  rate  of  interest,  there 
is  nothing  here  to  shew  that  any  greater  damages  should 
have  been  allowed  beyond  the  fact  that  a  greater  rate  of 
interest  was  reserved  by  the  mortgage. 

Mr.  Coote,  in  the  last  edition  of  his  work,  seems  to  enter- 
tain the  opinion  that  damages  in  England  would  be  con- 
fined to  5  per  cent,  and  he  refers  to  Cook  v.  Fowler,  L.  R. 
7  H.  L.  27,  and  to  Re  Roberts,  14  Ch.  D.  49,  where  the 
Master  of  the  Rolls  remarks  that  although  the  fact  of  the 
parties  having  bargained  for  a  higher  or  lower  rate  of 
interest  for  a  time  certain  is  always  to  be  taken  into  consid- 
eration as  shewing  the  value  of  money,  it  does  not  decide 
the  question.  And  in  re  Ex  parte  Furber  17  Ch.  D.  191, 
Bacon,  Chief  Judge,  referred  to  Re  Roberts,  and  said  there 
was  nothing  to  be  implied  in  that  case  from  the  fact  that 
a  day  had  been  fixed  for  payment  of  interest  at  10  per  cent. 

The  Master  computed  the  interest,  as  the  learned  Judge 
points  out,  at  the  rate  specified  by  virtue  of  the  terms  of 
the  contract,  and  not  as  damages  and  the  learned  Judge 
holding  that  to  be  incorrect  assessed  the  damages  at  six  per 
cent,  and  there  is  no  evidence  before  us  to  shew  that  he 
was  incorrect.  Many  years  have  elapsed  since  the  contract 
was  made  and  the  rate  of  interest  may  have  varied  greatly 
in  the  interval. 

I  am  of  opinion,  therefore,  that  the  appeal  fails,  and 
should  be  dismissed. 

I  do  not  think  our  judgment  conflicts  with  the  decision 
in  Muttlebury  v.  Stevens,  13  0.  R.  29.  The  action  in  the  pre- 
sent case  embraces  the  old  action  on  the  covenant,  and  for  the 
recovery  of  the  land  by  foreclosure.  In  the  case  I  refer  to" 
the  mortgage  was  not  due  except  by  reason  of  the  proviso 
that  the  principal  money  should  become  due  whenever 
default  was  made  in  payment  of  interest.  In  giving  dur- 
ing the  six  months  allowed  for  redemption  the  rate  of 
interest  reserved  by  the  mortgage  vvhich  was  not  payable 
for  some  years,  but  which  was  accelerated  by  the  non- 
payment of  an   instalment   of  interest,  the  Court  was 
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merely  allowing  the  redemption  on  the  same  terms  as  to 
the  rate  of  interest  as  the  parties  had  agreed  to  pay  dur- 
ing the  same  period. 

The  cross  appeal,  I  think,  also  fails.  The  money  was  paid 
into  Court  by  the  defendant  to  secure  some  purpose  of  his 
own ;  that  end  having  been  attained  he  became  entitled  to 
recover  out  of  court  the  sum  so  paid  in,  and  interest — that 
sum,  whatever  it  was,  he  paid  over  to  the  plaintiff,  and 
reduced  the  mortgage  to  that  extent.  Until  such  payment 
the  plaintiff  was  in  no  w&y  interested  in  the  amount  which 
belonged  exclusively  to  the  defendant,  and  was  deposited 
in  Court  for  some  object  of  his  own.  I  think,  for  the 
reasons  given  by  the  learned  Judge,  the  decision  below 
on  this  point,  should  be  affirmed,  and  the  cross-appeal 
dismissed. 

Osler,  J.  A. — I  think  the  covenant  in  the  mortgage  in 
this  case  cannot  be  read  as  including  an  agreement  to  pay 
interest  on  the  principal  after  the  time  fixed  for  the  final 
payment  of  the  latter. 

The  words  "  until  payment  in  full,"  relate  to  that  period 
as  may  readily  be  shewn. 

The  principal  is  payable  by  equal  instalments  of  $1,000 
each  on  the  1st  June,  in  each  of  the  years  1878,  1879,  and 
1880.  The  interest  is  payable  half-yearly  on  the  1st  days 
of  December  and  June  in  each  year,  on  the  whole  unpaid 
principal  until  payment  in  full  with  interest  at  the  same 
rate  on  all  overdue  "  payments"  of  interest.  Unless  the 
words  "  until  payment  in  full"  are  limited  to  the  date  of 
the  1st  Jane,  1880,  it  would  be  necessary  to  treat  the  con- 
tract to  pay  interest  half-yearly  on  the  gale  days  already 
mentioned,  as  continuing  after  default  in  payment  of  the 
last  instalment  of  principal,  with  the  further  result  that 
such  subsequent  interest,  if  not  paid  on  the  half-yearly 
gale  days,  would  be  deemed  overdue  so  as  to  bear  interest 
at  the  same  rate  in  accordance  with  the  clause  relating  to 
payments  of  interest  upon  interest.  In  short,  the  plaintiff 
is  obliged  to  contend  that  the  covenant  extends  not  only 
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to  pay  interest  at  eight  per  cent,  after  maturity,  but  also 
to  pay  it  half-yearly  as  before ;  a  construction,  I  think, 
quite  inadmissible,  and  is,  indeed,  almost  absurd,  where 
the  principal  is  in  default.  The  case,  however,  apart  from 
this  way  of  looking  at  it,  is  quite  within  the  decision  of 
the  Supreme  Court  in  St,  John  v.  Rykert,  10  S.  C.  R.  278. 
The  words  "  until  payment  in  full,"  cannot  have  a  more 
extensive  meaning  than  was  attributed  in  that  case  to  the 
words  "  until  paid." 

If  there  is  a  shade  of  difference  in  the  expression  it  is 
that  it  more  strictly  appropriate  where,  as  here,  the  princi- 
pal is  payable  by  instalments.  Therefore  I  think  that  the 
learned  Judge  was  right  in  reversing  the  decision  of  the 
master  on  this  point.  r 

Interest  was  not  recoverable  by  the  terms  of  the  contract 
after  the  day  fixed  for  payment  of  the  principal,  but  by 
way  of  damages,  or  as  part  of  the  redemption  money  only. 
Then  the  question  is  what  rate  of  interest  should  be  allowed, 
and  whether  it  is  to  be  ascertained  on  one  principle  in 
allowing  it  as  damages  on  a  personal  order  for  payment  of 
the  mortgage  debt ;  and  on  another  in  computing  it  as 
part  of  the  redemption  money  to  be  paid  in  a  redemption 
or  foreclosure  suit. 

A  simple  solution  of  the  question  would  be  afforded  if 
we  could  hold  that  the  case  came  strictly  within  the  clause 
of  the  Interest  Act,  R.  S.  C.  ch.  127,  sec.  2,  which  provides 
that,  "  whenever  interest  is  payable  b}^  the  agreement  of 
the  parties  or  by  law,  and  no  rate  is  fixed  by  such  agree- 
ment or  by  law,  the  rate  of  interest  shall  be  6  per  cent,  per 
annum."  As,  however,  interest  is  not  payable  here  by  the 
agreement  of  the  parties  or  by  the  lawr  qua  interest,  but 
qua  damages  only,  the  statute  does  not  absolutely  deter- 
mine the  rate  of  interest  to  be  allowed,  although  it  may 
well,  in  most  instances  be  adopted  as  a  guide. 

I  am  therefore  not  prepared  to  affirm  that  the  Master  or 
the  learned  Judge  might  not  have  allowed  in  this  case  had 
they  thought  the  circumstances  warranted  it,  either  as 
damages  or  as  redemption  money  the  rate  mentioned  in  the 
mortgage,  viz.  eight  per  cent,  if  such  rate  wTas  not  in  itself 
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or  shewn  by  the  evidence  to  be  unreasonable  or  extraordi- 
nary, or  such  as  the  parties  themselves  would  not  be  likely 
to  have  assented  to  had  the  loan  been  originally  for  a  longer 
period  or  subsequently  extended. 

In  Leake  on  Contracts,  p.  1104,  the  rule  is  stated  thus: 
"  On  mortgages,  interest  after  the  day  cannot  be  claimed 
under  the  covenant,  but  is  recoverable  only  as  damages 
for  the  breach.  It  is,  however,  considered  from  the  nature 
and  object  of  the  security  to  be  intended  by  the  party  that 
the  debt  should  continue  to  bear  interest,  and  therefore  it 
is  the  invariable  practice  to  give  interest  by  way  of  dam- 
ages in  such  cases,  and  at  the  same  rate." 

This  statement  of  the  law  is  fully  borne  out  by  the  cases 
of  Price  v.  The  Great  Western  R  W.  Co.,  16  M.  &  W.  244 ; 
Morgan  v.  Jones,  8  Ex.  620  ;  Keene  v.  Keene,  3  C.  B.  N.  S. 
144.  I  think  it  clear  that  in  each  of  these  cases  the 
Court  meant  to  decide  that  interest  might  be  given  as 
damages  at  the  rate  mentioned  in  the  instrument,  if 
indeed  they  do  not  go  so  far  as  to  say  that  the  dam- 
ages were  governed  by  that  rate.  There  is  nothing  in 
Price  v.  The  Great  Western  R.  W.  Co.,  to  indicate  that 
the  damages  wTere  given  at  the  rate  of  five  per  cent,  for  any 
other  reason  than  that  it  was  the  rate  mentioned  in  tho 
mortgage  debenture,  otherwise  they  might  have  been 
assessed  at  the  court  or  statutable  rate  of  four  per  cent. 
In  the  other  two  cases  they  were  allowed  at  ten  per  cent., 
and  for  a  similar  reason.  So  far,  however,  as  those  cases 
can  be  considered  as  laying  down  a  general  rule  that  the 
rate  mentioned  in  the  instrument  absolutely  governs  the 
measure  of  damages,  they  are  to  that  extent,  but  no  further, 
qualified  by  the  subsequent  case  of  Cook  v.  Fowler,  L.  R.  7 
H.  L.  27,  which  is  now  the  leading  authority  on  this 
subject. 

There  the  defendant's  testator  had  given  the  plaintiff  a 
warrant  of  attorney  to  enter  judgment  for  £1,350,  with 
interest  at  five  per  cent,  per  month,  if  not  paid  before  a 
day  named,  and  it  was  decided  that  the  holder  of  the 
warrant  was  either  in  effect  a  judgment  creditor  for  the 
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principal  and  interest  at  that  rate  on  that  day,  and  for 
the  statutable  interest  of  four  per  cent,  thereafter,  on  the 
whole  ;  or  that  his  claim  was  one  upon  an  instrument 
given  to  secure  a  debt  of  £1,350  and  interest  up  to  a  certain 
day  without  any  mention  of  subsequent  interest  upon  the 
face  of  the  instrument. 

"  If  so,"  says  Lord  Cairns,  "  accoi'ding  to  the  well  known 
principle,"  and  he  refers  for  that  to  the  case  of  Mounson  v. 
Redshatv,  1  Wm's.Saund.  201,(?i)  "any  claim  in  the  nature  of 
a  claim  for  interest  after  the  day  up  to  which  interest  was 
stipulated  for,  would  be  a  claim  really,  not  for  a  stipulated 
sum  and  interest,  but  for  damages,  and  then  it  would  be  for 
the  tribunal  before  which  that  claim  was  asserted,  to  consider 
the  position  of  the  claimant  and  the  sum  which  properly 
and  under  all  the  circumstances,  should  be  awarded  for 
damages.    No  doubt  prima  facie  the  rate  of  interest  stipu- 
lated for  up  to  the  time  certain  might  be  taken,  and  gen- 
erally would  be  taken  as  the  measure  of  interest,  but  that 
would  not  be  conclusive.    It  would  bo  for  the  tribunal  to 
look  at  all  the  circumstances  of  the  case  and  to  decide  what 
was  the  proper  sum  to  be  awarded  as  the  measure  of  dam- 
ages."   After  examining  the  circumstances  of  that  case  he 
continues  :    "  Therefore  whether  }'our  lordships  take  as  a 
judgment  for  a  specific  sum  bearing  no  interest  beyond  the 
statutable  rate  of  four  per  cent.,  or  whether  you  take  as  a 
claim  for  damages  for  the  detention  of  a  debt,  in  either 
case  it  appears  to  me  to  be  out  of  the  question  that  the  rate 
of  sixty  per  cent  could  be  allowed.    It  appears  to  me  on  the 
first  view  the  rate  of  four  per  cent,  is  the  rate  absolutely 
assigned  by  statute;  upon  the  second  case  it  is  for  the 
tribunal  to  fix  the  rate  of  damages.    It  is  possible  that 
the  rate  of  five  per  cent,  might  have  been  given  by  x 
jury  or  by  a  Judge;  but  the  primary  Judge  having  in 
this  case  only  given  the  usual  rate  assessed  in  the  Court 
of   Chancery — namely,   four  per  cent.,   I   certainly  do 
not  think  proper  to  advise  your   lordships  to  disagree 
with  that  opinion  at  which  he  has  arrived." 

Lord  Hatherley  cites  with  approval  Mr.  Justice  Bay  ley's 
opinion  in  Cameron  v.  Smith,  2  B.  &  Aid.  305: 

"  Although  by  the  usage  of  trade  interest  is  allowed  on  a 
bill,  yet  it  constitutes  no  part  of  the  debt,  but  is  in  the  nature 
of  damages  which  must  go  to  the  jury  in  order  that  they  may 
find  the  amount,  and  it  is  competent  for  them  either  to 
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allow  five  or  four  per  cent,  according  to  their  judgment  of 
the  value  of  money,  or  they  may  even  allow  nothing  in  case 
they  are  of  opinion  that  the  delay  of  the  payment  has  been 
occasioned  by  default  of  the  holder"  of  j)he instrument. 

Lord  Selborne  says  : 

"  Although  in  cases  of  this  class  interest  for  the  delay 
of  payment  post  diem  ought  to  be  given,  it  is  on  the 
principle  not  of  implied  contract,  but  of  damages  for 
a  breach  of  contract.  The  rate  of  interest  to  which 
the  parties  have  agreed » during  the  term  of  their  con- 
tract may  well  be  adopted  in  an  ordinary  case  of  this 
kind  by  a  court  or  jury,  as  a  proper  measure  of  damages 
for  the  subsequent  delay,  but  that  is  because  ordinarily  a 
reasonable  and  usual  rate  of  interest  which  it  may  be  pre- 
sumed would  have  been  the  same  whatever  might  be  the 
duration  of  of  the  loan,  has  been  agreed  to.  But  in  the  case 
before  your  lordships  the  agreed  rate  of  interest  is  excessive 
and  extraordinary ;  *  *  no  Court  or  Judge  could  under 
the  particular  circumstances  *  *  have  adopted  that  rate 
of  interest  as  a  proper  measure  of  damages,  without  a  very 
great  miscarriage  of  justice." 

•  It  will  be  observed  that  there  is  not  a  word  in  the  case 
to  indicate  that  even  a  higher  rate  of  interest  than  five  per 
cent,  might  not  have  been  given,  by  way  of  damages  if  the 
rate  agreed  to  by  the  parties  to  the  instrument,  instead  of 
being  the  oppressive  and  extraordinary  one  of  sixty  per 
cent,  per  annum,  had  been  of  a  moderate  character,  and 
even  considerably  above  the  usual  commercial  value  of 
money  in  England,  viz.,  five  per  cent.  But  the  extraordi- 
nary rate  there  reserved  precluding  the  assumption  that 
the  parties  contemplated  its  continuance  post  diem,  there 
was  nothing  upon  which  any  other  rate  than  the  statutory 
rate  of  four  per  cent.,  or  the  commercial  rate  of  five  per 
cent,  could  be  adopted  as  the  proper  measure  for  damages. 

In  Re  the  European  Central  R.  W.  Co.,  4  Ch.  D.  33,  the 
holders  of  certain  debentures  of  the  company  payable  on 
the  11th  October,  1865,  with  interest,  meantime  yearly,  at 
the  rate  of  six  per  cent.,  recovered  judgment  for  principal 
and  interest  up  to  November  1865,  and  subsequently 
attempted  to  prova  in  the  winding-up  proceedings  against 
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the  company,  not  only  the  judgment  debt  and  interest 
thereon  at  the  rate  of  four  pei  cent.,  but  also  for  the 
additional  interest  at  two  per  cent,  on  the  amount  of  the 
-debentures  from  the  date  of  judgment.  It  was  held  that 
the  original  debt  was  merged  in  the  judgment,  but  Bram- 
well,  L.  J.,  who  delivered  the  judgment  of  the  Court  of 
Appeal,  (consisting  of  himself,  and  James  and  Baggallay, 

L.J  J.,)  says  :  "  If  no  action  had  been  brought,  the  appellants 
might  have  been  entitled  to  prove  for  five  per  .cent.,  or 
perhaps  even  six  per  cent,  by  way  of  damages." 

Upon  the  best  consideration  I  have  been  able  to  give  to  the 
subject,  I  am  of  opinion  that  in  the  case  of  Cookv.Foivler, 
we  find  a  rule  which  the  learned  Chancellor  in  Muitle- 
bury  v.  Stevens,  13  0.  R.  29,  describes  as  a  good  working  rule, 
for  determining  the  rate  of  interest  which  ma}'  be  recov- 
ered as  damages  for  delay  of  payment  post  diem  in  an 
action  upon  the  covenant  in  the  mortgage  :  and  that  which 
may  be  allowed  by  the  Court  as  part  of  the  redemption 
money  in  a  foreclosure  or  redemption  action.  What  that 
rate  should  be  must  depend  in  each  case  upon  all  the  sur- 
rounding circumstances,  but  prima  facie  the  rate  stipulated 
for  in  the  mortgage,  up  to  the  time  certain,  may  be  adopted 
as  the  reasonable  rate  to  be  awarded  in  an  ordinary  case. 

I  have  not  found  any  rule  enunciated  in  the  text  books, 
•or  any  decisive  authority  that  the  court  will  impose  upon  a 
mortgagor  as  an  equitable  term,  or  as  part  of  the  price  of 
redemption,  the  term  of  paying  a  higher  rate  of  interest  post 
diem  than  under  all  the  circumstances  would  be  awarded  by 
the  same  Court  or  a  jury  as  damages  by  way  of  interest  in  an 
action  upon  the  covenant,  nor  can  1  see  any  logical  reason 
for  such  a  distinction. 

In  the  judgment  of  Amphlett,  J.  A.,  in  Gorclillo  v.  We- 
guelin,  5  Ch.  D.  287,  there  are  some  expressions  which 
look  in  that  direction,  but  they  appear  to  be  based  on  the 
cases  of  Price  v.  Great  Western  R.  W.  Co.,  and  Morgan  v. 
Jones,  which,  as  I  have  said,  are  qualified  by  the  later  case 
of  Cook  v.  Fowler ;  and  Brett,  J.  A.,  in  the  same  case,  at  p- 
301,  speaks  of  "  redemption  in  its  equitable  sense,    *  * 
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the  debtors  taking  up  these  bonds  must  redeem  them  on 
the  ordinary  terms,  that  is  to  say  they  must  pay  the 
principal,  not  with  interest  as  interest,  but  with  the  dam- 
ages which  a  jury  would  give  instead  pi  interest.  In  a 
court  of  equity  it  is  not  called  damages,  but  it  is  called 
interest,  or  more  properly  speaking,  redemption  money." 

In  that  case  the  bonds  were  mortgage  bonds  bearing  in- 
terest at  seven  per  cent,  payable  half  yearly,  and  were  sub- 
ject to  a  contract  by  which  the  debtors  on  taking  certain 
proceedings  became  entitled  to  redeem  them  at  an  earlier 
date  than  that  specified  in  the  bonds.  By  the  terms  of  the 
contract  no  interest  was  to  be  payable  after  the  day  thus 
fixed  for  redemption.  But  as  the  contractors  failed  to  pro- 
vide funds  for  payment  of  the  bonds  drawn  for  redemption, 
it  was  held  that  they  could  not  be  redeemed  afterwards 
except  upon  payment  of  the  principal  with  interest  at  the 
same  rate  up  to  the  time  of  payment. 

James,  L.  J.,  thought  that  interest  was  payable  by  the 
terms  of  the  contract  until  funds  had  been  de  facto  provided 
for  payment  of  the  principal,  but  the  judgment  of  Brett r 
J.  A.,  puts  the  right  to  interest  upon  the  ground  I  have  men- 
tioned. 

So  again  in  the  case  of  MvMlebury  v.  Stevens,  already 
mentioned,  the  learned  Chancellor  held  that  the  rate  stipu- 
lated for  in  the  mortgage,  which  was  eight  per  cent,  should 
be  computed  post  diem  up  to  the  day  of  redemption  or 
foreclosure,  under  circumstances,  needless  to  be  set  forth 
here,  which  would  have  fully  warranted  a  jury  in  giving- 
that  rate,  and  would  have  made  it  inequitable  to  permit  of 
redemption  on  any  other  terms. 

In  Popple  v.  Sylvester,  22  Ch.  D.  98,  there  was  am 
express  covenant  to  pay  interest  so  long  as  anything 
could  be  recovered  out  of  the  securit}^  which  remained 
operative  notwithstanding  the  recovery  of  a  judgment  upon 
the  covenant  to  pay  the  principal  debt.  With  this  case- 
however  should  be  read  the  judgment  of  the  Court  of  Appeal 
in  Ex  parte  Feivings,  25  Ch.  D.  338,  in  which  it  was  held 
that  the  covenant  was  merged  in  the  judgment,  and  that 
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the  mortgagee  was  only  entitled  to  interest  at  4  per  cent, 
upon  the  judgment  debt. 

Looking  at  the  cases  I  have  referred  to  I  do  not  think  that 
the  case  of  Re  Roberts — Goodckap  v.  Roberts,  14  Ch.  D.,  can 
be  vouched  in  support  of  the  contention  that  no  higher  rate 
than  6  per  cent,  can  be  recovered  in  our  Courts  as  damages 
or  interest  post  diem. 

There  the  Court  was  sitting  as  a  jury,  and  the  question 
was  what  rate  of  interest  should  be  given  as  damages  on 
a,  mortgage  bond  bearing  interest  at  ten  per  cent,  there  being 
no  covenant  to  pay  interest  after  the  day  named  for  pay- 
ment of  the  principal. 

J  esse!,  M.  R.,  says  : 

"  The  fact  of  the  parties  having  bargained  for  a  higher 
or  lower  rate  of  interest  for  a  time  certain  is  always  to  be 
taken  into  consideration  as  shewing  the  value  of  money, 
but  it  does  not  decide  the  question.  It  appears  to  me 
that  no  jury  would  give  more  than  five  percent,  in  such 
a  case  as  this,  and  sitting  as  a  jury  we  ought  not  to  give 
more." 

In  the  case  before  us  we  cannot  interfere  with  the  find- 
ing of  the  learned  Judge,  as  to  the  rate  of  interest  which 
should  be  given  as  damages  or  redemption  money.  He 
might  as  I  have  said,  have  adopted  a  higher  rate,  but  it  is 
impossible  for  us  to  say  that  he  was  wrong  in  taking  the 
statutory  rate  of  six  per  cent,  as  the  proper  measure  of 
damages  under  all  the  circumstances.  The  appeal  of  the 
mortgagee  must  therefore  be  dismissed. 

The  appeal  of  the  mortgagor  against  the  allowance  of  four 
per  cent.on  the  money hehad  paid  into  Court, over  and  above 
the  Court  interest,  must  also  be  dismissed.  The  mortgagor 
paid  it  into  Court  in  order  to  obtain  a  stay  of  proceedings, 
while  he  was  contesting  the  right  of  the  mortgagee  to  re- 
cover it  at  all.  The  latter  could  not  have  taken  it  out 
of  Court  pendente  lite,  and  upon  reason  and  authority 
iSinclair  v.  Great  Eastern  R.  W.  Co.,  L.  R.  3  C.  P.  391,) 
the  mortgagee  is  entitled  to  whatever  rate  of  interest  may 
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be  properly  recoverable  beyond  the  ordinary  Court  rate  on? 
the  money  so  paid  into  Court. 

Hag  arty,  C.  J.  0.,  and  Patterson,  J..  A.,  concurred. 

Appeal  and  cross-appeal  dismissed  with  costs. 


In  re  MacDougall. 

Solicitor,  certificate  to  practise  an — Uncertificated  solicitor  allowing  his  name- 
to  he  used— JR.  S.  0.  ch.  140. 

Held,  affirming  the  judgment  of  the  Q.  B.  D.  [Burton,  J. A.,  dissenting,  J 
that  a  duly  admitted  and  enrolled  solicitor,  who  does  not  takeout 
his  annual  certificate,  as  such,  cannot  allow  his  name  to  be  used  in  legal 
proceedings  as  partner  by  a  firm  of  practising  solicitors  even  though  he 
does  not  derive  any  emolument  therefrom,  without  rendering  himself 
liable  to  the  fines  and  penalties  imposed  by  R.  S.  O.  ch.  140,  sees.  20,  21. 

This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division — reported  13  0.  R  204,  where  the  facts 
are  fully  stated,  and  came  on  for  hearing  on  the  20th 
March,  1888  * 

Shepley,  for  the  appellant..  The  statute  under  which? 
this  proceeding  was  taken,  R.  S.  O.  ch.  140,  sees.  20-21, 
must  be  treated  as  a  penal  enactment.  As  such  it  must 
be  construed  strictty,  and  here  the  evidence  is  distinct  that 
the  appellant  has  never  practised  in  any  Court  within  the 
meaning  of  the  Act;  and  it  is  clearly  proved  that  he- 
never  was,  at  any  time,  an  actual  member  of  the  firm  of 
McDougall,  McDougall  &  Belcourt.  The  rule  of  law  which 
renders  a  man  holding  himself  out,  or  allowing  others  to 
hold  him  out,  to  the  world  as  a  partner  does  not  apply  to- 
this  case,  where  it  is  simply  a  personal  liability  to  the  Law 
Society,  under  the  provisions  of  the  Act. 

*  Present. —  Hagabty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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Reeve,  Q.G.,  and  W.  Bead,  for  the  respondents.  The 
evidence  of  Mr.  F.  Maedougall  shews  that  the  name  of  the 
appellant  was  indorsed  on  the  outside  of  papers  in  the 
proceedings  taken  by  the  two  avowed  members  of  the  firm, 
F.  Macdougall  &  Belcourt :  that  it  is  submitted  was  a 
practising  within  the  meaning  of  the  statute.  It  may  be 
conceded  that  the  appellant  did  not  practise  in  s  >  far  as 
the  actual  personal  conduct  of  litigation  by  himself  was 
concerned,  but  clearly  he  allowed  others  to  practise  in  his 
name,  and  thereby  he  really  did  practise,  that  is,  practised 
by  means  of  those  associated  with  him  in  business,  although 
it  may  be  admitted  that  he  received  no  share  of  the  profits. 
They  also  contended  that  so  long  as  the  appellant  remained 
on  the  roll  of  solicitors  he  was  liable  to  pay  all  duly  imposed 
fees  if  directly  or  indirectly  practising  whether  as  nominal 
partner  or  otherwise.  In  addition  to  the  cases  referred  to  in 
the  Court  below  Be  Simmons,  15  Q.  B.  D.  348,  was  cited. 

April  3rd,  1888.  Osler,  J. A. — Mr.  Shepley  argued  with 
a  good  deal  of  ingenuity, that  as  Mr.  MacDougall  is  not  really 
a  member  of  the  firm  of  MacDougall,MacDougall  &  Belcourt, 
as  between  themselves,  but  merely  permits  his  name  to  be 
used  in  legal  proceedings,  and  holds  himself  out,  or  allows 
himself  to  be  held  out  to  the  public  as  one  of  the  members  of 
the  firm,  he  is  not  a  practising  solicitor  within  the  meaning 
of  the  Solicitor's  Act.  With  all  deference  to  those  who  hold 
a  contrary  opinion,  I  think  that  if  we  accede  to  this  argu- 
ment we  should  give  the  Act  a  needlessly  narrow  construe-  i 
tion,  and  fritter  away  a  provision  made  quite  as  much  in 
the  interest  of  the  public  as  of  the  Law  Society. 

If  the  contention  can  be  upheld,  writs  may  be  issued,  and 
proceedings  in  the  Courts  carried  on  in  the  name  of  an 
uncertificated  solicitor  so  long  as  the  work  is  actually  done 
and  the  whole  profits  derived  by  one  who  is  certificated, 
but  who  for  any  reason  does  not  wish  to  practise  in  his 
own  name. 

Mr.  MacDougall  is  a  duly  qualified  solicitor,  that  is  to 
say,  a  solicitor  admitted,  and  enrolled,  but  he  has  not  taken 
out  his  annual  certificate. 


152 


ONTARIO  APPEAL  REPORTS. 


He,  nevertheless,  holds  himself  out  or  permits  himself  to 
be  held  out  to  the  public  as  a  practising  solicitor,  that  is  to 
say,  as  a  member  of  a  firm  of  practising  solicitors.  This 
he  may  no  doubt  do  without  incurring  any  penalty. 

He  has  also  permitted  his  name  to  be  used  as  a  member 
of  such  firm  in  carrying  on  legal  proceedings  in  actions  in 
the  Courts.  He  is  admittedly  not  a  member  of  the  firm 
as  between  himself  and  the  other  solicitors  who  are  per- 
mitted to  use  his  name,  and  has  no  interest  in  the  fees  and 
costs  of  the  litigation. 

Four  sections  of  the  Act  require  to  be  noticed. 

Section  20.  If  any  solicitor  (or  any  member  of  any  firm 
of  solicitors  in  his  own  name,  or  in  the  name  of  any  member 
of  his  firm)  practises  in  any  of  the  Courts  without  such 
certificate  being  taken  out  by  himself,  and  by  each  member 
of  his  firm,  he  shall  forfeit,  &'c. 

Section  21.  If  any  solicitor  practises  in  any  of  the  Courts 
*  *  without  such  certificate  *  *  he  shall  be  liable  to 
be  suspended,  &c. 

Section  25  forbids  a  solicitor  to  act  as  professional  agent 
of  a  person  not  duly  qualified  to  act  as  a  solicitor,  or  to  suffer 
his  name  to  he  used  "  in  any  such  agency"  on  account  or 
for  the  profit  of  any  unqualified  person. 

Section  27  declares  that  anyone  not  being  himself  a 
plaintiff  or  defendant,  who  without  being  admitted  and 
enrolled  as  a  solicitor,  commences  or  prosecutes  or 
defends  any  action  or  proceeding  in  Court,  shall  be  inca- 
pable of  recovering  fees,  and  shall  be  deemed  guilty  of  a 
contempt  of  Court,  &c. 

The  appellant  has  not  offended  against  the  last  two 
sections.  He  has  not  acted  as  professional  agent  of  an 
unqualified  person,  nor  suffered  his  name  to  be  used  as  such 
agent  on  account  of  or  for  the  profit  of  such  unqualified 
person.  Nor  has  he  prosecuted  or  defended  any  action 
without  being  admitted  and  enrolled  as  a  solicitor. 

The  question,  therefore,  simply  is,  whether  being  duly 
admitted  and  enrolled  as  a  solicitor,  but  not  having  taken 
out  his  certificate,  he  has  practised  as  such  within  the 
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meaning  of  sections  20  and  21  ?  It  is  no  answer  to  say 
that  he  derives  no  profit  from  the  business,  or  that  he 
practises  gratuitously  without  expectation  of  fee  or  reward 
in  a  particular  suit,  or  generally.  Under  our  Act  it  is  the 
practising  in  any  of  the  Courts  without  a  certificate,  which 
is  forbidden ;  not  merely  doing  so  for  gain  or  reward. 

The  existence  of  a  real  partnership  between  the  appel- 
lant and  the  other  members  of  his  apparent  firm  seems 
therefore  immaterial. 

Edmonson  qui  tarn  v.  Davis,  4  Esp.  14,  is  very  much 
in  point.  Under  the  Act  in  question  there,  a  solicitor 
became  liable  to  a  penalty  if  he  did  any  act  &c  ,  for  or  in 
expectation  of  am'  fee  or^  reward,  without  obtaining  and. 
entering  a  certificate. 

The  defendant  being  in  fact  in  partnership  with  another 
solicitor,  and  not  having  taken  out  a  certificate,  the  writ  of 
summons  was  issued  in  his  name  as  solicitor  in  a  cause,  in 
the  costs  and  fees  derivable  from  which  he  had  no  interest. 
Lord  Ken}7on  disposed  of  the  latter  point  which  is  not 
material  with  us,  by  saying  that  he  might  have  a  benefit 
from  the  suit  in  some  other  way,  or  by  means  of  some 
other  arrangement  in  the  partnership  and  added : 

"  But  he  has  held  himself  out  to  the  world  as  the  attor- 
ney in  the  cause,  and  I  think  he  would  be  deemed  so." 

The  decision  cannot  be  waived  aside  as  a  mere  nisi  prius 
one.  It  has  never  been  disapproved  of,  and  the  judgment 
having  been  afterwards  affirmed  in  error  the  ruling  at  the 
trial  must  have  been  at  least  submitted  to.  Tf  the  appellant's 
nominal  partners  had  issued  the  writ  of  summons  in  his 
name  alone,  or  in  the  firm  name,  could  he  have  said  that 
he  was  not  practising  as  a  solicitor,  though  really  doing 
nothing  more  than  permitting  his  name  to  be  used  by  or 
for  the  benefit  of  another  solicitor  ?  I  think  he  could  not. 
(See  the  Rules  0.  J.  Act  29-30  as  to  disclosure  by  solicitors  and 
plaintiffs.)  Here  the  writs  are  said  to  have  been  issued  in 
the  name  of  another  member  of  the  firm,  but  the  firm  name 
Is  used  in  the  subsequent  proceedings.    I  cannot  see  that 
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this  makes  any  difference.  It  is  much  more  than  advertis- 
ing. It  is  in  my  opinion  practising  iu  the  Courts  within 
the  meaning  of  the  Act.  I  think  the  Act  does  not  enable 
a  solicitor,  himself  uncertificated,  to  permit  his  name  to  bo- 
used by  another  as  that  of  a  practising  solicitor.  I  agree 
with  Wilson,  C.  J.,  that  that  is  "  practising  within  the  Act, 
for  every  time  his  name  is  indorsed  upon  the  law  proceed- 
ings as  one  of  the  solicitors  carrying  them  on  it  is  the  same 
as  if  he  were  standing  by  and  directed  his  name  to  be  so- 
used, and  in  effect  the  same  as  if  he  were  to  write  the  name- 
of  the  firm.'' 

Mr.  Justice,  now  Chief  Justice  Armour,  who  dissented 
in  the  Court  below,  seems  to  have  taken  a  somewhat  differ- 
ent view  of  the  facts,  observing  that  advertising  is  not 
practising,  in  which  I  fully  agree.  But  the  advertisement 
and  other  evidence  identified  the  appellant  as  one  of  the 
"  MaeDougal],  MacDougall  &  Belcourt,"  whose  name  was- 
used  in  legal  proceedings  in  the  Courts  with  his  assent, 
and  shewed  that  it  was  not  a  mere  arbitrary  name  or 
sign  adopted  by  two  of  them  as  the  title  of  the  firm. 

With  the  view  I  take  of  the  evidence,  I  think  the  case- 
comes  within  the  meaning  of  sections  20  and  21,  without- 
invoking  the  aid  of  section  8,  sub-section  38  of  the  Interpre- 
tation Act  which  is  applicable  even  to  enactments  of  a  penal 
nature. 

The  case  of  Stephenson  v.  Eigginson,  3  H.  L.  Cas.  638,. 
was  relied  upon  by  the  solicitor,  more  I  think  as  an  instance 
of  the  application,  in  a  somewhat  analogous  case,  of  the 
rule  that  penal  statutes  are  to  receive  a  strict  construction,, 
than  for  any  direct  bearing  it  has  upon  the  case  in  hand. 
There  it  was  held  that  a  person  who  was  the  Registrar  of 
the  Ecclesiastical  Court,  but  was  not  a  proctor,  was  not  liable 
to  the  penalties  imposed  by  the  Proctor's  Act  59  Geo.  III. 
ch.  9,  for  doing  certain  kinds  of  business,  which  although 
commonly  done  by  proctors  was  not  such  as  in  the  words 
of  the  Act  "  appertained,"  or  as  the  Court  interpreted  the= 
expression,  was  properly  incidental  to  the  office  of  a  proctor, 
and  therefore  might  be  done  by  anybody. 
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I  cannot  agree  that  we  at  all  contravene  the  principle  of 
the  decision  by  holding  that  an  uncertificated  solicitor  who 
allows  his  name  to  be  used  by  another  as  that  of  a  solici- 
tor practising  in  the  Courts  may  be  properly  said  to  he 
himself  a  practising  solicitor  within  the  meaning  of  the 
Solicitor's  Act. 

I  would,  therefore,  dismiss  the  appeal. 

Hagartv,  C.  J.  0.,  and  Patterson,  J.  A.,  concurred. 

Burton,  J.  A. — I  agree  with  the  learned  Chief  Justice 
of  the  Queen's  Bench  Division  that  the  penal  clauses  of  the 
R.  S.  0.  ch.  140  do  not  apply  to  the  appellant. 

It  is  quite  clear  that  he  is  not  brought  within  the  letter 
of  the  Act,  for  it  is  conceded  that  he  never  has  since  the 
formation  of  the  firm  practised  personally,  or  derived  any 
of  the  fees  or  emoluments  derived  by  the  firm  from  the 
practice  carried  on  by  the  two  members  constituting  the 
firm. 

I  do  not  at  all  question  that  by  the  course  pursued  he 
may,  by  allowing  his  name  to  be  used  as  a  member  of  the 
firm,  be  liable  for  moneys  collected  by  the  firm,  or  even  for 
negligence,  but  that  is  a  liability  dependent  upon  wholly 
different  considerations. 

Business  was  carried  on  in  this  city  for  many  years  in 
the  name  of  Robert  Baldwin  &  Son,  long  after  the  late 
Attorney-General  the  Hon.  Robert  Baldwin  and  his  father, 
had  retired,  and  from  what  many  of  us  know  of  the  char- 
acter of  Mr.  Baldwin,  we  may  be  sure  that  he  would  never 
have  allowed  it  to  be  done,  if  he  thought  that  there  was 
any  impropriety  or  illegality  in  doing  so. 

But  I  should  require  very  strong  authority  for  holding, 
especially  in  a  penal  statute,  that  the  words  "  practises  in 
any  of  the  Courts,"  were  to  be  construed  as  meaning  hold- 
ing himself  out  to  the  world,  or  allowing  himself  to  be  held 
out  to  the  world,  as  a  practising  solicitor. 

I  refer  to  Stephenson  v.  Higginson,  in  the  House  of 
Lords,  not  in  consequence  of  its  applicability  in  some  of 
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its  facts  to  the  present  case,  but  for  the  very  clear  rule  laid 
down  by  the  Lord  Chancellor  for  construing  Acts  of  Par- 
liament : 

"  In  all,"  he  says  :  "  I  apprehend  every  word  must  be 
understood  according  to  its  legal  meaning,  unless  it  shall 
appear  from  the  context  that  the  Legislature  has  used  it  in 
a  popular  or  more  enlarged  sense.  That  is  the  general  rule. 
But,  in  a  penal  enactment,  when  you  depart  from  the 
ordinary  meaning  of  the  words  used,  the  intention  of  the 
legislature  that  those  words  should  be  understood  in  a 
more  large  or  popular  sense  must  plainly  appear." 

I  do  not  mean  that  we  ought  even  in  the  construction  of 
-a  penal  statute  to  give  the  words  the  narrowest  meaning 
of  which  they  are  susceptible.  What  is  meant  by  it  is. 
that  Acts  of  this  kind  are  not  to  be  regarded  as  including 
any  thing  which  is  not  within  their  letter  as  well  as  their 
spirit,  which  is  not  clearly  and  intelligibly  described  in  the 
very  words  of  the  statute,  as  well  as  manifestly  intended 
by  the  Legislature.  Our  law,  says  Best,  C.  J.,  in  East  India 
Interest,  3  Bing.  193,  will  not  allow  of  constructive  offen- 
ces. No  man  incurs  a  penalty  unless  the  act  wdiich  sub- 
jects him  to  it  is  clearly  within  the  spirit  and  letter  of  the 
statute  imposing  such  penalty. 

It  would  be  extremely  wrong,  says  Abbott,  C.  J.,  in 
Regina  v.  Bond,  1  B.  &  Aid.  392,  that  a  man  should  by  a 
long  train  of  conclusions  be  reasoned  into  a  penalty  where 
the  express  words  of  the  Act  of  Parliament  do  not 
authorize  it. 

I  do  not  think  the  question  is  at  all  affected  by  our 
Interpretation  Act  declaring  that  all  Acts  and  every  pro- 
vision or  enactment  thereof  shall  be  deemed  remedial,  and 
shall  accordingly  receive  such  fair,  large,  and  liberal  con- 
struction and  interpretation  as  will  best  insure  the  attain- 
ment of  the  object  of  the  Act  according  to  the  true  intent, 
meaning,  and  spirit  thereof.  I  think  this  is  merely  putting 
in  statutory  form  what  the  Courts  of  modern  times  have 
over  and  over  again  laid  down  as  the  proper  rule  of  inter- 
pretation. 
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Bat  what  Avas  the  object  of  the  Act  ?  1  agree  with 
Chief  Justice  Sir  Adam  Wilson,  that  it  was  to  secure  a 
revenue  to  the  Law  Society  by  compelling  all  practising- 
attorneys  to  take  out  a  certificate,  and  paying  the  annual 
fee  therefor.  It  was  not  to  prohibit  a  person  allowing  a 
practising  firm  of  solicitors  to  continue  the  use  of  his 
name. 

It  may  well  be  that  any  one  with  a  keen  sense  of  honor, 
if  the  matter  was  brought  to  his  notice,  might  hesitate 
about  allowing  his  name  to  be  used  as  in  this  case,  from  the 
reflection  that  he  might  be  inducing  people  to  bring  their 
business  to  the  firm  under  the  impression  that  it  would 
receive  his  personal  attention  and  consideration  ;  but  that 
there  is  room  for  a  difference  of  opinion  upon  this  question 
is  obvious  from  the  fact^that  the  late  leader  of  the  bar  to 
whom  I  have  already  referred,  than  whom  a  more  high 
minded  and  sensitive  man  never  lived,  thought  it  not  incon- 
sistent with  his  dignity  and  high  position  to  do  so.  How- 
ever that  may  be,  it  is  a  question  upon  which  I  assume  that 
the  Law  Society  has  power  to  deal ;  it  can  be  no  reason  for 
straining  the  words  of  an  Act  of  Parliament  so  as  to  make 
that  an  offence  punishable  in  this  summary  and  severe 
way,  which  is  not  included  in  the  plain  and  ordinary  sense 
of  the  words  used. 

The  case  of  Edmonson  v.  Davies,  4  Esp.  14,  referred  to 
by  Wilson,  C.  J.,  is,  I  think,  very  clearly  distinguishable. 

There  the  defendant  was  actually  practising  as  an  attor- 
ney in  partnership  with  another  attorney,  receiving  his 
share  of  the  profits,  but  by  an  arrangement  between  them 
the  other  partner  was  to  receive  all  costs  arising  from  busi- 
ness done  for  his  own  connexions;  and  the  evidence  shewed 
that  in  the  particular  suit  for  the  proceedings  in  which 
that  action  was  founded  was  commenced  and  prosecuted 
by  the  other  partner  for  his  sole  benefit  only.  He  was  a 
member  of  the  firm  actually  carrying  on  business  as  a 
practising  attorney,  and  although  I  should  have  thought  it 
open  to  question  whether  under  the  peculiar  wording  of 
that  statute,  the  particular  act  in  respect  of  which  the 


158 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


penalty  was  sought  to  be  recovered  warranted  the  recovery, 
inasmuch  as  that  particular  suit  was  not  carried  on  by  the 
defendant  "in  expectation  of  any  fee  or  reward,"  those  being 
the  words  of  the  Act,  yet  the  fact  was  that  the  two  were 
carrying  on  the  practice  of  attorneys  for  fee  or  reward,  and 
the  arrangement  as  to  one  exclusively  enjoying  certain  of 
those  fees,  was  perhaps  not  different  in  principle  from  an 
agreement  to  divide  the  profits  in  a  certain  proportion.  It 
was  a  nisi  prius  decision,  and  although  afterwards  carried 
to  the  Exchequer  Chamber  on  another  point,  it  is  no 
authority  for  this  defendant  being  liable  in  the  present 
proceeding. 

I  am  of  opinion,  therefore,  that  the  appeal  ought  to  be 
allowed,  and  the.  action  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 

Burton,  J.  A.,  dissenting. 


(This  case  has  been  since  carried  to  the  Supreme  Court). 
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Coyne  v.  Broddy  et  al. 

Trustee  and  cestui  qui  trust— Statute  of  limitations. 

in  1877,  defendant  B  ,  who  was  engaged  in  a  general  business  collecting 
and  investing  money,  having  become  aware  that  plaintiff  held  some  pro- 
missory notes  of  one  F.  for  whom  B.  was  effecting  a  loan,  suggested  that 
plaintiff  should  hand  over  the  notes  to  him  as  money  was  going  through 
his  hands  for  F.  and  that  he  would  collect  them  and  save  the  amount  for 
herself  and  children.  Plaintiff  having  acted  on  such  suggestion  and 
the  money  having  been  received  by  B.  in  that  year  was  retained  by  him 
until  1886  when  he  became  insolvent  and  made  an  assignment  under 
the  Act  to  trustees,  who  in  distributing  the  assets  refused  to  recognise 
the  plaintiffs  claim,  and  pleaded  the  statute  of  limitations  to  an  action 
brought  to  enforce  payment. 

Held,  reversing  the  judgment  of  the  Chancery  Division  ( 13  0.  B. ,  173)  that 
the  transaction  was  such  as  created  the  relation  of  "trustee  and  cestui 
que  trust  between  the  plaintiff  and  B. ,  and  that  the  right  to  recover  from 
B's  estate  was  not  barred  by  the  lapse  of  time. 

This  was  an  appeal  from  the  judgment  of  the  Chancery 
Division  refusing  the  plaintiff's  application  to  set  aside  the 
judgment  of  Cameron,  C.  J.,  dismissing  this  action  with 
costs,  delivered  at  the  trial  thereof  at  Brampton,  in  Sep- 
tember, J  886. 

The  facts  appeared  to  be  that  the  plaintiff,  a  widow,  was 
in  1877,  the  holder  of  three  promissory  notes  amounting  in 
all  to  $500,  the  last  of  which  was  due  15th  June,  1880, 
made  by  one  Fletcher  to  the  plaintiff'. 

That  defendant  Broddy,  being  her  intimate  and  trusted 
friend,  was  aware  that  she  held  these  notes  and  in  or  about 
that  year  represented  to  her  that  he  was  having  business 
dealings  with  Fletcher,  and  could  collect  the  amount  of 
these  notes  from  him  out  of  an  advance  he  was  making^  to 
Fletcher,  if  she  would  entrust  the  notes  to  him  for  that 
purpose  ;  and  in  compliance  with  his  request  she  entrusted 
Broddy  with  the  notes,  for  the  special  purpose  of  receiving 
the  amount  thereof  from  Fletcher  for  her  and  to  account 
to  her  therefor,  which  he  undertook  to  do ;  and  that  he 
realised  the  amount  in  the  year  1877,  and  delivered  up 
the  notes  to  Fletcher,  but  never  accounted  to  plaintiff  or 
paid  the  same  save  $75  paid  on  account. 

It  further  appeared  that  Broddy  in  1886,  being  insolvent, 
executed  a  deed  of  assignment  of  his  property  to  his  co- 
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defendants  McFaclden  and  Graham  in  trust  to  be  realised 
and  distributed  ratably  amongst  his  creditors. 

That  pursuant  to  notice  given  to  McFaclden  and  Graham,, 
the  plaintiff  filed  her  claim  with  thenvbut  they  repudiated 
it  and  refused  to  recognise  it  as  a  claim  against  the  estate. 

The  plaintiff'  claimed  from  Broddy  the  balance  due  with 
interest ;  and  from  McFadden  and  Graham  her  proper 
dividend  out  of  the  estate. 

The  defendants  McFadden  and  Graham  defended,  relying 
principally  on  the  Statute  of  Limitations. 

The  facts  are  more  fully  set  forth  in  the  report  of  the 
case  in  the  Court  below,  13  0.  R.  173. 

The  appeal  came  on  to  be  heard  on  the  6th  February,, 
1888.* 

Bain,  Q.C.,  for  the  appellant. 

J.  H.  McDonald,  Q.C.,  for  the  respondents. 

March  6, 1888.  Patterson,  J.  A.— The  view  of  Broddy  'im- 
position, upo1^  which  the  judgment  of  the  late  Chief  Justice 
of  the  Common  Pleas  at  the  trial,  and  that  of  the  Chan- 
cellor in  the  Divisional  Court  proceeded  was,  that  he 
received  from  Fletcher,  out  of  the  money  lent  him  on 
mortgage  by  Beattie,  the  amount  of  Fletcher's  promissory 
notes,  as  agent  for  Mrs.  Coyne,  and  for  the  purpose  of 
handing  over  the  money  to  her.  He  was  regarded  simply 
as  a  debtor  to  the  plaintiff  for  the  amount  so  received,  and 
therefore  entitled  to  set  up  the  Statute  of  Limitations  as 
a  bar  to  this  action. 

In  the  opinion  of  Mr.  Justice  Proudfoot,  who  held  that- 
the  money  was  received  upon  an  express  trust,  the  situa- 
tion resembled  that  which  was  thus  described  by  my 
brother  Osier  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  in  Cook  v.  Grant,  32  C.  P.  511 : — 

"It  is  not  necessary,  as  the  defendant  contended,  that 
such  a, trust  should  be  evidenced  by  writing  to  prevent  the 
operation  of  the  statute,  and  I  think  it  clear  upon  the 

*  Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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evidence  that  William  Grant  held  this  money  as  trustee 
upon  an  an  express  trust  for  the  plaintiff.  He  was  not 
merely  a  legal  debtor  to  the  plaintiff  in  respect  of  it.  He 
had  been  entrusted  with  it  for  her.  As  he  himself  ex- 
pressed it,  he  was  taking  charge  of  it  for  her.  He  had 
received  and  was  holding  it  expressly  for  a  particular  pur- 
pose, namely,  for  her  benefit,  and  nothing  more  was  wanting 
to  place  him  in  a  fiduciary  position  towards  her  in  respect 
of  it:  McFadden  v.  Jenhyns,  1  Ph.  133;  Stone  v.  Stone. 
L.  R.  5  Ch.  74  ;  Cameron  v,  Campbell,  27  Gr.  307 ;  Foley 
v.  Hill,  2  H.  L.  C.  28,  35 ;  Banner  v.  Berridge,  18  Ch.  D. 
254." 

We  are  indebted  to  the  Chancellor  and  to  Mr.  Justice 
Proudfoot  for  their  carefully  considered  judgments,  in 
which  all  the  casesjiecessary  to  be  referred  to«are  reviewed, 
and  I  gather  from  them  that  the  difference  of  opinion 
which  existed  is  upon  a  question  of  fact  rather  than  of  law. 

The  fact  to  be  ascertained  is  upon  what  terms  was  the 
money  received  and  held  by  Broddy,  and  the  evidence 
from  which  the  inference  of  fact  has  to  be  deduced  is 
remarkable  for  the  indefinite  accounts  which  are  all  the 
witnesses  are  able  i  give  of  a  matter  concerning  which 
there  ought  not  to  have  been  any  uncertainty. 

From  my  examination  of  the  evidence  I  agree  with  Mr. 
Justice  Proudfoot  that  Broddy  received  the  money  to  hold 
it  for  Mrs.  Coyne,  not  to  pay  it  at  once  over  to  her ;  and  I 
think  the  proper  inference  from  all  that  we  are  told  is  that 
he  was  to  invest  it  for  her,  not  to  keep  it  laid  up  in  a 
napkin. 

Mrs.  Coyne  had  sold  a  house  to  a  Mr.  Fletcher,  and  had 
taken  his  promissory  notes  for  part  of  the  purchase  money, 
taking  no  security.  She  probably  had  a  vendor's  lien  on 
the  property,  but  it  is  also  probable  that  that  was  not 
thought  of. 

Mr.  Fletcher  was  about  to  borrow  some  money,  through 
Mr.  Broddy,  on  a  mortgage  of  the  property,  and  at  Mr. 
Broddy 's  suggestion  he  borrowed  enough  to  pay  off  the 
amount  of  his  notes  to  Mrs.  Coyne.  The  unpaid  notes 
seem  to  have  amounted  to  $500.  They  were  not  yet  due, 
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and  they  were  held  for  Mrs.  Coyne  by  her  brother,  Mr. 
Scott. 

According  to  Mr.  Scott's  evidence,  Mr.  Broddy  said  to 
him  that  he  was  arranging  a  loan  for  Mr.  Fletcher,  and  if 
Mr.  Scott  would  give  him  the  notes  he  thought  he  could 
save  them  for  the  widow  and  orphans  out  of  that  money. 
Mr.  Scott  gave  him  the  notes  and  he  received  the  amount 
of  them  from  Mr.  Fletcher  by  retaining  it  from  the  mort- 
gage money  which  passed  through  his  hands. 

Mr.  Broddy  is  thus  described  by  Mr.  Scott,  and  Mr. 
Fletcher  says  substantially  the  same  thing,  "  he  was  bailiff 
of  the  Division  Court  occasionally ;  and  I  think  he  was 
general  agent  for  everybody,  for  everything  nearly ;  to  a 
great  extent  handling  money  for  different  people ;  he  did 
general  business  for  a  great  many  people,  a  money  business, 
the  collection  and  investing  of  money." 

He  had  interested  himself  for  Mrs.  Coyne  after  her 
husband's  death,  taking  an  active  part  in  arranging  her 
affairs,  getting  her  husband's  creditors  to  release  their  debts 
or  assign  them  to  her,  and  in  other  ways  aiding  in  saving 
for  her  benefit  what  could  be  realized  for  her  from  her 
husband's  estate. 

After  Mr.  Scott  had  handed  over  the  notes  to  Mr. 
Broddy,  and  had  heard  from  him  that  he  had  carried 
through  the  proposed  arrangement  with  Fletcher,  he  seems 
to  have  given  no  more  attention  to  the  matter,  but  to  have 
left  it  in  Broddy's  hands.  He  was  asked  :  "  Had  you  any 
reason  to  suppose  that  money  was  not  safe  in  Mr.  Broddy's 
hands  ? "  and  answered,  "  None  whatever.  I  looked  upon 
it  as  about  the  safest  place  in  Brampton." 

The  transaction  was  in  1877,  apparently  in  February. 
The  trial  took  place  in  September,  1886. 

Mrs.  Coyne  received  from  Mr.  Broddy — eight  or  nine 
years  ago,  as  she  said  at  the  trial,  which  would  therefore 
be  not  later  than  September,  1878 — a  sum  of  money  which 
she  thinks  was  $30,  but  she  is  not  certain  that  it  was  not 
$50.  Mr.  Scott  thinks  that  she  told  him  at  the  time  that 
it  was  $50.  She  had  been  wanting  money  and  had  at  his 
suggestion  written  to  Mr.  Broddy  for  some. 
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This  seems  to  have  been  the  only  payment  in  respect  of 
these  moneys. 

A  cheque  for  $25,  given  by  Mr.  Broddy  to  Mrs.  Coyne 
in  1884.  is  marked  "  loan,"'  and  neither  she  nor  Mr.  Scott, 
who  wrote  the  cheque,  is  able  to  give  any  explanation 
concerning  it. 

I  read  another  passage  from  Mr.  Scott's  evidence : 

"  Q.  Was  any  application  made  to  Broddy  for  repayment 
of  this  money  since  1877,  do  you  know  ?  A.  Not  as  far 
as  I  know  ;  I  made  none. 

"  Q.  Why  not  ?  A.  Because  I  thought  he  was  taking 
care  of  the  money  for  Mrs.  Coyne,  and  I  thought  it  might 
come  in  when  she  might  need  it  worse.  * 

"  Q.  Did  you  know  the  interest  was  not  being  paid  ? 
A.  Yes. 

':  Q.  During  all  these  years  ?    A.  During  all  these  years." 
I  do  not  know  what  force  to  give  to  the  expression  "all 
these  years." 

The  payment  of  $30  or  $50  in  1877  or  1878  may  or  may 
not  have  been  interest.  All  we  are  told  of  it  is.  that  Mrs. 
Coyne  wrote  for  money,  and  the  remittance  was  sent  to 
her. 

Mrs.  Coyne  adds  nothing  to  her  brother's  account  of  the 
transaction  with  Broddy.  She  had  left  the  notes  in  her 
brother's  hands,  and  did  not  meddle  in  the  matter  after- 
wards, knowing  nothing  of  what  was  done  beyond  what 
he  told  her. 

No  further  information  from  the  books  of  Broddy,  if  he 
kept  any,  or  from  any  other  source,  is  produced. 

We  have  then  to  deal  with  such  facts  as  the  evidence 
discloses. 

We  have  Mr.  Broddy,  whose  business  was  to  act  for 
others  in  investing  moneys,  who  was  acting  in  that  capacity 
for  Mr.  Beattie,  whose  money  he  lent  to  Fletcher,  and  for 
many  others,  and  who  was  a  trusted  friend  of  the  plaintiff, 
receiving  on  her  account  $500  for  the  three  current  notes, 
saving  that  money,  as  he  expressed  it,  for  the  widow  and 
orphans,  entrusted  with  it  in  confidence  of  its  being  safe 
with  him  no  demand  of  it  being  made  for  the  reason  given 
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by  Mr.  Scott,  who  was  not  a  man  unacquainted  with  busi- 
ness matters,  that  he  was  taking  care  of  it  for  Mrs.  Coyne,. 
Mr.  Scott  regarding  it  as  a  fund  that  ""might  come  in  when 
she  needed  it  worse." 

The  conclusion  seems  to  me  a  matter  of  course  that 
Broddy  had  the  money  to  invest  for  Mrs.  Coyne.  Badly 
off,  as  she  is  said  to  have  been,  she  did  not  need  to  break 
in  upon  this  fund  for  any  immediate^wants. 

This  is  shewn  by  Mr.  Scott's  answer,  just  referred  to,  and 
from  the  fact  that  when  she  wanted  money  she  asked  for 
it,  and  got  it.  The  $25  cheque,  which  was  called  a  loan, 
but  which  she  was  never  asked  to  repay,  may  have  been  a 
loan  only  in  the  sense  of  being  an  advance  of  cash  at  a 
moment  when  there  was  no  cash  of  hers  actually  on  hand. 

If  the  $500  had  been  handed  over  by  Mr.  Broddy  to- 
Mrs.  Coyne  she  would  have  had  to  give  it  to  some  one  to 
invest  for  her,  and  why  should  she  have  preferred  a 
stranger  to  the  friend  who,  in  acting  for  her,  was  acting  in 
the  line  of  his  ordinary  business  ? 

I  am  not  pressed  with  any  difficulty  from  the  fact  that 
so  many  years  passed  without  money  being  asked  or  paid 
for  either  principal  or  interest,  or  from  the  incident  of  the 
so  called  loan  in  1884, 

The  obvious  and  most  forcible  argument  to  found  on 
those  facts  is,  that  Broddy  had  no  money  belonging  to  the 
plaintiff,  either  having  never  had  any  or  having  paid  it  all- 
over.    But  there  is  no  such  argument  advanced. 

It  is  unfortunate  that  Mr.  Broddy's  own  evidence  is 
inaccessible.  It  may  reasonably  be  presumed  that  he 
would  have  been  able  to  clear  up  what  now  causes  some 
perplexity ;  but  drawing  from  the  evidence  we  have  the 
inferences  to  which  it  seems  properly  to  lead,  my  conclu- 
sion is  that  the  money  was  held  on  an  express  trust,  and 
that  we  should  allow  the  appeal. 

Osler,  J.  A. — It  has  not  been  argued  or  even  suggested, 
either  that  the  defendant  Broddy  did  not  receive  the 
amount  of  the  plaintiff's  notes,  or  that  he  paid  it  over  ta 
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her  or  to  any  one  for  her.  That  being  so,  it  is  not  a 
violent  inference  from  the  evidence  that  he  received  and 
retained  it  on  an  express  trust,  namely,  to  take  care  of  and 
invest  it  for  the  plaintiff.  It  is  indeed  a  much  more  pro- 
bable inference  than  that  the  plaintiff  permitted  a  sum  so 
important  to  one  in  her  position,  to  remain  so  long  in 
Broddy's  hands  without  any  understanding  at  all. 

I  therefore  agree  with  Mr.  Justice  Patterson  that  the 
Statute  of  Limitations  cannot  be  set  up  as  a  defence  to 
the  action. 

The  plaintiff  should  have  judgment  against  Broddy  for 
the  amount  of  the  notes  and  interest,  and  agfainrst  the  other 
defendants  requiring  them  to  admit  her  claim  and  place 
her  upon  the  dividend  sheet  as  a  creditor  for  the  amount 
thereof. 

Hagarty,  C.  J.  0.  and  Burton,  J.  A.,  concurred. 

Appeal  allowed  with  costs. 


[As  bearing  on  this  case,  see  Doohy  v.  Watson,  39  Oh.  D.  178.] 
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Clarkson  v.  The  Ontario  Bank. 
Edgar  v.  The  Central  Bank  of  Canada. 
Kennedy  v.  Freeman. 
Hunter  v.  Drummond. 

Constitutional  laio— 48  Vict.  ch.  26  (R.  S.  0.  ch.  124)  B.  A.  Act,  sec. 
91 — "Bankruptcy  mid  insolvency" — Sec.  92,  "Property  and  civil  rights 
in  the  Province." 

In  actions  by  assignees  for  creditors  under  48  Vict.  ch.  26  (0.),  and  amend- 
ments (now  R.  S.  0.  ch.  124)  to  impeach  transactions  as  fraudulent  and 
void,  under  that  statute,  the  Court  was  evenly  divided  as  to  the  con- 
*  stitutional  validity  of  the  Act. 

Per  Hagartv,  C.  J.  0.,  and  Osler,  J.  A. — The  statute  which  is  one  of 
general  application  for  the  disposition  of  insolvent  estates  must  be 
regarded  as  a  whole  and  is  ultra  vires  as  being  legislation  on  the  subjects 
„    of  bankruptcy  and  insolvency. 

Per  Burton  and  Patterson,  JJ.A. — The  matters  dealt  with  by  the 
statute  come  clearly  within  the  definition  of  ' '  Property  and  civil 
rights  in  the  Province. " 

Per  Burton  and  Pattebsgn,  JJ.A.,  also,  (in  Clarkson  v.  The  Ontario 
Bank),  sub-sec.  3  of  sec.  3  of  48  Vict.  ch.  26  (now  repealed)  did  not  vest' 
in  an  assignee  the  right  to  maintain  an  action  to  recover  back  moneys 
paid  by  a  person  in  insolvent  circumstances  within  one  month  of  an 
assignment  by  him  under  the  Act. 

Per  Burton,  J, A.  (in  Kennedy  v.  Freeman),  sec.  2 of  48  Vict.  ch.  26  (now 
E.  S.  0.  ch.  124,  sec.  2),  should  be  read  as  intended  to  invalidate  any 
act  fraudulent  in  the  sense  of  being  a  violation  of  the  statute  if  it  has 
the  effect  of  defeating  or  delaying  creditors  or  giving  one  or  more  of 
them  a  preference  over  others. 

Semble,  per  Osler,  J.  A.  (in  the  same  case)  the  meaning  of  sec.  2  is,  that 
when  a  person  is  in  insolvent  circumstances,  if  either  the  intent  or  the 
effect  of  the  transaction  is  to  prefer,  the  creditor,  that  is  all  that  is 
necessary  to  avoid  it. 

The  plaintiff  [was  the  assignee  of  the  firm  of  William 
Kyle  and  Company  ;  and  in  his  statement  of  claim  set 
forth  :  that  thattfirm  on  the  22nd  of  September,  1885,  made 
an  assignment  to  him  : 

That  on  the  27th  of  August,  1885,  the  firm  being  in 
insolvent  circumstances  &c,  paid  to  the  Bank  $509.60  : 

That  on  the  28th  of  the  same  month  the  firm  paid  to  the 
Bank  $2,900  : 

That  on  the  4th  of  September,  1885,  the  firm  paid  to  the 
Bank  $2,995.97  : 

And  that  on  the  12th  of  the  same  month  the  firm  paid 
to  the  Bank  $3,000. 
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And  the  plaintiff  claimed  that  such  payments  were  void 
under  the  provisions  of  the  Statute  of  Ontario,  48  Vict.  ch. 
26,  as  against  the  plaintiff  and  the  creditors  of  the  said 
firm. 

The  defendants  demurred  to  the  statement  of  claim,  upon 
the  ground  that  the  statute  did  not  vest  in  the  plaintiff  the 
rio-ht  to  maintain  the  action,  and  further  that  the  Act  was 
ultra  vires. 

The  defendants  also  demurred  to  the  paragraphs  relating 
to  the  first  two  of  such  payments,  upon  the  ground  that 
the  same  were  made  before  the  Act  came  into  force,  and 
that  the  Act  was  not  retroactive  r 

The  demurrers  were  argued  before  Ferguson,  J.,  on  the 
19th  of  January,  1887,  when  judgment  was  given  overrul- 
ing the  first  demurrer,  and  allowing  the  second. 

Thereupon  the  defendants  appealed  from  that  part  of 
the  order  overruling  the  first  demurrer  ;  and  the  plaintiff 
appealed  from  that  part  allowing  the  second  demurrer;  and 
by  consent  of  parties  the  appeals  were  argued  together  on 
the  30th  of  November,  and  1st  of  December,  1887.* 

Moss,  Q.C.,  for  the  Ontario  Bank,  contended  that  so 
much  of  the  order  as  directed  that  the  demurrer  be  over- 
ruled was  erroneous,  and  should  be  reversed,  and  the 
demurrer  allowed  with  costs. 

The  plaintiff  only  asserted  a  right  to  sue  by  virtue  of  an 
assignment  made  to  him  under  the  provisions  of  uhe  Statute 
of  Ontario,  48  Vict.  ch.  26,  and  shewed  no  other  .  right  to 
maintain  the  action,  either  as  a  creditor  or  on  behalf  of  the 
creditors  of  William  Kyle  &  Co.,  nor  was  such  action  framed 
as  an  action  by  a  creditor  or  on  behalf  of  creditors  of  that 
firm,  and  unless  the  respondent  had  a  title  under  the  pro- 
visions of  the  Act,  he  had  no  right  to  maintain  this  action 
against  the  Bank. 

Counsel  also  contended  that  the  act  was  ultra  vires  and 
beyond  the  power  of  the  Legislature  of  Ontario  to  enact, 
the  Act  being  legislation  in  respect  to  bankruptcy  and  in- 

*  Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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solvency,  and  the  right  to  legislate  with  regard  to  these 
matters  being  exclusively  vested  by  the  British  North 
America  Act  in  the  Parliament  of  the  Dominion. 

That  the  Legislature  of  Ontario  had  no  power  to  legislate 
in  respect  to  the  matters  assumed  to  be  dealt  with  by  the 
Act,  and  especially  with  regard  to  assuming  to  confer  upon 
a  debtor's  assignee  the  right  of  maintaining  actions 
such  as  the  present,  and  assuming  to  deal  with  the  estates 
of  persons  in  insolvent  circumstances  in  the  manner  they 
had  been  by  the  Act ;  which  contained  provisions  and 
enactments  based  entirely  upon  insolvency  or  bankruptcy, 
and  without  the  occurrence  of  which  such  provisions  would 
be  improper  and  unnecessary. 

Under  any  circumstances  the  Act  did  not  vest  in 
the  plaintiff  the  right  to  maintain  this  action,  nor  did  it 
confer  on  him  such  rights,  powers  or  authorities  as  enabled 

him  to  call  in  question  the  transaction  mentioned  in  the 

statement  of  claim. 

The  plaintiff  could  only  maintain  this  action  by  force  of 

the  48  Vict,  ch.  26,  and  that  Act  did  not  come  into  force 

until  the  1st  of  September,  1885,  and  was  not  retroactive 

in  its  effect. 

At  the  time  of  the  alleged,  payments  to  the  bank,  referred 
to  in  the  statement  of  claim,  the  payments  were  legal  and 
valid,  and  he  submitted  that  they  were  not  rendered  illegal 
and  invalid  by  reason  of  the  statute  subsequently  coming 
into  force  ;  and  that  nothing  in  the  Act  gave  colour  to  the 
contention  that  a  payment  or  act  valid  when  made  or  done 
was  to  be  rendered  invalid  upon  the  Act  coming  into  force  ; 
and  it  was  clear  that  the  Act  was  not  intended  to  apply,  and 
could  not  be  construed  to  apply  to  any  payment  made  prior 
to  that  date. 

J.  H.  McDonald,  Q.C.,  for  Glarkson.  The  demurrer 
admits  that  the  payments  in  question,  i.e.  those  made  in 
August,  1885,  were  made  under  the  circumstances  and 
within  the  time  mentioned  in  sub-sec.  3,  of  sec.  3  of  the 
Act  respecting  assignments  for  the  benefit  of  creditors  ; 
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and  there  is  nothing  in  the  Act  to  indicate  that  an  assign- 
ment made  within  thirty  days  after  the  Act  came  into 
force  (1st  September,  1885),  is  to  have  a  different  operation 
and  effect  from  that  of  an  assignment  made  after  that  date, 
and  the  judgment  in  question  does  not  give  to  an  assignee, 
under  an  assignment  made  within  thirty  days  after  the 
passing  of  the  Act,  the  benefit  of  this  sub-section.  In 
oivino-  full  effect  to  the  words  of  this  sub-section  no  hard- 
ship  is  worked  in  the  present  case.    The  Act  was  passed 
on  the  30th  March,  1885,  and  the  proclamation  bringing  it 
into  effect  was  issued  on  the  15th  July,  following.  From 
that  date  the  defendants  knew  that  an  assignment  might 
be  made  under  the  Act  on  the  1st  September,  1885,  under 
which  all  payments  made  after  the  1st  August,  1885, 
would  be  open  to  attack ;  and  in  order  to  give  full  effect 
to  the  language  used  it  is  not  necessary  to  shew  that  the 
Act  has  a  retrospective  operation  :  under  the  words  of 
this  sub-section  the  payments  made  in  August,  1885,  were 
void,  and  Clarkson  the  present  plaintiff  is  entitled  to 
recover  the  same  for  the  benefit  of  the  general  body  of 
creditors.    Under  the  Act  the  plaintiff  as  assignee  of  the 
insolvent  firm  has  a  right  to  maintain  this  action,  and  to 
recover  from  the  defendants  the  moneys  in  question  or  a 
portion  thereof.    He  also  contended  that  the  Act  was  intra 
vires  of  the  Legislature  of  the  Province  of  Ontario,  being- 
legislation  in  respect  of  property  and  civil  rights  ;  and 
did  not  come  within  the  subjects  of  bankruptc}^  and  in- 
solvency within  the  meaning  of  the  British  North  America 
Act,  as  it  did  not  enable  a  creditor,  in  invitum,  to  take 
proceedings  for  the  seizure,  sale,  and  distribution  among  the 
creditors  of  the  assets  of  the  debtor ;  neither  did  it  pro- 
vide for  a  discharge  of  the  debtor :  Regina  v.  St.  Marys — 
Whitechapel,  12  Q.  B.  120  ;  Regina  v.  Leeds  and  Bradford 
R.  W.  Co.,  18  Q.  B.  343  ;  Gornill  v.  Hudson,  8  E.  &  B. 
429  ;  Taivlev  v.  Chatterton,  6  Bing.  258  ;  Pardo  v.  Bingham, 
L.  K  4  Ch.  735  ;  Re  Tate,  5  U.  C.  L.  J.  N.  S.  260,  were 
referred  to. 
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March  20,  1888.  Hagarty,  C.  J.  0.— The  point  chiefly 
to  be  decided  in  these  four  appeals  before  us,  is,  as  to 
the  validity  of  an  Act  of  the  Legislature  of  Ontario, 
passed  30th  March,  1885,  48  Vict.  ch.  26,  <0.,)  entitled  "  An 
Act  respecting  assignments  for  the  benefit  of  creditors." 

It  is  contended  for  the  appellants  that  the  Act  is  ultra 
vires  as  infringing  the  exclusive  jurisdiction  of  the 
Dominion  Parliament  in  bankruptcy  and  insolvency. 

The  preamble  states  "  whereas  great  difficulty  is  expe- 
rienced in  determining  cases  arising  under  the  present  law 
relating  to  the  transfer  of  property  by  persons  in  insol- 
vent circumstances,  or  on  the  eve  of  insolvency,  and  it  is- 
desirable  to  remedy  the  same."    It  then  repeals  a  couple 

of  sections  of  former  Acts,  and  by  section  2,  enacts  that 
every  gift,  assignment,  payment,  &c,  of  goods  and  chattels, 
bills,  bonds,  notes,  &c,  or  of.  any  other  property,  real  or 
personal,  made  by  any  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  is  unable  to  pay  his  debts  in  full,  or  knows 
that  he  is  on  the  eve  of  insolvency,  with  intent  to  defeat 
or  delay  or  prejudice  creditors,  or  to  give  any  preference, 
or  which  has  such  effect,  shall,  as  against  them,  be  utterly 
void. 

Sec.  3.  Declares  this  shall  not  affect  any  assignment  made 
to  the  sheriff  of  the  county,  or  to  another  assignee  with 
consent  of  creditors,  for  the  purpose  of  ratably  and  without 
preference  paying  his  creditors,  &c. 

4th.  Every  assignment  for  general  benefit  under  this 
Act  shall  be  valid  if  it  profess  to  convey  all  his  personalty 
and  realty,  &c,  and  such  assignment  shall  vest  in  the 
assignee  all  his  realty  and  personalty,  &c,  whether  vested 
or  contingent,  except  such  as  are  exempt  from  seizure  in 
execution. 

Sec.  5.  Provides  for  the  case  of  the  debtor  owing  debts 
individually,  and  as  a  co-partner,  and  for  the  ranking  of 
claims  on  the  estate  by  which  they  were  contracted,  and 
shall  only  rank  on  the  other  after  all  the  creditors  of  that 
other  have  been  satisfied. 

Sec.  G.  Allows  a  specified  majority  of  creditors  to  substi- 
tute another  assignee  for  the  sheriff. 


XV.] 


CLARKSON  V.  ONTARIO  BANK. 


171 


Sec.  7.  The  exclusive  right  of  suing  for  the  rescission  of  . 
agreements  or  deeds,  &c,  made  or  entered  into  in  fraud  of 
creditors  shall  be  in  the  assignee,  and  provides  for  the  case 
of  the  assignee  declining  to  prosecute  a  claim  ;  by  leave  of 
the  judge  a  creditor  may  after  indemnifying  the  assignee 
use  his  name  and  obtain  the  exclusive  benefit  of  tti  sueit,  &c. 

Sec.  8.  Allows  the  recovery  of  money  or  goods,  or  proceeds 
thereof,  if  sold,  from  any  person  who  received  them  from 
the  assignor  under  circumstances  prohibited  by  sec.  2. 

Sec.  9.  An  assignment  under  the  Act  shall  take  prece- 
dence of  all  judgments  and  executions  not  completely 
executed  by  pavment. 

Sec.  10.  Allows  a  Judge  to  amend  or  correct  any  mistake, 
defect,  or  imperfection  in  a  deed  of  assignment. 

Sec,  16.  Directs  the  assignee  to  convene  a  meeting  of 
creditors  in  five  days  for  the  appointment  of  inspectors 
and  providing  for  the  disposal  of  the  estate. 

Sec.  17.  Provides  for  the  voting  of  creditors  by  proxy 
or  personally,  but  not  to  vote  without  filing  an  affidavit 
of  claim. 

Sec.  18.  Provides  for  the  number  ol  votes  on  a  scale 
relative  to  the  amount  of  claim.  *  *  Creditors,  on 
making  proof,  to  state  as  to  securities  held  and  value  the 
same ;  and  assignee,  with  the  consent  of  creditors,  may 
either  consent  to  valuation  and  proof  for  balance,  or  require 
assignment  of  security  at  an  advance  of  10  per  cent,  over 
specified  value,  &c.  *  *  Then  follow  directions  as  to 
negotiable  paper,  on  which  the  debtor  is  only  indirectly  or 
secondarily  liable  ;  this  must  be  valued  also. 

Sec.  19.  Holders  of  claims  not  accrued  [qu.  matured,]  may 
prove  and  vote,  but  interest  to  be  deducted  for  the  time 
it  has  to  run. 

The  following  session,  1886,  ch.  25,  was  passed,  making 
certain  amendments  as  to  payments  by  a  debtor,  and  as  to 
securities  held  by  creditors  Fbefore  assignment  ;  and  as  to 
securities  given  for  pre-existing  debts. 

Sec.  4.  Provides  that  when  a  new  assignee  is  appointed 
under  the  Act,  the  estate  shall  vest  without  transfer,  with 
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provisions  as  to  dividend  sheets  and  after  notices  to  credi- 
tors, and  power  to  pay  dividends  on  all  claims  not  objected 
to  within  a  named  time. 

In  the  session  of  1887,  a  second  amending  Act,  ch.  19,  was 
passed.  Sec.  2,  as  to  sales  and  payments  ;  that  payments 
or  transfers  made  of  property  validly  obtained  by  a  pur- 
chaser to  a  creditor,  should  be  void  against  the  creditor  to 
whom  it  was  made,  if  under  circumstances  which  would 
avoid  it  if  made  directly  by  the  debtor. 

Sec.  3.  Every  assignment  not  void  by  sec.  2  of  the  first 
Act  not  made  to  the  sheriff  or  an  assignee  with  the  credi- 
tors' assent,  shall  be  void  as  against  a  subsequent  assign- 
ment made  in  conformity  with  the  Act. 

Sec.  6.  If  a  creditor  claiming  to  rank,  does  not  within 
reasonable  time  furnish  proofs,  the  Judge  on  the  assignee's 
application  may  notify  him  to  the  Judge's  satisfaction,  and 
if  the  creditor  make  default,  he  shall  be  wholly  barred  of 
any  right  to  share,  and  the  assignee  may  distribute  the 
estate  as  if  no  claim  made  ;  the  debtor  remaining  liable. 

Further  provision  is  also  made  for  contestation  of  claims, 
and  for  calling  meetings,  and  by  sec.  11  if  a  sufficient 
number  of  creditors  do  not  attend,  the  County  Judge  may 
give  all  necessary  directions  as  to  disposal  of  the  estate. 

In  Glarkson  v.  Ontario  Bank,  the  assignment  was  made 
under  the  first  Act  on  22nd  September,  1885,  which  came 
into  force  1st  September,  1885. 

In  Edgar  v.  Central  Bank,  assignment  made  13th  July, 
1886,  after  the  first  amending  Act. 

In  Hunter  v.  Drummond,  assignment  loth  July,  1886  ; 
Kennedy  v.  Freeman,  assignment  7th  June,  1886.  The 
three  last  named  cases  being  since  the  first  amending  Act. 

The  appellant  says  that  this  Act  is  ultra  vires,  as 
trenching  on  the  subjects  of  bankruptcy  and  insolvency, 
reserved  for  the  exclusive  jurisdiction  of  the  Domin- 
ion Parliament ;  that  it  is  to  all  intents  a  law  for  the 
judicial  administration  of  an  insolvent's  estate  by  means 
unknown  to  the  common  law,  and  conferring  rights  on 
an  assignee  in  addition  to  and  beyond  all  rights  assigned 
to  him  by  the  debtor. 
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The  respondents  deny  this,  and  insist  that  the  law  falls 
within  the  right  of  legislation  as  to  property  and  civil 
rights  ;  that  it  does  not  enable  a  creditor  to  take  pro- 
ceedings,  in  invitum,  for  the  distribution  of  the  estate, 
and  does  not  provide  for  a  discharge  of  the  debtor. 

The  question  is  of  very  serious  import,  and  requires  our 
gravest  consideration. 

Taking  the  last  objection  first,  I  cannot  consider  it  of 
substantial  force.  An  Act  can,  I  think,  be  unquestionably 
a  Bankrupt  or  Insolvent  Act  in  substance,  without  any 
provision  for  discharge.  The  earliest  Bankrupt  Act  of 
Henry  VIII.,  and  several  Acts  following  it,  made  no  pro- 
vision for  discharge;  that  merciful  relaxing  of  the  law 
was  first  heard  of  in  Queen  Anne's  reign,  after  the  lapse 
of  nearly  two  centuries. 

Insolvent  Acts,  down  to  the  end  of  their  separate  exis- 
tence, were  chiefly  for  the  protection  of  the  debtor's 
person,  and  did  not  protect  his  after  acquired  property. 

The  two  classes  of  Acts  have  been  characterised  by 
writers  as  competing  the  debtor  to  become  bankrupt; 
the  other  enabling  the  debtor  at  his  own  instance  to 
obtain  protection  and  relief. 

I  believe  the  6  Geo.  IV.  was  the  first  Act  allowing  the 
debtor  kC  to  be  accessary  to  his  own  bankruptcy  by  author- 
ising a  commission  to  issue  at  the  instance  of  a  creditor 
upon  a  declaration  of  insolvency  by  the  debtor  ;  or  in  other 
words,  it  authorized  a  concerted  bankruptcy  which  had  * 
previously  been  regarded  as  a  fraud  on  the  bankrupt  law." 

When  the  B.  N.  A.  Act  was  passed  in  1866,  the  Bank- 
rupt and  Insolvent  Act  then  in  force  in  England,  was  that- 
of  1861. 

By  that  the  debtor  could  file  his  declaration  of  insol- 
vency which  a  creditor  could  treat  as  an  Act  of  bankruptcy. 
Sec.  86,  allows  the  debtor  to  petition  for  adjudication 
against  himself,  and  on  adjudication,  he  and  his  estate 
become  subject  to  the  law  of  bankruptcy. 

The  Canadian  statute  then  in  force,  which  was  that  of  1864, 
provided  fully  for  a  debtor  becoming  subject  to  the  law  by 
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n  prescribed  voluntary  assignment,  and  among  the  specified 
acts  of  bankruptcy  is  a  general  conveyance  of  his  property 
for  his  creditors,  other  than  as  prescribed  by  the  Act. 

It  is  a  well-known  fact  that  under  that  statute,  the  very 
large  majority  of  bankruptcies  were  founded  on  the  voluntary 
assignment  of  the  debtor. 

I  entertain  the  opinion  that  an  Act  providing  for  the 
judicial  administration  of  insolvent  estates  is  net  the  less 
an  Act  on  bankruptcy  and  insolvency,  because  it  happens 
that  it  only  provides  for  the  application  of  its  provisions 
to  the  case  of  persons  voluntarily  putting  it  in  operation, 
or  because  it  does  not  provide  for  compulsory  liquidation 
on  named  acts  of  bankruptcy. 

The  law-making  power  may,  in  its  discretion,  limit  or 
widen  the  means  of  putting  the  Act  in  motion,  but  wThat 
we  have  to  look  to  is  its  general  object  and  effect. 

The  general  object  and  scope  has  been  often  stated  as  in 
2  Kent  Com.,  sec.  390. 

"  The  general  principle  that  pervades  the  English  bank- 
rupt system,  is  equality  among  creditors  who  have  not 
previously  and  duly  procured  some  legal  lien  upon  the 
estate  of  the  bankrupt ;  and  in  order  to  allow  and  preserve 
that  equality  as  soon  as  an  act  of  bankruptc}^  is  committed, 
the  bankrupt  estate  becomes  a  common  fund  for  the  pay- 
ment of  his  debts,  and  he  loses  the  character  and  power 
of  a  proprietor  over  it." 

There  is  a  very  good  summary  of  authorities  in  1  Bouv. 
Law  Dictionary,  p.  807,  title,  "  Insolvency." 

The  latter  term  is  much  larger  than  that  of  bankruptcy ; 
it  "  enlarges  the  sense  ;"  Parke?*  v.  Oossage,  2  C.  M.  &  H. 
617. 

"  The  bankrupt  law  is  entirely  an  innovation  on  the 
common  law,  which  left  the  creditors  of  an  insolvent 
debtor  at  liberty  to  take  such  proceedings  as  they  could 
by  means  of  the  ordinary  process  of  the  Courts  for  the 
recovery  of  their  debts,  and  made  no  provision  for  secur- 
ing and  distributing  the  estate  of  the  debtor  for  the  equal 
benefit  of  his  creditors  or  for  relieving  the  debtor,"  &c. 

"  The  great  object  of  all  bankrupt  or  insolvent  laws  is 
to  distribute  the  property  of  a  debtor  who  is  unable  to  pay 
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his  debts  in  full  among  his  creditors  by  judicial  proceed- 
ings in  which  all  may  be  heard,  and  to  discharge  his  pro- 
perty acquired  afterwards,  or  at  least  his  person,"  &c. : 
Bump  on  Bankruptcy,  210. 

In  delivering  the  judgment  of  the  Privy  Council,  in 
C u siting  v.  Dupivy,  5  App.  Cas.  409,  Sir  Montague  Smith, 

says :  "  It  would  be  impossible  to  take  a  step  in  the  con- 
struction of  a  scheme  for  the  administration  of  insolvent 
estates  without  interfering  with  and  modifying  some  of 
the  ordinary  rights  of  property  and  other  civil  rights,  nor 
without  providing  some  mode  of  special  procedure  for  the 
vesting,  realization,  and  distribution  of  the  estate  and  the 
settlement  of  the  liabilities  of  the  insolvent.  Procedure 
must  necessarily  form  an  essential  part  of  any  law  dealing 
with  insolvency." 

The  point  for  decision  in  that  case  did  not  touch  the 
question  before  us. 

This  language  is  also  quoted  by  my  learned  predecessor 
in  this  Court,  in  Peek  v.  Shields,  6  A.  R.  at  p.  642  ;  and 
-also  by  my  brother  Osier,  in  the  same  case  in  the  Common 
Pleas. 

The  elaborate  judgment  of  Chief  Justice  Marshall,  in 
Sturgis  v.  Croivinshields,  4  Wheat.  193,  is  well  worthy  of 
perusal,  as  to  the  rights  of  the  several  States  to  pass  bank- 
rupt and  insolvent  laws,  and  the  constitutional  power  of 
Congress  to  pass  a  uniform  bankrupt  law,  and  as  to  the 
respective  signification  of  the  terms  "  bankruptcy,"  and 
"  insolvency."  The  constitution  allowed  "  the  passing  of 
uniform  laws  on  the  subject  of  bankruptcies."    He  says  : 

"  The  line  of  partition  between  them  is  not  so  distinctly 
marked  as  to  enable  any  person  to  say  with  positive  pre- 
cision what  things  exclusively  belong  to  one  and  not  to 
the  other  branch  of  laws.  *  *  If  an  Act  of  Congress 
discharged  the  person  of  the  debtor,  but  left  his  future 
acquisitions  liable  to  his  creditors,  we  should  feel  much 
hesitation  in  saying  this  was  an  Insolvent,  not  a  Bankrupt 
Act."  Again  at  p.  199  :  "  It  is  not  admitted  that  without 
this  principle  (discharge  of  obligation)  an  Act  cannot  be  a 
Bankrupt  Act." 

I  refer  to  this  celebrated  judgment  as  in  point  here,  this 
Act  being,  it  is  argued,  not  either  a  Bankrupt  or  Insolvent 
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Act  from  its  not  making  certain  common  provisions  as  to 
discharge  from  existing  debts,  compulsory  bankruptcy,  fec- 
it must  be  borne  in  mind  that  when  Chief  Justice 
Marshall  spoke  (1819)  there  was  no  such  thing  known  as 
voluntary  bankruptcy. 

I  entertain  a  strong  opinion  that  if  Congress  had  passed 
a  uniform  Act  for  the  distribution  of  insolvent  estates  in  a 
special  administration  not  warranted  by  the  common  law, 
and  had  only  provided  one  way  to  bring  a  debtor  under 
its  provisions,  say  e.g.,  omitting  to  pay  a  debt  within  a 
named  time  on  demand,  naming  no  other  act  of  bankruptcy, 
that  the  Supreme  Court  would  not  have  held  it  uncon- 
stitutional as  not  coming  within  the  provision  in  the 
constitution,  and  Chief  Justice  Marshall  considers  that  the 
omission  of  a  release  to  the  debtor  would  not  affect  it. 

To  apply  this  here,  our  Parliament  can  exclusively  deal 
with  "  bankruptcy  and  insolvency,"  a  wider  jurisdiction  in 
terms  than  that  given  to  Congress.  Could  it  be  success- 
fully argued  that  an  Act  providing  for  the  administration 
of  insolvent  estates  on  principles  overriding  the  common 
law,  not  providing  for  any  discharge  of  the  debtor,  and 
applying  its  provisions  only  to  the  voluntary  act  of  the 
debtor  in  making  a  prescribed  form  of  assignment,  but 
open  to  all  debtors  in  the  Dominion  to  take  such  course,, 
would  be  ultra  vires  of  Parliament  ? 

I  think  the  answer  would  be  that  a  legislature  author- 
ised to  legislate  exclusively  in  bankruptcy  and  insolvency 
could  do  so,  either  by  confining  their  Act  to  voluntary  and 
excluding  compulsory  liquidation,  or  vice  versa,  with  or 
without  discharge. 

The  Act  might,  in  the  opinion  of  many,  be  incomplete 
and  narrow,  but  could  it  be  considered  for  either  reason  to 
be  ultra  vires  ? 

The  words  "bankruptcy"  and  "insolvency"  seem  to 
embrace  the  whole  subject  as  to  the  inability  to  pay  debts, 
the  existence  of  a  number  of  creditors  and  the  necessity 
of  providing  means  for  fair  and  equitable  distribution  of 
assets  andfthe  prevention  of  fraudulent  and  unjust  prefer- 
ences. 
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We  know  how  the  law  stood  both  in  England  and 
Canada  when  the  Federation  Act  was  passed,  that  old 
distinctions  between  bankruptcy  and  insolvency  as  sep- 
arate systems  had  disappeared,  and  voluntary  as  well  as 
compulsory  bankruptcy  existed. 

It  was  natural  that  to  ensure  something  like  uniformity 
in  the  disposition  of  assets  of  debtors  throughout  pro- 
vinces so  intimately  connected  in  commercial  relations,  the 
exclusive  right  to  legislate,  should  be  vested  in  the  Central 
authority. 

In  Valin  v.Langlois,  5  App.Cas.  119,  Lord  Selborne  says  : 

"If  the  subject  matter  is  within  the  jurisdiction  of  the 
Dominion  Parliament  it  is  not  within  the  jurisdiction  of 
the  Provincial  Parliament,  and  that  which  is  excluded  by 
the  91st  sec.  from  the  jurisdiction  of  the  Dominion  Parlia- 
ment is  assigned  exclusively  to  the  legislatures  of  the  pro- 
vinces." 

Here  the  subjects  in  question  are  given  exclusively  to 
the  Dominion. 

Z'  Union  St  Jacques  v.  Be'lisle,  L.  R.  6  P.  C.  31,  is  an 
instructive  case.  An  Act  of  Quebec  for  the  relief  of  a 
bankrupt  society  in  financial  embarrassment,  referring 
solely  to  its  affairs  and  imposing  a  forced  commutation  of 
existing  rights  upon  two  annuitants,  was  held  to  be  a  mat- 
ter of  a  local  and  private  nature  within  the  provincial 
cognizance,  and  not  falling  within  the  category  of  bank- 
ruptcy and  insolvency. 

Lord  Selborne,  in  answer  to  appellant's  contention,  says : 

"  The  question  is,  whether  this  is  a  matter  coming  under 
class  21,  of  bankruptcy  and  insolvency  ?  Their  Lordships 
observe  that  the  scheme  of  enumeration  in  that  section  is, 
to  mention  various  categories  of  general  subjects  which  may 
be  dealt  with  by  legislation.  There  is  no  indication  in  any 
instance  of  anything  being  contemplated,  except  what  may 
be  properly  described  as  general  legislation ;  such  legisla- 
tion as  is  well  expressed  by  Mr,  Justice  Caron,  when  he 
speaks  of  the  general  laws  governing  Faillite,  bankruptcy, 
and  insolvency,  all  which  are  well  known  legal  terms 
expressing  s}7stems  of  legislation  with  which  the  subjects 
of  this  country,  and  probably  of  most  other  civilized 
23 — VOL.  XV.  A.R. 
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countries,  are  perfect^  familiar.  The  words  describe,  in 
their  known  legal  sense,  provisions  made  by  law  for  the 
administration  of  the  estates  of  persons  who  may  become 
bankrupt  or  insolvent,  according  to  rules  and  definitions 
prescribed  by  law,  including  of  course  the  conditions  in 
which  that  law  has  been  brought  into  operation,  the  man- 
ner in  which  it  is  to  be  brought  into  operation  and  the 
effect  of  its  operation." 

He  notices  an  argument  of  Mr.  Benjamin,  suggesting 
the  case  of  a  law  being  previously  passed  by  the  Dominion 
that  any  association  of  this  particular  kind  on  certain  speci- 
fied conditions  exactly  like  those  in  the  case  for  judgment 
should,  ipso  facto,  fall  under  the  legal  administration  in 
bankruptcy  or  insolvency.  If  such  a  law  had  been  passed, 
their  Lordships  were  not  prepared  to  say  it  was  beyond 
their  competency,  nor  that  it  would  be  competent  for  the 
Provincial  Legislature  afterwards  to  take  the  association 

"  out  of  the  scope  of  the  general  law  so  competently  passed 
by  the  authority  which  had  power  to  deal  with  bankruptcy 
and  insolvency."    He  notices  that  the  whole  scope  of  this 

particular  Act  was  to  keep  the  society  out  of  msolvenc}^ 

In  connection  with  this  branch  of  the  case,  we  may 
notice  the  Acts  of  the  Dominion  Parliament  for  the  wind- 
ing-up of  insolvent  banks,  insurance  and  trading  compan- 
ies, passed  after  the  general  Insolvency  Act  had  lapsed. 
These  Acts  are  confined  to  certain  specified  classes  of 
companies,  and  do  not  apply  to  individuals.  If  it  be  urged 
that  parliament  could  not  pass  an  Act  confined  in  opera- 
tion to  only  one  province,  the  alternative  would  seem  to 
be  inevitable  that,  assuming  this  Act  to  be  valid,  each  of 
the  six  or  seven  provinces  could  pass  an  independent 
Insolvent  Act  of  its  own.  This  could  hardly  have  been 
contemplated  at  confederation. 

I  do  not  consider  that  such  limited  application  is  any 
objection  to  the  right  of  Parliament  to  enact  them  as 
being  legislation  on  bankruptcy  and  insolvency. 

I  only  make  this  reference  as  bearing  on  the  respon- 
dent's aobjestion  as  to  the  partial  nature  of  the  local 
Act  now  before  us  :  and  it  is  suggested  to  my  mind  by 
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Lord  Selborne's  language  already  cited,  as  to  Mr.  Ben- 
jamin's argument  in  U  Union  St.  Jacques'  Case. 

In  my  view  a  law  is  no  less  a  law  for  the  disposition  of 
insolvent  estates  as  they  are  dealt  with  here,  because  it  is 
limited  in  its  operations  to  a  certain  class  of  the  commu- 
nity, or  that  it  provides  only  one  avenue,  viz.,  an  assign- 
ment by  which  it  can  be  approached. 

It  must  be  borne  in  mind  that  we  are  not  dealing  with 
an  isolated  Act  of  local  legislation,  such  declaring  that  the 
assignee  under  a  voluntary  assignment  shall  fyave  the 
higher  right ;  for  example,  the  same  as  a  creditor  or  for 
the  creditors,  to  impeach  any  fraudulent  act  or  gift,  con- 
veyance, or  assignment,  &c,  of  the  assignor's  estate.  We 
are  not  dealing  with  each  section  as  if  it  stood  by  itself, 
but  we  are  dealing  with  an  Act  of  general  application  . 
dealing  with  the  whole  estate,  regulating  the  adminis- 
tration, interfering  with  existing  legal  priorities,  prescri- 
bing modes  and  times  for  distribution,  &c. 

The  Act  of  course  only  applies  to  one  Province. 
The  case  of  Regina  v.  Chandler,  is  a  decision  of  the 
Supreme  Court  of  New  Brunswick  in  1868,  reported  in 
Mr.  Cartwright's  very  useful  work,  vol.  ii.  421.  The 
unanimous  judgment  of  that  Court  pronounced  by  Ritchie, 
C.  J.,  now  Sir  Wm.  Ritchie,  Chief  Justice  of  our  Supreme 
Court,  goes  far  to  support  the  appellant's  contention 
before  us. 

In  March,  1868,  after  confederation,  the  local  Legislature 
passed  an  Act  amending  an  Act  of  their  own  passed  before 
confederation  respecting  "  Insolvent  Confined  Debtors." 

The  amending  Act  provided  that  any  one  imprisoned  in 
-a  civil  suit,  might  apply  for  his  discharge  to  a  Judge,  and 
if  it  appeared  he  had  no  property  and  that  he  had  not 
transferred  any  property  to  defraud  the  plaintiff,  or  to  give 
an  undue  preference,  the  Judge  might  order  his  discharge, 
and  witnesses  might  be  examined. 

The  Act  of  which  it  was  an  amendment,  is  much  to  the 
same  effect,  allowing  the  defendant  in  civil  suits  to  apply 
for  discharge  from  goal,  and  to  require  the  payment  of  a 
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weekly  allowance  to  indigent  debtors.  In  fact  very  similar 
to  Acts  in  force  for  a  great  number  of  years  in  Ontario. 

The  learned  Chief  Justice  very  fully  reviews  the  B.  N. 
A.  Act,  and  pronounces  a  most  decided  opinion  that  the 
Judge  under  the  amending  Act  must  be  prohibited  from 
acting  under  it  for  the  examination  of  the  debtor  with  a  view 
to  his  discharge. 

He  says : 

"That  branch  of  the  insolvent  system  which  the 
local  legislature  has  attempted  to  alter  is,  it  is  true,  ex- 
clusively applicable  to  insolvent  confined  debtors,  but  it  is 
not  the  less  a  matter  relating  to  insolvency,  and  we  are 
at  a  loss  to  understand  how  it  can  be  argued  that  it  is  not 
a  matter  coming  within  that  class  of  subjects,  viz.,  bank- 
ruptcy and  insolvency,  enumerated  in  the  B.  N.  A.  Act,  as 
assigned  exclusively  to  the  Parliament  of  Canada." 

It  is  not  necessary  for  us  to  adopt  this  view  of  the  law 
as  binding  upon  us,  or  as  a  guide  to  us  in  this  case. 

I  also  refer  to  Re  Wallace  Huestis  Grey  Stone  Co.,  3 
Cart.  374;  RusseVs  Equity  Report,  461,  N.  S.  ;  Murdoch 
v.  Windsor  and  Annapolis  R.  W  Co ,  3  Cart.  368. 

The  Act  now  in  question,  does  not  legislate  merely  in 
furtherance  of  a  disposition  by  a  debtor  for  the  benefit  of 
all  his  creditors  ratably.  It  applies  to  such  an  instru- 
ment an  effect  far  beyond  the  principles  of  the  common 
law.  By  the  latter,  the  assignee  can  take  no  other  or 
higher  right  than  the  debtor  could  convey. 

Here,  the  assignee,  not  a  creditor,  is  specially  empowered 
to  contest  in  a  newT  right  the  acts  and  dealings  of  the 
debtor  prior  to  the  conveyance — a  right  naturally  and 
almost  necessarily  given  in  an  insolvent  Act.  It  gives  the 
assignment  priority  over  judgments  and  executions  not 
executed  by  payment. 

It  then  prescribes  the  mode  of  administering  the  estate, 
with  many  provisions  for  making  an  ordinary  insolvent 
law,  as  to  ranking  on  the  estate,  proof  of  claim,  number  of 
votes  allowed  to  claimants,  production  and  valuation  of 
securities,  and  power  to  take  them  from  creditors  at  a  named 
rate,  dividends,  notices.  &c,  and  by  the  second  last  amend- 
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ing  Act  passed  since  these  assignments,  creditors  are  barred 
as  to  any  right  to  share  in  the  estate  on  failing  to  prove 
a  claim  in  a  named  time  after  notice. 

I  have  already  intimated  my  opinion  that  if  the  Do- 
minion Parliament  had  passed  a  law,  based  on  the  lines  of 
this  Act,  in  substance  providing  that  on  making  an  assign- 
ment as  prescribed,  any  one  would  come  under  the 
provisions  of  this  Act,  it  would  be  legislation  within  their 
competence  as  relating  to  and  included  in  the  words  or 
subjects  of  bankruptcy  and  insolvency. 

It  seems  to  me  that  if  the  Act  before  us  be  intra  vires  ot 
Ontario  as  not  coming  under  the  exclusive  right  of  the 
Dominion,  it  must  be  held  on  the  same  chain  of  reasoning 
to  be  ultra  vires  the  legislative  power  of  the  Dominion. 

An  Act,  in  my  opinion,  is  no  less  an  Insolvent  Act 
because  it  is  deficient  in  some  of  the  usual  provisions  of 
insolvency  legislation. 

The  main  purpose  of  the  enactment  must  be  looked  to  ; 
this  I  consider  to  be  the  administration  and  disposition  of 
insolvent  estates  by  peculiar  and  extraordinary  provisions 
and  principles  well  known  in  such  cases,  but  foreign  from 
and  opposed  to  the  ordinary  laws  that  govern  the  debtor 
and  his  creditor. 

If  the  law  affect  to  provide  for  this  object  in  this  way 
it  seems  to  me  to  fall  within  bankruptcy  and  insolvency  as 
subjects  referred  to  in  our  Federation  Act. 

This  Act  is  open  to  the  whole  debtor  world,  to  be  applied 
on  assignment,  executed  on  the  debtor's  own  volition,  or 
on  the  urgency  or  pressure  of  his  creditors. 

If  we  hold  this  Act  not  to  be  within  the  prohibited  sub- 
jects because  it  only  provides  for  one  way  of  bringing  it 
into  operation,  and  omits  all  compulsory  applications,  then 
the  legislature  could  pass  another  Act  providing  for  its 
compulsory  operation  on  acts  done  or  suffered  by  the  debtor, 
which  Act  would  be  upheld  on  the  same  line  of  argument 
urged  to  support  the  present  Act.  If  the  forbidden  ground 
be  invaded  to  any  partial  extent  by  one  enactment  and  to 
another,  or  to  the  remaining  extent  by  another,  the  law 
must  be  held  to  be  violated. 
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By  our  Creditors'  Relief  Act  of  1880,  if  a  debtor  leave 
an  unsatisfied  execution  in  the  sheriff's  hands  for  a  named 
time,  all  his  creditors  may  file  claims  which  on  proof  as- 
directed,  are  to  have  the  force  of  judgments  and  executions, 
and  entitled  the  creditor  to  share  as  an  execution  creditor 
both  in  the  property  seized  and  all  future  seizures  which 
the  sheriff  may  make,  so  long  as  there  are  claims  filed  to- 
be  satisfied,  and  all  priority  in  executions  is  abolished,  and 
may  obtain  attaching  orders  against  all  debtors  to  the 
execution  debtors,  &c.  ;  all  the  debtor's  realty  and  person- 
alty in  the  county  may  be  thus  reached. 

This  Act  in  effect  makes  the  debtor  suffering  an  execu- 
tion to  remain  unsatisfied,  liable  to  have  the  whole  of  his- 
estate  at  once  applied  to  pay  equally  all  his  creditors  who 
bring  in  claims. 

I  wish  to  be  distinctly  understood  as  expressing  no 
opinion  as  to  the  legality  of  any  statute  except  that  before 
us.  I  necessarily  refer  to  it  as  arguments  were  addressed  to 
us,  as  to  the  incompleteness  of  these  Acts  as  insolvent  Acts, 
and  to  illustrate  my  view  as  to  how  by  piece  meal  (as  it- 
were)  legislation  can  thus,  in  "substance  and  effect,  provide 
a  system  for  dealing  with  insolvent  estates  in  a  manner 
capable  of  application  to  the  vast  majority  of  cases  of  a 
debtor  in  insolvent  circumstances. 

My  judgment  does  not  turn  on  any  objection  to  sees.  1 
and  2,  which  at  present  seem  to  me  to  be  in  themselves  not 
open  to  question. 

I  feel  constrained  to  the  conclusion  that  any  Act  of 
general  application  open  to  all  insolvent  debtors  by  a 
specified  proceeding,  which  provides  for  the  distribution 
by  judicial  administration  of  the  estate  on  a  system  over- 
riding ordinary  civil  rights  and  remedies,  and  giving 
higher  rights  to  an  assignee  than  the  debtor  could  confer, ... 
and  barring  claims  on  the  whole  of  such  estate  unless  made 
as  directed  by  the  Act,  is  a  law  directly  on  the  subject  of 
"  bankruptcy  and  insolvency,"  which  subjects  are  under 
the  exclusive  jurisdiction  of  the  Dominion  Parliament,  and 
that  the  absence  of  a  general  discharge  from  liability,  or  of 
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a  provision  for  compulsory  liquidation  cannot  make  it  the 
less  within  such  exclusive  jurisdiction. 

A  half  bankrupt  or  a  half  insolvency  law  is  equally 
within  the  prohibited  legislation  as  a  more  complete  and 
comprehensive  measure  would  be. 

Burton,  J.  A. — Two  points  were  raised  by  the  appel- 
lants. r 

First.  That  the  Act  48  Vict.  ch.  26,  (O.)  was  ultra  vires. 

Second.  That  in  any  event  the  Act  does  not  vest  in  the 
plaintiff  the  right  to  maintain  this  action. 

I  have  stated  my  reasons  in  another  case  for  holding 
that  the  Act  is  intra  vires,  but  I  agree  for  the  reasons  more 
fully  stated  in  my  brother  Patterson's  judgment,  that  no 
right  is  conferred  upon  the  assignee  to  sue  for  the  recovery 
of  money  paid  under  the  circumstances  alleged. 

The  word  payment  found  as  it  is  in  section  2  in  connec- 
tion with  "gift,  transfer,  delivery  over,  or  payment  of  goods, 
chattels,  or  effects,"  would,  I  think,  standing  alone,  be  held 
to  refer  to  something  ejusdem  generis  as  the  matters  re- 
ferred to  in  the  same  connection  and  to  mean  nothing  more 
than  a  delivery  of  goods,  &c,  by  way  of  payment,  and  not  to 
payment  in  money  to  a  creditor  in  satisfaction  of  a  debt,  and 
although  the  succeeding  section  may  possibly  extend  the 
meaning  of  those  words  to  a  payment  in  money,  if  made 
within  a  month  previous  to  the  assignment,  and  which  by 
section  4  is  declared  to  be  void  as  against  the  assignment, 
no  power  is  given  in  that  section,  nor  in  section  7  to  re- 
cover that  money  for  the  benefit  of  the  estate.  I  think  there- 
fore that  the  appeal  of  the  defendants  should  be  allowed. 

The  plaintiff's  appeal  as  to  the  payments  made  before 
the  Act  came  into  force  was  disposed  of  on  the  argument. 

Patterson,  J.  A. — The  statement  of  claim  sets  out  that  the 
plaintiff  is  assignee  by  virtue  of  an  assignment  made  on  the 
22nd  of  September,  1885,  under  the  provisions  of  the  Statute 
of  Ontario,  48  Vict.  ch.  26,  of  the  estate  and  effects  of  the  firm 
of  Wiiliam  Kyle  and  Company,  who  up  to  the  22nd  day 
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of  September  carried  on  business  as  wholesale  merchants 
at  the  city^of  Toronto  ;  that-  the  defendants  are  a  corpor- 
ation, duly  incorporated  under  an  Act^  of  the  Parliament 
of  Canada;  that  on  or  about  the  27th  day  of  August, 
1885,  the  said  firm  of  William  Kyle  and  Company,  being 
in  insolvent  circumstances,  and  unable  to  pay  their  debts 
in  full,  and  knowing  that  they  were  on  the  eve  of  insolvency, 
with  intent  to  defeat,  delay  and  prejudice  their  creditors, 
and  to  give  to  the  defendants  a  preference  over  the  other 
creditors  of  said  firm  or  some  of  them,  paid  over  to  the 
defendants  the  sum  of  $509.60  ;  that  the  defendants  were 
at  the  time  of  such  payment  creditors  of  said  firm  in  the 
sum  of  $9,500  and  upwards,  and  said  payment  was  made 
on  account  of  such  indebtedness;  that  the  said  defen- 
dants at  the  time  of  such  payment  well  knew  the  insolvent 
circumstances  of  the  said  firm ;  that  the  said  transaction 
has  had  the  effect  of  giving  the  defendants  a  preference 
over  the  other  creditors  of  the  said  firm.  Similar  allega- 
tions are  then  made  respecting  three  other  payments,  one 
being  $2900  paid  on  the  28th  of  August,  1885  ;  another 
$2995.97  paid  on  the  4th  September,  1885,  and  the  third 
$3000  paid  on  the  12th  of  September,  1885  ;  and  the  state- 
ment goes  on  to  aver  that  the  assets  of  the  firm  will  not 
realise  more  than  sufficient  to  pay  a  very  small  dividend 
to  the  creditors  of  the  firm,  and  to  submit  that  the  said 
payments  are  void  under  the  provisions  of  the  said  Act  as 
against  the  plaintiff  and  the  creditors  of  the  said  firm,  and 
to  ask  that  it  may  so  be  declared,  and  that  the  defendants 
may  be  ordered  to  pay  the  same  to  the  plaintiff,  with 
interest. 

The  defendants  demurred  to  the  whole  claim  on  the 
same  grounds,  touching  the  legislative  jurisdiction,  as  in 
the  case  of  Edgar  v.  The  Central  Bank  (a).  They  further 
took  exception  to  the  claim  for  the  first  two  of  the  four 
payments,  on  the  ground  that  they  were  made  before  the 
Act  48  Vict.  ch.  26,  (O).  was  in  force,  and  added  a  general 
objection  that  the  Act  does  not  vest  in  the  plaintiff  the 
right  to  maintain  this  action. 

(a)  post  193. 
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The  decision  was  against^  the  defendants  on  the  general 
objections,  and  from  that  decision  they  appeal.  It  was  in 
their  favour  in  respect  of  the  first  two  payments,  and 
from  that  part  of  the  judgment  the  plaintiff  appeals. 

On  the  general  question  of  the  legislative  jurisdiction  I 
have  nothing  to  add  to  what  I  have  said  in  Edgars  Case  (a). 
I  think  all  the  provisions  of  the  Act  on  which  the  plain- 
tiff's case  depends  are  intra  vires.  r 

It  is  also  clear  that  payments,  such  as  those  described  in 
the  statement  of  claim,  were  not  avoided  by  R.  S.  O.  ch. 
118,  and  that  therefore  the  plaintiff's  appeal  in  respect  of  the 
first  two  payments  should  be  dismissed.  We  decided  this 
point  on  the  argument. 

The  remaining  question  is,  whether  any  of  the  payments 
are  voidable  under  the  Act  of  1885? 

It  will,  I  think,  appear  from  carefully  reading  the  second 
and  third  sections  of  the  Act,  that  the  plaintiff,  if  he  can 
maintain  his  claim,  must  do  so  under  the  third  sub-section 
of  section  3,  and  not  under  section  2. 

That  sub-section  was  thus  expressed  :  "In  case  a  pay- 
ment of  money  is  made  to  a  creditor  under  the  circum- 
stances mentioned  in  the  second  section,  and  within  one 
month  before  the  execution  of  an  assignment  for  the  general 
benefit  of  creditors  under  this  Act,  the  same  shall  be  void 
as  against  the  assignment,  but  not  as  against  persons  claim- 
ing in  any  other  way." 

The  second  section  did  not  touch  money  payments,  as  I 
propose  to  shew  by  and  bye.  If  it  had  included  them 
this  third  sub-section  would  not  have  been  required. 

The  third  section  declared  that  nothing  in  the  second  sec- 
tion should  apply  to,  inter  alia,  "  any  payment  of  money 
to  a  creditor  unless  an  assignment  for  the  general  benefit 
of  creditors  were  made  within  one  month  after  the  pay- 
ment." This  language  would,  no  doubt,  suggest  the  infer- 
ence that  the  second  section  was  intended  to  include  money 
payments  ;  but  that  inference  would  not  necessarily  have 
been  obligatory.  It  happens,  however,  that  the  third  sub- 
section of  section  3,  which,  as  I  have  remarked,  would  have 

(a)  post  196. 
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been  unnecessary  if  money  payments  were  avoided  by  sec- 
tion 2,  does  incorporate  that  section,  not  as  avoiding  the- 
payment,  but  as  to  the  "  circumstances,"  that  is  to  say,  the 
intent,  effect,  &c.  The  consequence  of  making  a  money 
payment  under  those  circumstances,  and  within  the  month, 
rests  wholly  on  the  third  sub-section.  Thus  something 
in  section  2  was  made  to  apply  to  money  payments.  But 
if  they  were  made  before  the  month,  then  nothing  in  the 
section  was  to  apply  to  them. 

Now  if  the  payments  in  question  had  been  made  in  the 
summer  of  1887  instead  of  in  1885,  there  could  be  no  pre- 
tence of  their  being  voidable  by  creditors  ;  because  the 
Act  of  1887  repealed  the  third  sub-section,  and  also  all  the 
other  words  on  the  subject  in  section  3  except  those  which 
declared  that  nothing  in  section  2  should  apply  to  money 
payments  to  a  creditor ;  and  in  that  altered  state  the  law 
now  appears  inE,.  S.  O.  1887,  ch.  124. 

The  amendment  is  not  expressed  as  being  declaratory ; 
but,  in  the  absence  of  anything  outside  of  the  amending 
clause  itself  to  indicate  a  change  in  the  policy  of  the  Act, 
I  am  encouraged  by  the  amendment  to  examine  the  Act  of 
1885  more  closely  in  order  to  ascertain  whether  on  its  pro- 
per construction  it  really  sustains  the  plaintiff's  claim. 

The  clause  now  represented  by  section  2  orginated  as  I 
have  pointed  out  in  Edgar's  Case  (a),  in  1858.  From  that- 
time  down  to  1885  it  dealt  with  the  case  of  an  insolvent 

person  who  "makes,  cr  causes  to  be  made,  smy  gift,  con- 
veyance, assignment  or  transfer  of  any  of  his  goods,  chat- 
tels or  effects,  or  delivers  or  makes  over,  or  causes  to  be 
delivered  or  made  over,  any  bills,  bonds,  notes,  or  other 
securities  or  property,  with  intent,"  &c. 

All  these  subjects  are  of  a  class  of  assets  capable  of 
being  followed  and  reclaimed.  It  was  never  assumed  that 
money  payments  were  included. 

The  Act  of  1885,  while  it  introduced  the  word  "  pay- 
ment," adhered,  in  section  25  to  the  same  class  of  assets 
enumerated  in  the  previous  Acts,  though  it  added  to  the 
enumeration 

(a)  post  197. 
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The  language  is:  "Every  gift,  conveyance,  assignment, 
or  transfer,  delivery  over  or  payment  of  any  goods,  chat- 
tels or  effects,  or  of  any  bills,  bonds,  notes,  securities,  or  of 
any  shares,  dividends,  premiums,  or  bonus  in  any  bank, 
company  or  corporation,  or  of  any  other  property,  real  or 
personal."    Not  a  word  of  money  payments  in  this  form 

of  the  clause  any  more  than  in  its  original  shape.  The 
language  is  fully  satisfied  by  understanding  what  is  aimed 
at  to  be  the  delivery  or  transfer  of  any  asset  of  the  class 
described,  in  payment  of  a  debt. 

The  only  doubt  at  all  possible  arose  upon  the  excepting 
words  in  the  following  section.  But  I  have  shewn  that 
the  inference,  indicated  by  that  exception,  that  money  pay- 
ments were  meant  to  be  struck  at,  was  by  no  means  obli- 
gatory, but  was  in  fact  counter-indicated  by  the  third  sub- 
section of  section  3. 

The  plaintiff  must,  therefore,  depend  altogether  on  that 
sub-section. 

I  do  not  find  that  sub-section  easy  to  understand.  The 
payment  being  declared  void  as  against  the  assignment,  it- 
may  be  that  the  creditor  was  to  rank  as  if  the  debt  had 
not  been  paid  ;  but  what  of  the  money?  The  clause  did 
not,  like  the  corresponding  provision  in  our  late  insolvent 
Acts,  go  on  to  declare  that  the  amount  might  be  recovered 
back  for  the  benefit  of  the  estate.  Nor  can  the  right  to 
recover  it  be  deduced  from  sections  7  and  8. 

To  support  the  present  action  a  substantial  addition  to 
the  third  sub-section  by  way  of  intendment  would  be  re- 
quired. 

I  see  no  good  reason  for  hesitation,  particularly  in  view 
of  the  repeal  which  followed  so  closely  after  the  enactment 
of  the  clause,  in  holding  that  the  claim  of  the  plaintiff  as 
set  out  in  his  statement  is  not  sustained  by  the  statute,  and 
I  think  we  should  on  that  ground  allow^  the  defendants' 
appeal  and  dismiss  the  action. 

Oslee,  J.  A. — In  each  of  these  four  cases  the  plaintiff  sues 
as  an  assignee  under  the  48Vict.  ch.  26  (0.) : "  An  Act  respect- 
ing assignments  for  the  benefit  of  creditors,"  to  rescind  cer- 
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tain  transactions  of  the  debtor-assignors  made  in  fraud  of 
their  creditors  generally,  either  by  payingmoney,  or  assign- 
ing or  mortgaging  property  to  individual  creditors  in  viola- 
tion of  the  provisions  of  the  Act,  and  the  Acts  amending 
it.  (a) 

We  must  take  it  that  the  assignee  in  each  case  is  a  sheriff 
or  other  person  authorized  by  the  creditors,  to  whom  only 
an  assignment  may  be  validly  made  under  the  provisions 
of  the  Act. 

The  question  involved  in  the  appeal  is  the  constitutional 
validity  of  this  legislation.  It  appears  in  the  statute  as  an 
•excrescence  upon  the  R.  S.  O.  (1877),  ch.  118:  "An  Act 
respecting  the  fraudulent  preference  of  creditors  by  persons 
in  insolvent  circumstances,"  the  provisions  found  in  which 
have  been  in  force  since  1858,  22  Vict.  ch.  96,  sees.  18,  19, 
a,nd  were  directed  against  judgments,  warrants  of  attorney, 
&c.,  and  gifts  and  conveyances  made  by  persons  in  insol- 
vent circumstances  with  intent  to  defeat,  delay,  or  prejudice 
their  creditors  ;  in  other  words  against  fraudulent  prefer- 
ences, as  its  title  imports  ;  the  debtor's  common  law  right 
to  make  an  assignment  for  the  benefit  of  his  creditors 
generally  being  expressly  reserved^to  him. 

Under  such  an  assignment  the  assignee  was  the  repre- 
sentative of  the  debtor,  and  became  a  trustee  for  the  credi- 
tors in  respect  of  the  property  which  came  to  his  hands  by 
virtue  of  the  conveyance,  and  he  administered  it  in  accord- 
ance with  the  trust,  which  to  be  valid  as  against  execution 
creditors  must,  as  is  well  settled,  have  been  substantially 
merely  a  trust  for  the  payment  of  creditors  generally, 
without  preference  or  priority.  The  position  of  such  an 
assignee  is  well  stated  by  Mr.  Justice  Strong,  in  the  case  of 
Burland  v.  Moffatt,  11  S.  C.  R.  76  : 

"  In  the  absence  of  a  statutory  title  to  sue  as  represent- 
ing creditors,  such  as  is  conferred  by  bankruptcy  and  insol- 
vency statutes,  an  assignee  in  trust  for  creditors  can  only 
enforce  the  same  rights  of  action  as  the  parties  making 
the  assignment  to  him  could  have  enforced." 

The  decision  itself  seems  to  have  been  disapproved  of  by 
the  judicial  committee  of  the  Privy  Council,  in  the  recent 
(a)  49  Vict.  ch.  25  :  50  Vict.  ch.  19. 
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case  of  Porteous  v.  Reynar,  57  L.  T.  N.  S.  891, 13  App.  Cas. 
120,  apparently  because  a  wrong  view  had  been  taken  of 
some  Lower  Canadian  rule  of  civil  procedure,  but  there  is- 
nothing  which  detracts  from  the  accuracy  of  the  above  quo- 
tation as  a  statement  of  English  law  as  administered  here. 

With  the  simple  and  private  arrangement  between  the 
debtor  and  his  creditors  under  such  an  assignment,  the 
legislature  has  now  interfered,  going  far  beyond  the  scope 
of  the  original  Act,  which  dealt  with  fraudulent  preferences 
only,  and  was  a  mere  extension  of  the  13  Eliz.,  ch.  5. 

We  have  to  consider  whether,  if  at  all,  it  has  gone  beyond 
its  legitimate  province  in  doing  so.  The  Act  in  question, 
with  its  amendments,  is  to  be  regarded  as  a  whole.  Its 
object  and  scope  are  to  be  considered  as  those  of  a  single 
scheme  or  system  for  dealing  with  the  property  of  insolvent 
persons  under  certain  conditions,  in  the  interest  of  their 
creditors  providing  a  uniform  law  applicable  alike  to  all 
debtors  throughout  the  Province. 

We  have  been  invited  to  travel  over  a  wide  field  in  the 
examination  of  the  question  which  appears  however  to  me 
to  be  within  a  comparatively  narrow  compass. 

It  is  well  to  note  at  the  outset  the  language  of  the 
British  North  America  Act.  Sec.  91,  begins  by  enacting 
generally  that  the  parliament  may  make  laws  in  relation 
to  all  matters  not  coming  within  the  classes  of  subjects 
assigned  exclusively  to  the  Provinces,  and  then,  "  for 
greater  certainty  but  not  so  as  to  restrict  the  generality  of 
the  foregoing  terms,"  proceeds  to  declare,  first,  affirmatively, 
that  "  notwithstanding  anything  in  the  Act,"  the  exclusive- 
legislative  authority  of  Parliament  extends  to  all  matters 
coming  within,  inter  alia,  class  21  of  the  enumerated 
classes  of  subjects^f  olio  wing,  namely,  bankruptcy  and 
insolvency  ;  and,^second,  negatively,  any  matter  coming 
within  that  and  the  other  subjects  enumerated  is  not  to  be 
deemed  to  come^within  the  class  of  matters  of  a  local  and 
private  nature  assigned  exclusively  to  the  Provincial 
Legislatures. 

Our  inquiry,  therefore,  must  be,  to  adopt  the  language  of 
the  Judicial  Committee  in  kthe  Citizens  Insurance  Co.  v. 
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Parsons,  7  App.  Cas.  96, 109 :  "  whether  the  Act  impeached 
falls  within  any  of  the  classes  of  subjects  enumerated  in 
section  92,  and  assigned  exclusively  to  the  Legislatures  of 
the  Provinces,  for  if  it  does  not,  it  can  be  of  no  validity, 
and  no  other  question  would  then  arise.  It  is  only  when 
an  Act  of  the  Provincial  Legislature  prima  facie  falls 
within  one  of  these  classes  of  subjects  that  the  further 
questions  arise — viz.,  whether,  notwithstanding,  this  is  so, 
the  subject  of  the  Act  does  not  fall  within  one  of  the 
enumerated  classes  of  subjects  in  sec.  91,  and  whether  the 
power  of  the  Provincial  Legislature  is,  or  is  not,  thereby 
overborne." 

The  only  class  of  subjects  of  exclusively  provincial 
cognizance  within  which  it  has  been  suggested  that  this 
Act  can  possibly  fall,  is  the  very  wide  and  general  one, 
No.  13  of  section  92,  "property  and  civil  rights  in  the 
Province."  That  is  a  class  wTith  wThich  as  has  been  fre- 
quentl}7  observed,  any  law  dealing  wTith  bankruptcy  and 
insolvency,  must  necessarily  interfere,  and  therefore  a 
provincial  law  which  invades  the  latter  subject,  cannot  be 
maintained  merely  because  it  is  also  legislating  upon  pro- 
perty and  civil  rights  in  the  Province.  The  whole  special 
subject  of  bankruptcy  and  insolvency  is  reserved  to  the 
Dominion,  and  it  does  not  appear  that  there  are  any  classes 
of  subjects  in  sec.  92,  which  can  be  said  to  trench  upon, 
and  to  be  as  it  were  taken  out  of  it  and  assigned  as  sub- 
jects of  exclusively  provincial  legislation. 

This  Act  is  a  public  Act  of  a  general  character.  It  pur- 
ports to  deal  with  the  estates  of  all  insolvent  debtors  in 
the  Province  who  make  an  assignment,  in  other  words, 
who  voluntary  place  their  estates  in  liquidation,  and  pre- 
scribes to  whom  and  in  what  manner  they  shall  make  such 
assignment.  It  directly  affects  the  rights  of  all  their 
creditors  whether  in  this  or  the  other  provinces,  or  else- 
where. So  far  therefore  as  it  controls  the  rights  of  extra 
provincial  creditors,  it  is  not  confined  to  dealing  with 
property  and  civil  rights  in  the  province,  although  that,  as 
I  held  in  Jones  v.  Central  It  W.  Co.,  46  U.  0.  R  230,  may 
not  be  an  objection  in  the  case  of  creditors  under  an  Act 
of  a  purely  private  or  local  character. 
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The  plaintiff's  contention  in  favor  of  the  validity  of  the  Act 
derives  no  support  from  the  case  of  L  Union  St.  Jacques  de 
Montreal  v.  Belisle,  L.R.  6  P.  C.  31.  The  Judicial  Committee 
there  had  to  deal  with  a  special  Act  which,  as  relating  to  a 
single  institution  consisting  of  members  who  would,  prima 
facie,  be  subject  to  the  control  of  the  Provincial  Legisla- 
ture, was  held  to  be  an  Act  dealing  with  a  matter  of  a  local 
or  private  nature  in  the  Province,  and  as  regards  its  pur- 
pose was  not  an  Act  relating  to  bankruptcy  or  insolvency, 
but  the  reverse.  The  whole  judgment  seems  to  me  to 
affirm  the  view  that  general  legislation  dealing  with  assets 
on  the  footing  of  bankruptcy  or  insolvency  is  ultra  vires 
provincial  authority. 

Another  argument  that  was  pressed  upon  us  may  be 
noticed,  viz.,  that  so  long  as  Parliament  had  passed  no 
general  law  dealing  with  the  subject  the  field  was  open  to 
the  Legislature  to  supply  the  want  of  one  as  nearly  as  might 
be.  Pushed  to  its  legitimate  conclusion  this  argument  im- 
plies that  the  Legislature  of  each  Province  may  pass  a  local 
bankrupt  or  insolvent  Act ;  but  it  is  met  and  answered  by 
the  observation  of  the  Privy  Council  in  Lambe  v.  Bank 
of  Toronto,  12  App.  Cas.  588,  not  indeed  for  the  first 
time  made  there,  that  the  Federation  Act  exhausts  the 
whole  range  of  legislative  power,  and  that  whatever  is  not 
thereby  given  to  the  Provincial  Legislatures  rests  with  the 
Parliament. 

We  come  then  to  the  question,  what  is  to  be  understood 
by  the  wTords  "Bankruptcy  and  Insolvency,"  as  used  in  the 
91st  section  of  the  the  B.  N.  A.  Act  ?  I  don't  think  they  are 
interchangeable,  or  synonymous  terms.  Insolvency  means, 
in  legal  language,  a  general  inabilit}^  to  pay  debts,  and  it 
has  been  left  for  parliament  to  determine  whether  there 
shall  be  a  general  and  uniform  law  applying  throughout 
the  Dominion,  or  possibly  in  one  or  more  Provinces  only, 
to  persons  in  that  condition,  or  whether  each  individual 
creditor  shall  be  left  to  the  exercise  of  his  common  law  or 
equitable  remedies  against  the  estate  of  his  debtor.  It 
was  strongly  urged  that  the  expression  "  Bankruptcy  and 
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Insolvency,"  should  be  interpreted  in  the  light  of  the  legis- 
lation which  existed  at  the  passage  of  the  Confederation 
Act  in  this  Province,  or  in  England,  and  that  provincial 
legislation  is  not  unconstitutional  so  long  as  it  does  not 
attempt  to  provide  for  compulsory  liquidation,  or  the  dis- 
charge of  the  insolvent.  It  was  said  that  ex  vi  termini,  as 
thus  understood,  legislation  on  the  subject  of  bankruptcy  or 
insolvency  must  include  provisions  affecting  the  status 
of  the  debtor,  relieving  him  from  his  liabilities,  and  en- 
abling his  present  or  future  acquired  property  to  be- 
taken, in  invitum,  for  payment  of  his  debts.  With  thi& 
contention,  I  am  unable  to  agree.  These  are  not  the 
only  essential  features  of  an  insolvent  or  bankrupt  Act. 
From  the  creditor's  point  of  view,  provisions  of  primary 
importance  in  any  law  dealing  with  the  condition  of 
insolvency,  are  those  which  concern  the  distribution  of 
the  debtor's  estate,  the  prevention  of  unjust  or  fraudulent- 
preferences  and  the  equitable  adjustment  of  their  own 
claims.  All  these  are  matters  which  arise  out  of,  or  are 
connected  with  the  debtor's  condition  of  insolvency  or 
general  inability  to  pay  his  debts,  and  would,  therefore,  as 
forming  part  of  an  Act  dealing  generally  and  uniformly 
with  that  subject  throughout  the  Dominion,  or  in  any  par- 
ticular Province,  seem  to  be  as  much  within  the  exclusive 
legislative  control  of  Parliament  as  any  other  provisions  an 
insolvent  law  might  contain.  I  see  not  why  Parliament 
might  not  pass  just  such  an  Act  as  that  with  which  we  are- 
now  dealing,  providing  for  voluntary  liquidation  only,  and 
refusing  the  debtor  a  discharge. 

Such  an  Act  would  go,  as  this  does,  far  beyond  the 
mere  administration  of  the  assets  on  the  footing  of  a  con- 
tract between  the  debtor  and  his  assignee.  Besides  pro- 
viding what  acts  and  contracts  should  be  void  against  his 
creditors,  which  would,  no  doubt,  be  quite  within  the  power 
of  the  Legislature,  it  would  confer  upon  the  assignee  rights- 
not  arising  out  of  the  contract,  such  as  the  right  to  sue  for 
the  rescission  of  agreements  made  in  fraud  of  creditors,  or 
the  provisions  of  the  Act ;  to  recover  back  moneys  paid  to 
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creditors,  and  to  avoid  rights  and  liens  already  acquired  by 
them  under  judgments  or  executions.  It  would  restrict 
the  manner  in  which  and  the  persons  to  whom  an  assign- 
ment might  be  made,  and  would  provide  for  the  summary 
removal  of  the  assignee  by  the  creditors,  or  the  Court,  and 
the  appointment  of  another  or  an  additional  assignee.  As 
to  creditors,  preferential  claims  would  be  created  or  declared 
as  e.  (/.,  by  48  Vict.  ch.  29,  sec.  1,  (an  Act  in  pari  niateria 
with  ch.  26) ;  the  power  of  voting  would  be  defined  and  con- 
trolled, and  the  usual  compulsory  provisions  made  for  the 
Tanking,  proof  and  contestation^  their  claims,  and  for  their 
valuation  if  they  happened  to  be  secured  claims. 

Provisions  such  as  I  have  indicated,  with  many  others 
more  or  less  literally  transcribed  from  some  expired  insol- 
vent Act,  are  found  in  the  Act  now  in  question,  which  I 
cannot  but  think, having  regard  as  I  have  said  to  their  scope, 
object  and  effect,  are  ultra  vires  the  Provincial  Legislature. 

If  one  object  of  an  insolvent  Act  be  to  insure  uniformity 
in  the  distribution  of  the  assets  of  the  insolvent,  it  is  not 
attained  by  legislation  of  this  kind,  under  which,  if  within 
the  competence  of  the  local  legislatures,  the  assets  of  the 
same  debtor  carrying  on  business  in  more  than  one  province 
may  be  distributed  upon  as  many  different  principles  or 
systems  as  there  are  provincial  Acts  dealing  with  thft  ques- 
tion. The  section  with  which  we  are  immediately  concerned 
is  section  7  of  the  48  Vict.  ch.  26.  I  do  not  think  we  can 
treat  it  as  an  isolated  independent  clause.  In  the  connec- 
tion it  is  found,  and  for  the  purpose  it  was  enacted,  it 
appears  to  me  that  it  cannot  be  sustained,  and  therefore 
these  appeals  must  be  allowed. 

Appeal  in  Clarkson's  case  allowed,  with  costs. 

Edgar  v.  Central  Bank. 

This  was  an  appeal  from  the  judgment  of  Proudfoot,  J., 
pronounced  on  the  23rd  February,  1887,  over-ruling  with 
costs,  the  defendants'  demurrer  to  the  plaintiff's  statement 
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of  claim  in  this  action ;  the  learned  Judge  stating  that 
without  hearing  argument  he  would  follow  the  decision  in 
Clarkson  v.  The  Ontario  Bank. 

The  statement  of  claim  set  forth  that  on  the  13th  June, 
1886,  one  S.  H.  Christian,  then  being  insolvent,  made  an 
assignment  of  his  estate  and  effects  to  the  plaintiff  under 
the  provisions  of  the  48 Vict.  ch.  26,(0.,)  which  he  accepted  ; 
prior  to  which,  however,  and  on  the  16th  of  February,  1886, 
Christian  then  being  in  insolvent  circumstances,  as  the 
defendants  well  knew,  and  with  intent  to  give  them  a 
preference,  gave  them  a  mortgage  upon  certain  lands  in  the 
township  of  Reach,  for  the  alleged  consideration  of  $4,400, 
which  was  made  payable  in  three  months  from  the  date 
thereof. 

It  further  alleged  that  the  $4,400  was  not  then  advanced 
to  Christian,  nor  was  any  part  thereof,  but  on  the  contrary 
the  mortgage  was  executed  to  secure  a  prior  indebtedness 
then  overdue  from  Christian  to  the  defendants ;  and  that 
such  mortgage  was  executed  by  Christian  with  intent  to 
defeat,  delay,  and  prejudice  his  creditors,  and  to  give  the 
defendants  a  preference  over  his  other  creditors;  and 
claimed  that  the  mortgage  might  be  declared  fraudulent 
and  void  as  a  preference,  and  the  defendants  ordered  to 
pay  plaintiff  his  costs  of  suit. 

The  defendants  by  their  statement  of  defence  denied 
that  Christian  was  insolvent,  and  insisted  by  way  of  de- 
murrer that  the  Act  (48  Vict.  ch.  26)  was  beyond  the 
power  and  jurisdiction  of  the  legislature  of  Ontario,  and 
did  not  confer  on  plaintiff  any  right,  power,  or  authority 
to  sue  by  virtue  of  the  allegedfassignment. 

Lefroy,  for  the  appellants,  contended  that  the  Ontario 
Act  (48  Vict.  ch.  26)  was  one  passed  in  relation  to  bank- 
ruptcy and  insolvency  as  to  which  by  sec.  91,  sub-sec.  21, 
of  the  British  North  America  Act,  exclusive  legislative 
authority  is  vested  in  the  Parliament  of  Canada. 

This  Act  enacts  that  gifts,  conveyances,  assignments,  &c, 
and  the  legal  rights  and  liabilities  arising  therefrom  shall 
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be  affected  and  governed  by  the  mere  fact  of  the  party 
making  such  gifts,  &c.  being  in  insolvent  circumstances* 
or  on  the  eve  of  insolvency,  without  there  being  any  ele- 
ment of  fraud,  fraudulent  intent  in  the  transaction,  or  any 
kind  of  fraud  or  mala  fides ;  and  further  the  mere  fact  of 
a  person  being  insolvent,  and  of  an  assignment  being  made 
under  the  Act  by  him,  hVcauses  such  assignment  to  take 
precedence  of  all  judgments  and  executions  not  completely 
executed  by  payment,  and  regulates  and  restrains  the 
rights  of  creditors  of  such  insolvent,  and  of  third  parties  ; 
in  other  words,  has  all  the  essential  requisites  of  a  Bank- 
ruptcy Act.  L  Union  St.  Jacques  de  Montreal  v.  Belisle, 
L.  R.  6  C.  P.  31 ;  Grombie  v.  Jackson,  34  U.  C.  R.  575  ; 
Kinney  v.  Dunman,  2  R.  &  Ches.  19,  Cart.  S.  C.  Cas.  Vol. 
2,  p.  412  ;  Regina  v.  Chandler,  1  Hannay  556,  Cart.  S.  C. 
Cas.  Vol.  2,  p.  121,  were  referred  to. 

E,  F.  B.  Johnston,  for  the  Attorney- General  of  Ontario. 
In  Regina  v.  Chandler,  cited  for  the  appellants,  the  princi- 
pal, if  not  the  only  question  discussed  was  whether  the 
local  legislature  had  the  power  of  discharging  an  insolvent. 
And  in  Gushing  v.  Dujmy,  5  App.  Cas.  409,  the  question 
was  how  far  that  body  could  interfere  with  an  officer  ap- 
pointed by  the  Dominion  Government.  Neither  of  these 
<;ases  bears  upon  the  question  raised  on  this  appeal. 

It  is  the  act  of  the  creditors  that  was  there  in  question. 
Here,  under  our  statute,  the  creditor  can  take  no  effective 
step  without  the  concurrence  of  the  debtor.  If  this  be  so, 
then  this  Legislature  cannot  interfere  or  deal  with  priorities 
of  executions.  The  principles  governing  the  distribution 
of  property  under  attachment  are  within  the  competency 
of  the  local  legislature.  There  is  no  difference  between 
such  a  case  and  the  present :  Ebersale  v.  Adams,  10  Bush. 
83;  Linthicurn  v.  Fenley,  11  Bush.  131;  Blanchard  v. 
Russell,  13  Mass.  112. 

The  Province,  apart  from  the  British  North  America  Act, 
would  have  the  power  inherently  to  deal  with  property  as 
it  is  dealt  with  by  the  Act  in  question.  The  British  North 
America  Act  does  not  destroy  such  right,  but  suspends  it 
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only.  The  restriction  as  against  the  provinces  is  merely 
the  result  of  a  political  arrangement  whereby  the  provinces 
are  united  in  a  Federal  Government  without  their  rights 
being  abrogated. 

If  the  Dominion  Government  therefore  does  not  exercise 
its  rights  as  regards  bankruptcy,  the  power  to  deal  with 
that  law  may  be  exercised  by  the  Local  Legislature.  The 
reason  is,  that  if  the  Dominion  practically  waives  its  right 
to  legislate  on  that  branch  of  property  and  civil  rights, 
which  was  excepted  in  its  favor,  the  Local  Government 
would  have  the  power  under  the  wide  term,  and  because 
that  power  only  remained  in  suspense  during  the  exercise 
of  Dominion  rights  ;  and  this  agrees  with  the  rule  in  the 
United  States  where  each  state  has  the  right  to  legislate 
on  subjects  within  the  competency  of  the  Federal  Govern- 
ment where  that  Government  does  not  make  the  necessary 
provision  as  required  by  the  constitution :  Sturgis  v.  Grown- 
inshields,  4  Wheat.  122.  He  also  referred  to  and  commented 
on  Cook  v.  Rogers,  31  Mich.  391  ;  Mayer  v.  Hellman,  91 
U.  S.  R.  496 ;  Maltbie,  v.  Hothkiss,  3  Conn.  SO ;  Simpson 
v.  The  Savings  Bank,  56  N.  H.  466;  and  to  IS  Union  Su 
Jacques  de  Montreal  v.  Belisle,  supra,  in  which  case  some 
of  the  Lords  of  the  Privy  Council  intimated  an  opinion 
that  in  such  a  state  of  facts  the  Provincial  Legislature 
would  have  the  right  to  act. 

J.  II.  McDonald,  Q.  C,  for  the  respondents. 

Burton,  J.A. — The  sole  question  before  us  on  this  appeal 
is,  as  to  the  power  of  the  Local  Legislature  to  pass  the  Act 
48  Vict  ch.  26,  giving  power  to  the  assignee  under  an 
assignment  made  in  the  form  prescribed  by  that  Act,  to 
impeach  a  transaction  alleged  to  have  been  made  with 
intent  to  defeat  or  delay  creditors. 

Whether  it  is  beyond  the  jurisdiction  of  the  Local  Legis- 
lature to  pass  the  Act  must  depend  upon  whether  tho 
matter  dealt  with  by  the  Act  comes  within  the  class  of 
subjects  which  by  the  91st  section  of  the  British  North 
America  Act  are  reserved  exclusively  for  legislation  by  the 
Dominion  Parliament. 
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Among  these  are  bankruptcy  and  insolvency,  by  which, 
as  I  understand  it,  that  parliament  has  the  exclusive  right 
to  define  the  classes  of  persons  who  may  be  declared  liable 
to  be  adjudicated  bankrupt  or  insolvent,  the  acts,  defaults 
or  omissions  which  shall  be  sufficient  to  warrant  such 
an  adjudication,  the  mode  of  adjudication,  the  vesting  their 
estates  in  an  officer  of  their  creation,  and  to  prescribe  the 
manner  in  which  the  estates  of  such  persons  shall  be 
administered,  with  a  view  to  equality  of  distribution,  and 
the  transactions  which  as  against  the  officer  so  appointed 
shall  be  declared  void. 

Bankrupt  has  to  do  chiefly  with  the  vesting  and  equal 
distribution  of  the  estates  of  such  persons  as  have  volun- 
tarily or  involuntarily  been  declared  bankrupt  by  a  court 
of  competent  jurisdiction,  whilst  insolvent  laws  have  gen- 
erally to  deal  with  the  discharge  from  arrest  or  custody 
of  such  persons  as  under  the  terms  prescribed  bylaw  make 
a  general  cession  of  all  their  property  for  the  benefit  of 
their  creditors. 

If  the  Act  in  question  comes  within  the  description  of  a 
Bankrupt  or  Insolvent  Act,  as  thus  defined,  it  would  be  in 
excess  of  the  powers  of  the  Local  Legislature. 

The  preamble  to  the  Act  professes  to  deal  not  with  per- 
sons who  have  been  declared  bankrupt  or  insolvent  accord- 
ing to  law,  for  at  the  time  of  its  passing,  and  at  the  time 
of  the  passage  of  the  Act  which  it  purports  to  amend  there 
was  no  bankrupt  or  insolvent  Act  in  force  in  the  Province, 
but  is  meant  to  apply  to  persons  in  impecunious  circum- 
stances, and  unable  to  meet  their  engagements. 

The  original  Act  was  passed  as  long  ago  as  1858  to 
remedy,  to  a  partial  extent,  the  evils  resulting  from  the 
absence  of  a  bankrupt  law  which  had  shortly  before  been 
allowed  to  expire. 

That  Act  is  to  be  found  in  the  Revised  Statutes  of  Ontario 
(1877),  as  ch.  118.  and  is  entitled  "  An  Act  respecting  the 
fraudulent  preference  of  creditors  by  persons  in  insolvent 
circumstances,"  and  was  amended  by  47  Vict,  ch/10,  sec.  3. 
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The  preamble  to  the  Act  now  under  consideration  recites 
that  great  difficulty  is  experienced  in  determining  cases 
arising  under  the  present  law  relating  to  the  transfer  of 
property  by  persons  in  insolvent  circumstances,  and  that  it 
is  desirable  to  remedy  the  same,  and  then  proceeds  to  repeal 
the  clause  of  the  original  Act  as  so  amended,  and  re-enacts 
it  with  a  variation  which,  it  is  urged,  was  intended  to 
avoid  any  of  the  transfers  to  which  it  refers,  not  only  if 
made  by  the  debtor  with  intent  to  defeat,  delay,  or  preju- 
dice his  creditors,  or  to  give  to  any  one  or  more  of  them  a 
preference  over  his  other  creditors,  or  over  any  one  or 
more  of  them,  but  also  if  it  had  such  effect. 

The  only  material  alteration  from  the  section  as  it  stood 
originally,  consists  in  the  few  words  which  are  italicised,, 
and  the  extension  of  its  operation  to  real  as  well  as  per- 
sonal property. 

So  far  it  partakes  no  more  of  the  character  of  a  bank- 
ruptcy Act  than  did  the  13th  Eliz.  ch.  5,  and  would  be  clearly 
within  the  competency  of  the  local  legislature  to  enact. 

Then  comes  sec.  3,  which  in  more  general  terms  was  to 
be  found  in  the  former  section  as  a  proviso. 

Its  effect  is  to  declare  that  the  previous  section  shall  not 
apply  to  any  assignment  made  to  the  sheriff  of  the  county, 
or  to  any  other  assignee  with  the  assent  of  the  creditors 
as  thereinafter  provided,  for  the  purpose  of  paying  ratably 
and  proportionately,  and  without  preference  or  priority  all 
the  creditors  their  just  debts. 

The  former  enactment  excepted  from  the  operation  of 
the  statute  a  general  assignment  for  the  equal  benefit  of 
creditors  if  made  to  any  one.  The  present  Act  restricts 
the  exception  to  cases  in  which  the  assignment  is  made  to 
a  named  official,  or  to  some  other  person  with  the  assent  of 
the  creditors. 

There  is  nothing  compulsory  upon  the  debtor.  The  only 
effect  of  his  making  a  general  assignment  otherwise  than 
the  Act  provides  is,  that  the  transfer  is  possibly  liable, 
though  not  so  in  my  opinion,  to  be  avoided  by  a  non-assent- 
ing creditor  under  the  previous  section. 
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That  is  a  matter  which  the  Provincial  Legislature  having 
exclusive  power  to  deal  with  property  and  civil  rights  have 
clear  authority  to  enact.  Apart  from  the  statute  the 
debtor  had  always  the  power  of  making  an  assignment  for 
the  general  benefit  of  his  creditors,  and  it  may  be  doubtful 
whether  the  provision  in  the  former  enactment  was  not 
inserted  ex  abundanti  cautela.  The  hindrance  and  delay 
to  particular  creditors  in  their  efforts  to  reach,  before,  others, 
the  property  of  a  debtor,  which  may  follow  a  general  assign- 
ment for  the  benefit  of  creditors  pari  passu,  have  always 
been  regarded  as  unavoidable  incidents  to  a  just  and  law- 
ful act  which  no  way  impair  the  validity  of  the  transfer. 
And  an  enactment  which  expressly  excepts  from  the  opera- 
tion of  the  previous  section  certain  of  such  assignments 
only,  is  not  open  to  objection  as  being  part  of  a  bankrupt 
or  insolvent  law. 

The  Act  now  before  us  does  not  compel  an  assignment 
in  a  particular  form,  but  provides  that  if  executed  in  a 
particular  manner  it  shall  have  a  certain  effect.  Many  of 
the  sections  relate  to  mere  matters  of  regulation  and  man- 
agement which  might  properly  be  the  subject  of  express 
provision  in  an  ordinary  deed  of  arrangement  or  assign- 
ment for  the  benefit  of  creditors  and  others,  which,  though 
open  to  objection  in  such  a  deed  as  amounting  to  a  dicta- 
tion by  the  debtor,  are  fair  and  equitable  in  themselves, 
and  such  as  the  assignee  in  an  ordinary  case,  or  under  the 
direction  of  a  majority  of  the  creditors  would  presumably 
adopt ;  others  again  are  of  a  more  arbitrary  character  which 
a  majority  of  creditors  could  not  enforce  against  the 
minority  ;  such,  for  instance,  as  a  scale  of  votes  for  the 
decision  of  all  questions  arising  in  administering  the  estate 
under  such  an  assignment  as  is  authorised  by  the  Act ;  but 
it  is  impossible  to  say  that  that  was  not  within  the  power 
of  the  Local  Legislature. 

1  shall  deal  therefore  only  with  those  sections  which  are 
not  altogether  of  that  character,  and  which  are  applicable 
to  this  and  the  other  cases  now  standing  for  judgment. 

Some  of  them,  such  as  section  6,  have  an  alarming  simi- 
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larity  to  provisions  to  be  found  in  our  former  insolvency 
law,  but  I  can  see  no  reason  for  holding  that  section  invalid. 
The  powers  to  be  exercised  by  the  judge  are  not  dissimilar 
to  those  which  in  the  case  of  ordinary  trust  deeds  have, 
without  express  legislative  authority,  been  exercised  from 
time  immemorial  by  the  Judges  of  the  Court  of  Chancery. 

I  have,  in  another  of  these  cases,  considered  the  operation 
of  section  7,  and  the  rights  of  the  assignee  under  it,  but 
whatever  may  be  the  extent  of  those  rights,  I  see  no  reason 
whatever  for  the  contention  that  it  was  not  within  the 
power  of  a  Provincial  Legislature  to  pass  the  section;  it  is 
quite  possible  that  it  may  be  very  imperfect  legislation,  as 
is  very  apt  to  be  the  case  with  any  legislation  which  at- 
tempts to  secure  the  equal  distribution  of  the  estates  of 
insolvent  persons  otherwise  than  by  a  well  considered  bank- 
ruptcy law  under  which  the  rights  of  all  parties  may  be 
equitably  and  fairly  dealt  with. 

If  the  Parliament  of  the  Dominion  were  to  pass  a  bank- 
rupt law,  they  would,  I  entertain  no  doubt,  declare  that 
any  assignment  for  the  benefit  of  creditors  made  otherwise 
than  in  the  manner  prescribed  by  that  Act,  should  be  an 
act  of  bankruptcy,  and  void. 

This  case  does  not  call  for  any  expression  of  opinion  as 
to  section  9,  which  gives  an  effect  to  the  assignment  which 
savors  more  of  bankruptcy  legislation  than  any  to  which  I 
have  as  yet  referred,  but  I  prefer  reserving  my  opinion 
until  some  case  arises  which  renders  it  necessary  to  place 
a  construction  upon  it. 

It  would  perhaps  have  been  wiser  if  the  framers  of  the 
Confederation  Act  had  provided  that  in  the  event  of  the 
Dominion  neglecting  to  pass  a  bankruptcy  Act,  the  Legis- 
latures of  the  several  provinces  should  have  the  power  as 
is  the  case  in  the  several  States  in  the  Union  where  Con- 
gress omits  to  pass  a  general  bankrupt  law. 

The  want  of  a  bankrupt  law  in  the  old  Province  of 
Canada,  and  the  strong  pressure  of  public  opinion  among 
English  merchants  dealing  with  Canada,  led  to  the  mongrel 
legislation  of  1858,  of  which  this  Act  is  an  amendment,  and 
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no  doubt  great  difficulty  was  experienced  by  the  framers 
of  the  amendment  so  to  word  it  as  to  secure  as  nearly  as 
possible  to  creditors  the  benefits  of  a  bankrupt  law  without 
exceeding  their  jurisdiction.  In  doing  so  they  have  in  one 
or  two  instances  adopted  provisions  of  the  old  bankrupt  or 
insolvent  law  in  force  here  without  striking  out  some 
words  which  are  quite  inapplicable  to  the  present  enact- 
ment; for  instance,  sections  7  and  11  introduce  t\re  word 
"inspectors,"  officers  who  had  duties  to  perform  under  the 
old  Insolvent  Act,  but  whose  duties  are  not  defined,  and 
for  whose  appointment  no  provision  is  made  in  the  present 
Act. 

But  notwithstanding  the  similarity  of  the  language  used 
in  these  sections  to  that  to  be  found  in  the  Insolvent  Act, 
I  am  of  opinion  that  there  is  nothing  in  the  statute  to  bring 
it  within  the  class  of  subjects  referred  to  as  bankruptcy 
and  insolvency  under  section  91. 

It  does  not  compel  an  assignment  from  the  debtor,  but 
simply  declares  that  if  made  in  a  particular  manner  the 
transfer  shall  not  be  liable  to  be  defeated  under  the  previous 
section.  It  does  not  discharge  or  relieve  the  debtor  from 
arrest  or  imprisonment,  and  it  leaves  his  after-acquired 
property  to  be  dealt  with  precisely  as  if  no  such  assignment 
had  been  made. 

The  appointment  of  new  trustees,  and  the  enforcing  of 
the  trusts,  are  not  different  in  principle  from  the  same 
powers  which  the  courts  have  been  in  the  habit  of  exer- 
cising for  years  in  the  case  of  ordinary  trust  deeds. 

Mr.  Lefroy  cited  a  case  decided  in  the  Courts  of  New 
Brunswick,  which  I  am  obliged  to  admit  is  contrary  to  the 
views  I  have  expressed,  and  which,  if  good  law,  would  ex- 
tend the  words  bankruptcy  and  insolvency  much  farther 
than  I  am  prepared  to  admit  that  they  do  extend.  I  refer 
to  Regina  v.  Chandler,  supra,  but  it  must  be  borne  in  mind 
that  that  case  was  decided  very  shortly  after  the  passing  of 
the  British  North  America  Act,  and  before  its  meaning  and 
construction  had  received  the  full  discussion  which  they 
have  since  that  time  been  subjected  to  ;  and  I  doubt  whether 
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the  learned  Judge  who  delivered  that  judgment  would  still 
adhere  to  it.  For  the  reasons  which  I  have  given,  I  cannot 
at  all  events  agree  in  that  decision. 

When  we  are  called  upon  to  decide 'a  question  of  the 
validity  of  an  enactment  under  the  Confederation  Act,  we 
should,  I  think,  always  lean  to  that  construction  which 
will  sustain  the  enactment  as  being  intra  vires,  rather  than 
to  one  which  wrould  avoid  it,  and  we  ought  not  to  presume 
except  upon  the  most  cogent  grounds  that  the  legislature 
has  exceeded  its  powers. 

It  by  no  means  follows  that  because  the  Dominion  has 
the  exclusive  power  to  make  laws  having  for  their  object 
the  establishment  of  one  uniform  system  of  bankruptcy 
throughout  the  Dominion,  that  in  the  absence  of  such  laws 
the  Provinces  are  debarred  from  securing  as  far  as  possible 
an  equal  distribution  of  the  assets  of  debtors  who  cannot 
pay  their  creditors  in  full. 

There  are  many  cases  which  may  arise  under  the  Act  in 
which  it  would  be  found  almost  impossible  to  wTork  out 
the  scheme  of  federation  if  the  words  of  the  Act  were  to  be 
read  literally  without  any  restriction  or  qualification  what- 
ever. Take,  for  example, the  subject  of  interest,  which  is  one 
of  the  subjects  for  obvious  reasons  reserved  to  the  Dominion 
Parliament,  with  a  view  to  secure  uniformity.  Yet  it 
would  scarcely  be  contended  that  a  local  legislature  could 
not,  as  the  Ontario  Legislature  has  done,  enact  that  a  ver- 
dict recovered  for  any  cause  of  action  shall  bear  interests 
and  the  rate  of  that  interest,  provided  it  did  not  exceed 
the  rate  fixed  by  the  Dominion  Parliament. 

I  think  the  learned  Judge  below  was  right  in  his  con- 
elusion,  and  that  the  appeal  should  be  dismissed. 

Patterson,  J.  A. — The  questions  in  this  appeal  arise  on 
demurrer  to  the  plaintiff's  statement  of  claim. 

The  allegations  are  that  prior  to  the  13th  of  June, 
1886,  one  Christian  carried  on  business  as  a  general  mer- 
chant at  a  town  in  the  Province  of  Ontario :  that  on  or 
about  the  said  date,  Christian  then  being  insolvent,  made 
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an  assignment  of  his  estate  and  effects  to  the  plaintiff 
under  the  provisions  of  the  Ontario  Act  48  Vict,  ch.  26,  and 
the  plaintiff"  accepted  the  assignment  and  is  now  trustee  of 
the  estate  ;  that  on  the  16th  of  February,  1886,  which  was 
before  the  assignment,  Christian  then  being  in  insolvent 
circumstances,  as  the  defendants  well  knew,  and  with 
intent  to  give  the  defendants  a  preference,  gave  to  the 
defendants  a  mortgage  upon  land  for  the  alleged  considera- 
tion of  $4,400,  pa}'able  in  three  months  from  the4date  of 
the  mortgage ;  that  the  $4,400  was  not,  nor  was  any  part 
of  it,  then  advanced  to  Christian,  but  he  made  the  mort- 
gage to  secure  a  prior  indebtedness  to  the  defendants;  and 
that  at  the  time  of  the  execution  of  the  mortgage,  Christian 
was  in  insolvent  circumstances  and  unable  to  pay  his  debts 
in  full,  and  the  mortgage  was  executed  by  him  with  intent 
to  defeat,  delay,  and  prejudice  his  creditors,  and  with  the 
intent  to  give  the  defendants  a  preference  over  his  other 
creditors,  and  had  the  effect  of  giving  such  preference. 

And  the  plaintiff  asks  the  Court  to  declare  the  mortgage 
to  be  fraudulent  and  void  as  a  preference. 

The  statute  48  Vict.  ch.  26,  was  passed  on  the  30th  of 
March,  1885,  but  wTas  not  in  force  until  the  first  of  Sep- 
tember, 1885.  It  was  amended  by  49  Vict.  ch.  25,  passed 
on  the  25th  of  March,  1886,  and  by  50  Vict.  ch.  19,  passed 
on  the  23rd  of  April,  1887,  which  brought  the  Act  into  the 
form  in  which  it  now  appears  in'ch.  124  of  the  R.  S.  O. 
1887. 

The  last  amendment  was  after  the  commencement  of  this 
action.  The  assignment  to  the  plaintiff  was  of  later  date 
than  the  first  amendment,  and  the  mortgage  which  he 
attacks  was  made  before  the  first  amendment  of  the  Act. 
I  do  not  think  anything  would  turn  on  the  amendments, 
even  if  they  had  been  in  force  at  the  time  of  the  transac- 
tions, and  it  may  therefore  be  sufficient  to  refer,  as  the 
plaintiff  has  done  in  his  statement,  only  to  the  original 
Act. 

The  defendants  demur  to  the  claim  on  the  ground  that 
the  provisions  of  the  Act  are  beyond  the  legislative  juris- 
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diction  of  the  province  in  so  far  as  they  affect  to  provide 
for  the  appointment  of  assignees,  and  the  vesting  in  them 
of  all  rights  to  sue  for  the  rescission  of  agreements,  deeds, 
and  instruments  or  other  transactions,' and  that  all  other 
provisions  of  the  Act  with  reference  to*  the  alleged  powers, 
rights,  and  authorities  of  assignees,  in  respect  to  the  estates, 
rights,  and  credits  of  debtors,  are  also  ultra  vires. 

The  demurrer  was  overruled,  and  the  defendants  appeal 
to  this  Court. 

The  general  ground  of  objection  to  the  statute  is  that  it 
is  legislation  concerning  bankruptcy  and  insolvency,  which 
are  subjects  assigned  by  the  British  North  America  Act  to 
the  exclusive  legislative  jurisdiction  of  the  Dominion 
Parliament. 

There  are  two  branches  of  the  legislation  covered  by 
the  same  provincial  statute,  but  not  necessarily  con- 
nected with  each  other ;  one  voiding  certain  transactions  as 
against  creditors ;  and  the  other  dealing  with  assignments 
for  the  benefit  of  creditors.  They  are  both  impeached  by 
the  defendants  as  being  ultra  vires,  as  legislation  on  the 
forbidden  subject  of  bankruptcy  and  insolvency. 

The  first  branch  is  composed  of  the  second  and  third 
sections  of  the  Act. 

Section  2  enacts  that  every  gift,  conveyance,  assignment, 
transfer,  delivery  over,  or  payment  of  any  goods,  chattels, 
or  effects,  or  of  any  bills,  bonds,  notes,  securities,  or  of  any 
shares,  dividends,  premiums,  or  bonus  in  any  bank,  com- 
pany, or  corporation,  or  of  any  other  property,  real  or 
personal  made  by  any  person  at  a  time  when  he  is  in  in- 
solvent circumstances,  or  is  unable  to  pay  his  debts  in  full, 
or  knows  that  he  is  on  the  eve  of  insolvency,  with  intent 
to  defeat,  delay,  or  prejudice  his  creditors,  or  to  give  to  any 
one  or  more  of  them  a  preference  over  his  other  creditors, 
or  over  any  one  of  them,  or  which  has  such  effect,  shall,  as 
against  them,  be  utterly  void. 

This  section  merely  repeats,  with  the  language  re- 
arranged and  with  a  little  expansion,  a  provision  which 
was  introduced  into  the  statute  law  of  the  Province  of 
Canada  in  1858,  as  part  of  the  Act  for  the  Abolition  of  Im- 
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prisonment  for  Debt,  22  Vict.  ch.  90,  sec.  19,  after  which  it 
formed  sec.  18  of  C.  S.  U.  C.  ch.  26,  and  sec.  2  of  R.  S.  (X 
ch.  118. 

The  only  addition  material  to  notice  at  present,  is  the 
phrase  "  real  or  personal,"  without  which  the  Act  would 
not  have  applied  to  the  mortgage  now  in  question,  because 
the  former  Acts  did  not  apply  to  real  estate.  Another 
addition,  important  in  itself  but  not  directly  affecting  the 
present  inquiry,  is  the  introduction  of  the  words  "  cc  which 
has  such  effect." 

The  original  section  had  a  proviso  saving  sales  of  goods 
made  in  the  ordinary  course  of  business  to  innocent  pur- 
chasers, and  deeds  of  assignment  made  for  the  purpose  of 
paying  creditors  ratably  and  proportionably  and  without 
preference  or  priority.  These  and  other  exceptions  from 
the  operation  of  section  2  are  the  subjects  of  the  present 
section  3.  They  do  not  affect  this  mortgage  transaction,, 
and  it  will  be  as  well  to  leave  them  out  of  siolit  while  we 

o 

consider  whether,  in  enacting  section  2,  the  Legislature 
trespassed  on  the  domain  of  the  Parliament. 

The  difference  between  the  section  and  13  Eliz.  ch.  5  is- 
mainly  in  the  two  respects ;  the  express  restriction  of  the 
law  to  persons  who  cannot  pay  all  their  debts  ;  and  the 
extension  to  preferences  as  among  the  creditors. 

The  principle  dates  with  us,  as  I  have  said,  from  1858, 
and  was  originally  associated  with  the  relief  given  to  the- 
debtor  by  doing  away  with  the  common  law  process  under, 
which  his  body  was  taken  in  execution. 

The  Act  of  1858  applied  only  to  Upper  Canada.  Lt& 
governing  idea  seems  to  have  been  the  ratable  distribution 
of  the  assets  among  the  creditors  when  they  were  insuffici- 
ent to  pay  every  one.  The  saving  of  general  assignments 
for  the  benefit  of  creditors  from  the  operation  of  section 
19,  while  perhaps  introduced  ex  majore  cautela  rather 
than  from  necessity,  serves  to  make  it  manifest  that  the 
idea  of  ratable  distribution  was  in  the  mind  of  the  legis- 
lature. In  Lower  Canada  it  was  already  a  part  of  the 
ordinary  procedure  to  distribute  the  assets  of  a  debtor 
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among  his  creditors  when  an  execution  issued  on  a  judg- 
ment for  a  debt. 

The  measure  of  1858  was,  however,  imperfect.  Intended 
though  it  was  to  discourage  or  do  away  with  the  preference 
of  one  creditor  over  another,  which  had  been  decided  in 
Holbirdv.  Anderson,  5  T.  R  235,  not  to  be  within  the 
mischief  of  the  Statute  of  Elizabeth,  it  yet  provided  no 
machinery  for  giving  practical  effect  to  the  idea  of  ratable 
distribution,  but  left  the  debtor's  effects  to  be  taken  by 
executions  in  the  order  of  their  priority. 

A  creditor  could  not  retain  as  against  another  who  had 
'an  execution  an  asset  transferred  to  him  as  a  preferential 
payment  of  his  debt,  but  the  execution  creditor  took  it. 
The  preference  was  not  averted,  but  was  transferred  from 
one  creditor  to  another. 

We  may  regard  the  second  section  of  the  Act  of  1885  as 
new  legislation,  but  it  does  not  vary  from  or  extend  the 
principle  of  the  19th  section  of  the  Act  of  1858.  It  differs 
only  in  some  details. 

The  argument  before  us  was  directed  principally,  if  not 
altogether,  to  the  other  branch,  or  the  procedure  branch, 
of  the  Act  of  1885  ;  but  this  second  section  is  expressly 
impeached  in  the  formal  reasons  given  for  the  appeal  in 
this  case  of  Edgar  v.  The  Central  Bank  One  of  the  reasons 
is  thus  expressed : 

.  "2.  The  said  Act  is  a  Bankruptcy  or  Insolvent  Act,  be- 
cause it  enacts  that  gifts,  conveyances,  assi  gnments,  and 
transfers  of  property,  real  or  personal,  and  the  legal  rights 
and  liabilities  and  relations  arising  therefrom  shall  be 
affected  and  qualified  by  the  mere  isolated  fact  of  the  party 
making  such  gifts,  conveyances,  assignments,  and  transfers 
being  in  insolvent  circumstances,  or  on  the  eve  of  insolv- 
ency, without  there  being  any  element  of  fraudulent 
intent  in  the  transaction,  or  any  kind  of  fraud  or  mala  fides. 

It  is  true,  as  I  have  already  remarked,  that  this  part  of 
the  Act  deals  only  with  persons  who  are  in  insolvent  cir- 
cumstances. It  is  only  for  such  persons  that  the  rule 
against  preferential  transactions  is  required.  The  Statute 
of  13  Eliz.  is  wide  enough  to  reach  all  others,  particularly 
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as  explained  by  our  Act  R.  S.  0.  ch.  95,  sec.  3,  and  it  may 
be  remarked,  in  the  language  of  Lord  Tenterden,  that 

"  there  is  undoubtedly  high  authority  for  saying  that  a 
party  must  be  in  insolvent  circumstances  to  render  a  con- 
veyance by  him  fraudulent  within  the  statute  of  Eliza- 
beth."   Shears  v.  Rogers,  3  B.  &  Ad.  362,  at  369. 

The  argument  against  the  power  of  the  provincial  legis- 
lature to  impose  restrictions  upon  the  disposition  of  his 
property  by  a  person  who  is  unable  to  pay  his  debts  in  full, 
or  using  the  equivalent  expression,  who  is  insolvent,  rests 
on  what  I  take  to  be  an  inadequate  view  of  the  scope  and 
scheme  of  the  British  North  America  Act. 

The  powers  of  the  Parliament  under  section  91  of  the 
Act,  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada,  include,  among  the  specified  classes  of 
subjects,  Bankruptcy  and  Insolvency,  the  object  obviously 
being,  that  upon  that  branch  of  the  law,  as  well  as  on 
other  enumerated  subjects  connected  more  or  less  intimately 
with  the  comprehensive  head  of  the  Regulation  of  Trade 
and  Commerce,  the  same  general  law  shall  prevail  through- 
out the  Dominion. 

The  legislative  jurisdiction  over  property  and  civil 
rights  in  the  Province  which,  under  section  92,  belongs  to 
the  Local  Legislature,  is  necessarily  qualified  by  the  inevit- 
able interference  with  such  rights  in  the  exercise  of  the 
powers  of  the  Parliament. 

A  bankrupt  or  insolvent  Act  will  of  necessity  include 
many  such  interferences,  and  may,  with  propriety,  make 
provisions  of  the  kind,  for  the  better  carrying  out  of  the 
systems  which  may  yet  not  be  of  the  essence  of  a  bankrupt 
or  insolvent  law.  Take  for  example  the  English  Bank- 
rupt Acts  of  1849,  1861,  1869,  and  1883.  Each  was  in 
itself  a  complete  bankrupt  Act,  and  there  was  a  complete 
system  in  force  before  any  one  of  them  was  passed;  yet 
new  and  important  features  were  introduced  into  the  law 
by  each  of  the  Acts. 

In  like  manner  the  Dominion  Parliament  may  frame  its 
own  system  and  assert  exclusive  jurisdiction  to  abridge  or 


208 


ONTARIO  APPEAL  REPORTS. 


[VOL* 


extend  or  otherwise  interfere  with  civil  rights,  in  respect 
of  property  or  person,  in  carrying  out  its  system.  Legis^L 
lation  of  that  character  will  override  any  provincial  legislaJ 
tion  on  the  same  subjects.  Amongst  other  things,  a 
bankrupt  Act  might  well  contain  provisions  on  the  same 
subject,  and  covering  the  same  ground  as  this  section  2. 
That  was  the  case  with  our  provincial  Insolvent  Act  of 
1864,  and  the  Dominion  Insolvent  Acts  of  1869  and  1875*- 
which  were  all  bankrupt  Acts.  While  they  were  in  force 
the  provisions  we  are  discussing  were  practically  in  abey- 
ance. The  law  remained  on  the  statute  book,  but  its 
occupation  was  gone.  At  least  I  cannot  remember  any 
instance  in  which  it  was  resorted  to,  even  during  the  time 
of  the  Act  of  1875  which  applied  only  to  traders. 

There  is  now  no  Dominion  legislation  with  which  it  can 
come  into  conflict.  It  deals  with  a  subject  which  might 
not  improperly,  and  would  most  likely,  be  dealt  with  by  a 
bankrupt  law,  if  the  Parliament  should  think  fit  to  pass- 
one  ;  but,  for  all  that,  it  is  not  in  my  judgment  legislation 
on  bankruptcy  or  insolvency.  It  encourages,  while  it  does 
not  assume  to  compel,  debtors  who  are  insolvent  to  place  all 
their  creditors  on  equal  footing,  and,  in  the  second  branch 
of  the  statute,  which  I  am  about  to  discuss,  gives  legislative 
aid  in  carrying  out  that  honest  purpose. 

Some  passages  in  the  judgment  in  Pickstoch  v.  Lysterr 
3  M.  &  S.  371,  may  be  found  instructive  in  connection  with 
this  discussion,  though  they  were  addressed  to  the  statute 
of  13  Elizabeth. 

"  Can  any  one  doubt,"  said  Lord  Ellen  borough,  •'  that  the 
first  motive  in  many  of  those  cases,  as  well  as  in  this,  was 
to  defeat  the  particular  creditor  ?  But  at  the  same  time 
it  is  not  considered  any  injury  to  him,  being  for  the  benefit 
of  all  the  creditors  to  procure  an  equal  distribution  amongst 
ail  of  that  fund  to  which  all  have  an  equal  right,  against 
one  who  has  gained  the  first  step  upon  them.  *  *  Such 
an  assignment  as  the  present  is  to  be  referred  to  an  act  of 
duty  rather  than  of  fraud,  where  no  purpose  of  fraud  is 
proved.  The  act  arises  out  of  a  discharge  of  the  moral 
duties  attached  to  his  character  of  debtor,  to  make  the 
fund  available  for  the  whole  body  of  creditors.    *    *  It 
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is  not  the  debtor  who  breaks  in  upon  the  rights  of  the 
parties  by  this  assignment,  but  the  creditor  who  breaks  in 
upon  them  by  proceeding  in  his  suit." 

LeBlanc,  J.,  said,  that  "  to  hold  such  a  deed  fraudu- 
lent would  be  contrary,  not  only  to  Holbird  v.  Anderson, 
but  to  all  the  cases  that  have  decided  that  a  party,  inde- 
pendent of  the  bankrupt  statutes,  may  convey  away  his 
property  for  the  benefit  of  all  his  creditors." 

This  is  some  authority,  if  authority  were  necessary,  for 
distinguishing  between  the  voluntary  assignment  in  ques- 
tion and  a  proceeding  in  bankruptcy,  notwithstanding 
that  a  system  of  bankruptcy  procedure  would  properly 
include  the  subject  of  such  assignments.  To  hold  this 
second  section  ultra  vires,  as  being  legislation  on  bank- 
ruptcy or  insolvency,  would,  in  my  judgment,  be  an  incor- 
rect interpretation  of  the  principle  of  the  British  North 
America  Act,  and  at  variance  with  what  I  understand  to  be 
the  tenor  of  the  decisions  upon  the  Act  by  ^the  Judicial 
Committee  of  the  Privy  Council,  from  B  Union  St.  Jacques 
de  Montreal  v.  Belisle,  L.  R.  5  P.  C.  31,  through  the  whole 
series  down  to  Bank  of  Toronto  v.  Lambe,  12  App.  Cas.  575. 

I  pass  now  to  the  other  or  the  procedure  branch  of  the 
statute. 

A  point  is  made  in  the  formal  reasons  of  appeal  on  the 
assumption  that  this  branch  deals,  like  section  2,  only  with 
the  case  of  persons  in  insolvent  circumstances.  In  practi- 
cal operation  it  may  only  touch  such  cases,  but  there  is 
nothing  in  the  statute  itself  to  confine  it  to  them. 

Section  3  begins  thus  : 

"  Nothing  in  the  preceding  section  shall  apply  to  any 
assignments  made  to  the  sheriff  of  the  county  in  which  the 
debtor  resides  or  carries  on  his  business,  or  to  another 
assignee  with  the  consent  of  the  creditors  as  hereinafter 
provided,  for  the  purpose  of  paying  ratably  and  proportion- 
ately, and  without  preference  or  priority,  all  the  creditors 
of  the  debtor  their  just  debts ; "  and  then  a  variety  of 

other  transactions  are  also  excepted,  which  we  need  not 
now  stop  to  notice. 
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The  fourth  subsection  of  section  3  enacted  that  "  the 
debtor  may  in  the  first  place,  with  the  consent  of  a 
majority  of  his  creditors  having  claims  of  $100  and 
upwards,  computed  according  to  the  provisions  of  section 
18,  make  a  general  assignment  for  the  benefit  of  his  cre- 
ditors to  some  other  person  than  the  sheriff." 

The  provision  of  section  18  is  that,  subject  to  the  provi- 
sions of  section  6,  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes,  and  for 
such  purpose  the  votes  of  creditors  shall  be  calculated  as 
follows  :  giving  a  scale  according  to  amounts  of  debts,  from 
$100  upwards. 

An  assignment  to  the  sheriff,  or  to  an  assignee  so 
appointed,  is  spoken  of  as  "  made  under  the  Act,"  though 
the  permission  to  make  it  is  rather  implied  than  directly 
given. 

Section  4  declares  that  every  assignment  made  under 
this  Act  for  the  general  benefit  of  creditors  shall  be  valid 
and  sufficient  if  it  is  in  the  words  following,  that  is  to 
say: 

"  All  my  personal  property  which  may  be  seized  and  sold 
under  execution,  and  all  my  real  estate,  credits,  and  effects, 
or  if  it  is  in  words  to  the  like  effect  ;  and  an  assignment 
so  expressed  shall  vest  in  the  assignee  all  the  real  and  per- 
sonal estate,  rights,  property,  credits,  and  effects,  whether 
vested  or  contingent,  belonging  at  the  time  of  the  assign- 
ment to  the  assignor,  except  such  as  are  by  law  exempt 
from  seizure  or  sale  under  execution,  subject,  however,  as 
regards  lands,  to  the  provisions  of  the  registry  law  as  to  the 
registration  of  the  assignment." 

In  this  we  have  a  short  form  of  assignment,  analogous 
to  the  short  form  of  conveyance  in  K  S.  O.  ch.  102  which 
follows  the  English  Act  8  &  9  Vict.  ch.  119,  to  which  effect 
is  given  when  the  assignee  is  the  sheriff,  or  a  person  selected 
by  the  creditors,  the  assignment  in  either  case  being  volun- 
tary on  the  part  of  the  debtor. 

I  take  no  notice  of  provisions  made  by  the  Act  of  1887 
ior  the  case  of  assignments  to  other  persons.  The  Act  of 
1885  simply  leaves  them  untouched,  except  so  far  as  they 
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are  not  withdrawn  from  the  operation  of  section  2.  Such 
assignments  were  in  terms  excepted  in  the  proviso  to  the 
section  in  its  original  shape,  but  that  may  have  been,  as  I 
have  said,  ex  majore  cautela,  because  an  assignment  for  the 
the  general  benefit  of  creditors,  free  from  imputation  of 
fraud  or  preferential  design  or  effect,  could  not  be  within 
the  mischief  of  the  enactment. 

The  rest  of  the  statute  is  apparently  framed,  in  many 
respects,  after  certain  provisions  of  our  Insolvent  Acts  of 
1864,  &c.j  and  those  provisions  are  undoubtedly  appropriate 
to  a  bankrupt  law.  It  may  safely  be  asserted  that  a  bank- 
rupt law,  or  a  law  for  the  winding-up  of  estates,  would  be 
incomplete  without  something  answering  to  them.  The 
question  is  whether  their  presence  here  constitutes  this 
legislation  an  encroachment  on  the  exclusive  territory  of 
the  parliament  by  crossing  the  line  that  divides  bankruptcy 
and  insolvency,  or  what  is  expressed  by  those  terms  in 
section  91,  from  the  general  subject  of  property  and  civil 
rights  with  which,  by  section  92.  the  Legislature  is  per- 
mitted to  deal. 

The  matters  dealt  with  by  the  statute  come  clearly 
within  the  definition  of  property  and  civil  rights  in  the 
Province,  and  are,  therefore,  prima  facie  within  the  local 
jurisdiction.  It  is  only  reasonable  that  those  who  impugn 
the  jurisdiction  should  be  held  to  the  onus  of  displacing  it. 

We  have,  as  a  starting  point  from  which  to  commence 
the  examination  of  this  second  branch  of  the  statute,  an 
assignment  voluntarily  made  by  a  debtor  in  discharge  of 
the  moral  duty  dwelt  upon  by  Lord  Ellenborough,  in  order 
that  all  his  creditors  may  share  equally  in  what  he  has,  no 
one  being  preferred  to  another. 

The  assignment  dealt  with  by  the  Act  of  1885  is  one 
made  to  the  sheriff  or  to  another  trustee  selected  by  the 
creditors. 

Section  5  provides  that,  in  the  distribution  of  the  trust 
estate,  partnership  property  shall  be  applied  first  in  pay- 
ment of  partnership  debts,  and  separate  property  in  pay- 
ment of  separate  debts. 
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This  merely  applies  to  the  administration  of  the  trust  a 
well  established  rule  of  equity,  and  authorizes  a  principle 
of  distribution  which,  as  held  in  Badenach  v.  Slater,  & 
A.  R.  402  ;  10  S.  C.  R.  296,  is  not  otherwise  than  ratable 
and  proportionate,  and  is  not  open  to  the  imputation  of 
giving  preference  or  priority  as  among  the  creditors. 

Section  6  provides  for  the  substitution  by  the  creditors 
of  an  assignee  of  their  own  selection  for  the  sheriff,  and  for 
the  removal  and  appointment  of  assignees  by  the  Court,  the 
estate  vesting  (by  an  amendment  made  in  1886)  in  the 
new  assignee. 

This  is  merely  a  recognition  of  the  creditors  as  the  bene- 
ficial owners  of  the  estate  assigned  for  their  benefit,  and  of 
the  assignee  as  a  trustee  subject  to  the  ordinary  jurisdic- 
tion of  the  Court. 

The  next  section  goes  somewhat  farther,  and  inasmuch 
as  the  plaintiff  depends  upon  it  for  his  power  to  maintain 
this  action,  it  demands  careful  consideration. 

It  gives  the  assignee  the  exclusive  right  (save  in  one 
specified  case)  of  suing  for  the  rescission  of  agreements, 
deeds  and  instruments,  or  other  transactions,  made  or 
entered  into  in  fraud  of  creditors,  or  made  or  entered  into 
in  violation  of  the  Act  respecting  the  fraudulent  preference 
of  creditors  by  persons  in  insolvent  circumstances,  (which 
is  R.  S.  0.  ch.  118),  or  of  this  Act. 

A  creditor  could  always  sue  for  the  rescission  of  a  tran- 
saction which  was  fraudulent  as  against  him,  or  was  declared 
by  statute  to  be  void  as  against  creditors.  It  does  not 
matter  whether,  as  under  the  former  jurisdiction  of  the 
Courts,  he  appealed  to  the  auxiliary  jurisdiction  of  a  Court 
of  equity  after  having  first  established  his  claim  at  law ;  or 
whether  under  the  present  system  he  asked  in  the  one 
action  for  process  for  the  recovery  of  his  debt  and  for  the> 
removal  of  the  fraudulent  or  voidable  conveyance ;  or, 
before  his  own  debt  may  have  become  payable,  asked  on 
behalf  of  ail  the  creditors.,  a  declaration  of  the  invalidity  of 
the  transaction.  In  one  way  or  another  he  had  a  remedy. 
See  Longeway  v.  Mitchell,  17  Gr.  190  ;  Parkes  v.  St.  George,. 
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10  A.  R.  496 ;  McDonald  v.  McCall,  12  A.  R.  593,  for  full 
discussion  of  the  subject. 

That  remedy  is  now,  by  sec.  7,  transferred  from  the  cre- 
ditors to  the  assignee.  This  seems  at  first  sight  to  be  an 
advance  upon  the  direct  effect  of  the  assignment. 

There  never  was  any  question,  in  this  Province,  of  the 
right  of  a  trustee  in  whom  the  trust  estate  was  vested  to 
maintain  or  defend  actions  relating  to  the  estatej  such  as 
was  recently  before  the  Judicial  Committee  in  Porteous  v. 
Reynav,  57  L.  T.  N.  S.  891,  13  App.  Cas.  120,  on  an  appeal 
from  the  Province  of  Quebec  ;  but  an  assignment  such  as 
that  now  in  discussion  being  made  by  a  person  who  had 
already  conveyed,  and  who  could  not  revoke  his  own  deed, 
would  not  prima  facie  be  taken  to  vest  the  property,  in 
any  sense,  in  the  subsequent  assignee. 

That  was  the  opinion  of  all  the  members  of  this  Court,  I 
believe,  in  Macdonald  v.  McCall.  The  property  which,  in 
that  case,  had  been  the  subject  of  a  preferential  mortgage 
had,  for  convenience  sake,  been  sold,  and  the  money  paid 
into  Court.  An  order  of  the  High  Court  that  that  money 
should  be  paid  out  to  the  assignee  under  an  assignment  for 
the  benefit  of  creditors,  to  be  distributed  by  him  under 
the  trusts  of  the  assignment,  seemed  to  us  in  this  Court  to 
give  too  wide  an  effect  to  the  assignment.  But  the 
Supreme  Court  restored  the  order,  apparently  recognising 
in  the  assignee  a  title  similar  to  that  recognised,  if  not 
newly  conferred,  by  section  7. 

The  right  of  the  Local  Legislature  to  confer  the  power  in 
question  upon  the  assignee,  or  to  give  it  to  him  to  the 
exclusion  of  the  creditors,  seems  to  me  to  follow  as  a  neces- 
sary complement  of  the  right  to  declare  a  preferential  assign- 
ment of  goods  or  land  void  against  creditors,  though  binding 
between  the  parties  to  it. 

Some  machinery  was  wanted  to  give  practical  effect  to 
the  mandate  against  preferences  of  particular  creditors,  and 
this  section  7  supplies  it  not  for  all  cases,  but  for  use  in  the 
case  of  a  voluntary  assignment  made  by  the  debtor  for  the 
general  benefit  of  all  his  creditors. 
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Even  if,  on  strict  reasoning,  it  ought  to  be  held,  as  we 
held  in  Macdonald  v.  McCall,  that  the  asset  had  ceased  to 
be  within  the  disposing  power  of  the  debtor  before  he  made 
the  assignment  for  the  benefit  of  his  creditors — a  position 
which,  since  the  ultimate  decision  in  that  case,  may  not  be 
unquestionable — yet  as  soon  as  the  assignee  is  recognised 
as  representing  the  creditors,  there  ceases  to  be  any  serious 
logical  impropriety  in  holding  that  assets  which,  notwith- 
standing a  preferential  transfer,  remained  exigible  for  the 
debts  of  the  transferor,  passed  with  the  other  assets  of  the 
debtor  to  the  assignee. 

A  bill  of  sale  which  does  not  fulfill  the  requirements  of 
the  English  Bills  of  Sale  Act,  1878,  is  by  the  eighth  section 
of  that  Act  declared  fraudulent  and  void  against  trustees 
or  assignees  under  an  assignment  for  the  benefit  of  credi- 
tors, as  well  as  e gainst  trustees  under  the  law  relating  to 
bankruptcy  or  liquidation,  and  against  executions. 

That  is  legislation  of  essentially  the  same  character  as 
our  section  7,  notwithstanding  that  our  section  does  not 
give  the  assignee  any  new  rights  in  respect  of  instruments 
which  are  declared  void  against  creditors  by  our  Chattel 
Mortgages  Act,  R.  S.  0.  ch.  119.  It  is  essentially  the  same 
in  its  recognition  of  the  assignee  as  representing  the  credi- 
tors, and  as  taking,  in  his  character  of  assignee,  property 
which  his  assignor  had  already  conveyed  to  another ;  and 
it  is  opposed  to  the  assumption  that  such  a  provision, 
enacted  in  aid  of  the  administration  of  an  estate  assigned 
for  the  benefit  of  creditors,  is  necessarily  or  primarily  a 
dealing  with  the  subject  of  bankruptcy. 

If  we  read  our  statute  very  critically  we  shall  not  find 
express  words  vesting  in  the  assignee,  or  declaring  that  the 
assignment  shall  be  deemed  to  convey,  property  which  has 
been  disposed  of  by  a  transaction  void  or  voidable  under 
section  2  ;  nor  do  we  find  any  such  express  provision  in  the 
English  Bills  of  Sale  Act.  The  power  given  in  terms  bi- 
section 7  to  sue  for  the  rescission  of  deeds,  &c,  is,  however,, 
equivalent  to  a  declaration  that  they  are  void  as  against 
the  assignee  ;  and  although  it  is  not  said  where  the  pro- 
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perty  is  to  go  when  the  transaction  is  rescinded,  the 
meaning  must  be  that  the  assignee  takes  it  for  distribution 
under  the  trusts  of  the  assignment,  That  is  the  purpose 
of  the  Act. 

We  may  adopt  the  language  of  Kindersley,  V.C.,  in  Hue 
v.  French,  3  Jur.  N.  S.  428,  where  he  said  : 

"  The  manner  in  which  Courts  of  Equity  have  construed 
that  statute  [13  Eliz.]  is,  that  the  instrument  by  which  a 
debtor  makes  a  voluntary  assignment  of  his  property, 
assuming  it  to  be  fraudulent  as  against  creditors' is  to  be 
regarded  as  if  it  had  never  existed  ;  "  and  therefore  treat 
the  property  as  passing  under  the  deed. 

Section  8  bears  out  this  view  of  the  Act.  It  provides 
that  where  property  taken  in  a  transaction  voidable  under 
section  2  shall  have  been  sold,  the  proceeds  may  be  seized 
or  recovered  in  any  actions  under  section  7,  as  fully  and 
effectually  as  the  property,  if  still  remaining  in  the  posses- 
sion or  control  of  the  transferee,  could  have  been  seized  or 
recovered. 

The  actions  under  section  7  are  the  action  by  the  assignee, 
and  an  action  which  may  be  brought  by  a  creditor  in  case 
the  assignee,  under  the  authority  of  the  creditors  or  inspec- 
tors, declines  to  sue.  The  seizure  or  recovery  spoken  of 
are  obviously  a  seizure  or  recovery  by  the  assignee  or  the 
suing  creditor  as  the  case  may  be. 

I  hold  for  these  reasons  that  the  effect  of  section  7  is  to 
vest  in  the  assignee  the  disputed  asset ;  and  that  the  enact- 
ment which  causes  it  so  to  vest,  and  which  gives  him  an 
action  on  behalf  of  the  creditors,  his  cestui  que  trustent,  to. 
avoid  transactions  declared  by  section  2  to  be  void  against 
creditors  is  not  legislation  on  the  subject  of  bankruptcy  or 
insolvency,  as  intended  by  section  91  of  the  B.  N.  A.  Act. 

It,  in  fact,  only  places  the  assignee  in  the  relation  to  the 
estate  and  to  the  creditors  which  Lord  Tenterden,  in  Shears 
v.  Rogers,  3B.  &  Ad.  362,  369,  explained  as  being  that  of 
the  executor  of  a  deceased  debtor. 

"  The  authorities  shew,"  he  said,  "  that  whenever  a  man 
makes  a  gift  of  goods  which  is  fraudulent  and  void  as 
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against  creditors,  and  dies,  he  is  considered  to  have  died 
in  full  possession,  with  respect  to  the  claim  of  the  credi- 
tors, and  the  goods  are  assets  in  the  hands  of  the  executor." 

There  is  nothing  in  the  present  appeal  to  require  me  to 
go  beyond  this  point,  and  I  have  no  desire  to  transgress 
the  wholesome  rule  laid  down  by  his  lordship  the  Chief 
Justice,  and  adopted  by  the  Judicial  Committee,  in  Hodges 
ase,  9  App.  Cas.  117,128. 

"  That  in  all  these  questionsof  ultra  vires  it  is  the  wisest, 
course  not  to  widen  the  discussion  by  considerations  not 
necessarily  involved  in  the  decision." 

I  may  say,  however,  that  the  remainder  of  the  Act, 
excepting,  perhaps,  the  ninth  section,  seems  to  be  so  entirely 
occupied  with  matters  of  mere  procedure  as  to  call  for  no 
remark  beyond  those  already  made. 

The  ninth  section  enacts  that  an  assignment  for  the 
general  benefit  of  creditors,  under  this  Act,  shall  take  pre- 
cedence of  all  judgments,  and  of  all  executions  not  com- 
pletely executed  by  payment. 

This  strikes  me  as  being  a  very  peculiar  enactment.  It 
certainly  conveys  the  impression  of  providing  for  some- 
thing beyond  the  scope  of  a  voluntary  assignment  by  a 
debtor,  and  it  thus  introduces  a  new  consideration  into  the 
ultra  vires  discussion.  But,  when  I  read  the  clause  atten- 
tively, I  find  it  hard  to  say  what  it  means,  or  that  it  has 
any  meaning  to  which  a  Court  could  give  practical  effect. 

It  seems  to  present  more  questions  than  there  are  lines 
in  the  printed  clause. 

It  cannot,  however,  affect  in  any  way  the  claim  of  this 
plaintiff  against  these  defendants,  and  it  will  be  the  safer 
course  to  reserve  the  discussion  of  it  until  it  comes  more 
directly  in  question. 

My  opinion  of  this  appeal  is  that  it  should  be  dismissed. 
The  Court  being  equally  divided,  the  appeal  was  dis- 
missed, with  costs. 

Kennedy  v.  Freeman. 
This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  James  Shaw  Sinclair,  Esq.,  Judge  of  the  County 
Court  of  Wentworth,  delivered  on  the  24th  January,  1887 > 
sitting  in  the  place  and  at  the  request  of  Rose,  J. 
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The  statement  of  claim  set  forth  that  the  plaintiff  was  » 
the  assignee  for  the  benefit  of  the  creditors  of  the  estate 
and  effects  of  Francis  Nicolls,  by  virtue  of  an  assignment 
dated  7th  June/1886,  duly  executed  in  pursuance  of  ch. 
26,  48  Vict. 

That  on  the  16th  of  November,  1885,  Nicolls  was  in 
insolvent  circumstances,  and  unable  to  pay  his  debts  in 
full  within  the  meaning  of  section  2  of  said  Act ;  on  which 
day  he  was  indebted  to  the  defendant  Freeman  in  respect 
of  an  overdue  account  for  goods  which  had  been  supplied 
by  him  some  time  before  that  date,  and  on  that  day 
Nicolls,  being  in  insolvent  circumstances,  or  unable  to  pay 
his  debts  in  full,  as  aforesaid,  and  knowing  that  he  was  on 
the  eve  of  insolvency,  and  with  intent  to  give  Freeman  a 
preference  over  his  other  creditors,  executed  to  him  a  chat- 
tel mortgage  upon  his  engine  and  boiler,  seven  horses,  and 
other  goods  therein  described,  for  the  amount  of  the  account 
then  past  due  to  Freeman,  and  Freeman  did  not  by  reason 
or  on  account  of  the  giving  of  that  security  make  an 
advance  in  money  to  Nicolls  in  the  bona,  fide  belief  that 
the  advance  would  enable  him  to  continue  his  business  and 
to  pay  his  debts  in  full,  nor  did  he,  in  fact,  make  him  any 
advance  ;  and  that  such  chattel  mortgage  was  given  with 
intent  to  defeat  and  delay  the  other  creditors  of  Nicolls  ; 
and  prayed  that  such  security  might  be  declared  void  and 
for  further  and  other  relief. 

The  statement  of  defence  denied  all  fraud  or  fraudulent 
intent  in  obtaining  the  chattel  mortgage,  or  that  Nicolls 
was  insolvent,  &c,  when  he  executed  the  same ;  or  that  he  . 
intended  to  defeat  or  delay  his  creditors,  or  give  defendant 
a  preference  over  his  other  creditors,  and  set  up  also  that 
the  statute  under  which  plaintiff  was  appointed  assignee 
was  ultra  vires  the  legislature  of  Ontario. 

After  taking  time  to  look  into  the  authorities,  his  Honor 
gave  judgment,  observing : 

"The  contention  of  the  plaintiff  was  that  the  chattel  mortgage  operated 
as  a  fraudulent  preference  under  the  118th  ch.  of  the  Revised  Statutes  of 
Ontario,  as  amended  by  48  Vict.  ch.  26,  sees.  1  and  2.    The  plaintiff's 
right  of  action  was  founded  on  a  general  statutory  assignment  made  by 
28 — VOL  XV.  A.R. 
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the  debtor  Nicolls  to  him,  and  the  7th  and  8th  sees,  of  the  Act  just  cited. 
No  question  was  raised  on  his  right  to  bring  the  action,  or  to  impugn  the 
validity  of  the  security  impeached. 

The  question  which  I  have  to  decide  broadly  is,  whether  the  chattel 
mortgage  in  question  can,  upon  the  evidence  and  law,  be  upheld  as  against 
this  plaintiff.  I  have  arrived,  in  regard  to  that,  at  the  following  conclu- 
sions : 

1.  I  am  of  opinion  that  at  the  time  of  the  making  the  chattel  mortgage 
in  question  the  mortgagor,  Nicolls,  was  in  insolvent  circumstances,  and. 
was  then  unable  to  pay  his  debts  in  full. 

2.  I  am  further  of  opinion  and  find  that  he  was  well  aware  of  that  at 
the  time  he  made  said  mortgage. 

3.  I  also  find  that  the  defendant  and  his  solicitor  had  the  best  and 
strongest  of  reasons  for  believing  that  Nicolls  was  in  insolvent  circum- 
stances and  unable  to  pay  his  debts  in  full  when  he  made  the  chattel 
mortgage  in  question  ;  and  if  he  did  not  know  of  such,  his  state  of  affairs, 
it  was  because  he  did  not  choose  to  inquire  into  his  affairs,  which,  if  he 
had  done,  he  would  unquestionably  have  discovered  the  complete  insol- 
vency of  his  mortgagor.  After  an  anxious  consideration  of  the  evidence 
since  the  trial,  I  can  only  say  that  the  evidence  of  the  defendant  and  his 
solicitor  upon  this  point  is  only  reconcilable  with  the  absence  of  knowledge 
of  Nicolls'  insolvent  circumstances  by  the  remark  once  made  by  an  Eng- 
lish Judge,  that  "none  are  so  blind  as  those  who  do  not  want  to  see.';" 
Every  circumstance  that  should  reasonably  have  pointed  to  the  true  state 
of  the  mortgagor's  affairs  appear  to  have  been  ignored  by  the  defendant 
on  taking  the  mortgage.  The  knowledge  of  the  solicitor  would,  I  think, 
in  such  a  case  be  considered  the  knowledge  of  the  mortgagee. 

4.  I  find  that  the  mortgage  was  given  and  taken  with  intent  to  give  the 
mortgagee  a  preference  over  the  other  creditors  of-  the  mortgagor. 

5.  I  also  find  that  said  mortgage  having,  as  aforesaid,  been  made  by  the 
mortgagor,  at  a  time  when  he  was  in  insolvent  circumstances  and  unable 
to  pay  his  debts  in  full,  had  the  effect  of  giving  the  mortgagee  therein 
named  a  preference  over  the  other  creditors  of  Nicolls.  The  mortgage 
being  within  the  operation  of  the  statutes  referred  to,  I  have  now  to  deter- 
termine  upon  the  above  findings,  the  rights  of  the  parties  to  this  litiga- 
tion. *  *  *  The  plaintiff  is,  in  my  opinion  entitled  to  judgment  for 
*    *    *    and  interest,  together  with  full  costs  of  suit. 

The  other  facts  sufficiently  appear  in  the  present  judg- 
ments. 

S.  H.  Blake,  Q.  C,  and  Carscallen  (Hamilton),  for  the- 
appellants. 

Osier,  Q.  C.  and  H.  S.  Osier,  for  respondent. 

Burton,  J. A. — The  ultra  vires  question  has  been  disposed 
of  in  Edgar  v.  Central  Bank,  hut  in  the  view  I  take  of  the 
validity  of  the  statute  it  becomes  necessary  to  consider  the 
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effect  of  its  provisions  as  applicable  to  the  tacts  of  this 
case. 

I  have  read  the  evidence  over  carefully,  and  must  admit 
that  it  does  not  impress  me  as  it  appears  to  have  impressed 
the  learned  judge  at  the  trial,  and  that  I  could  not  have 
held  this  transaction  and  a  similar  one  between  the  insol- 
vent and  Myles  void  under  ch.  118,  R.  S.  0. 

The  main  facts  appear  to  be  these. 

On  the  16th  November,  1885,  Myles  had  an  execution 
against  the  alleged  insolvent  Francis  Nicolls.  He  and 
the  other  defendant,  Freeman,  had  been  in  the  habit  of 
supplying  him  with  goods  in  the  way  of  his  trade,  which 
was  that  of  selling  coal  and  wood  by  retail. 

He  was  then  owing  Myles  about  $765,  and  Freeman 
$488. 

Myles  put  the  sheriff  in  possession,  and  Nicolls  then 
made  an  appeal  to  him  to  withdraw  so  that  he  might  use 
his  horses  upon  a  contract  he  had  for  block  paving  some 
of  the  streets.    Myles's  account  of  what  took  place  is  this  : 

A.  "  I  said  '  I  don't  want  to  sell  you  out  if  you  can  make  me  secure  so 
that  I  can  get  my  money. '  I  asked  him  to  give  me  a  statement  of  his- 
assets  and  liabilities,  and  I  just  took  it  down  on  one  of  our  accounts. 

Q.  Is  this  the  memo,  produced  ?  A.  Yes  ;  I  just  took  down  a  memo.  ; 
took  the  number  of  horses  he  had,  his  valuation  with  it,  and  double  wag- 
gons and  harness. 

Q.  That  is  in  your  hand-writing,  taken  down  from  his  dictation  ?  A. 
Yes. 

Q.  '  Only  owes  one  note  twelve  months  to  run  for  $200,  one  pair  horses. * 
Was  that  his  statement  to  you  that  that  was  the  only  debt  ? .  A.  That 
was  made  in  our  office  ;  at  the  time  when  I  got  that  I  said  we  had  better 
come  down  to  Mr.  Curell,  and  we  telephoned  for  Freeman  to  come  up  and 
see  him. 

Q.  Why  did  you  want  to  see  Freeman  ?  A.  Because  we  both  went  up 
there  to  see  about  this  account,  and  we  both  consulted  on  it. 

Q.  You  were  the  two  creditors  of  this  man  ?  A .  Yes  ;  did  not  know 
of  any  others  ;  did  not  know  he  was  dealing  for  wood  with  any  one  else 
excepting  Freeman,  and  we  felt  confident  he  was  not  dealing  with  any 
one  else  for  coal. 

Q.  You  felt  you  would  be  all  right  ?  A.  Yes  ;  we  did  not  know  that 
other  creditors  would  come  in  and  rank  if  we  sold  him  out. 

Q.  Did  you  then  think  you  could  have  realized  your  $700  out  of  his 
property  ?    A.  I  felt  we  would. 
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Q.  And  that  you  would  be  paid  in  full  ?    A.  Yes. 

Q.  Did  he  say  anything  at  all  to  you  about  his  debt  to  Mrs.  Smith  ? 
A.  Never  heard  of  Mrs.  Smith,  nor  his  father,  nor  his  brother  ;  only  just 
that  he  had  lent  his  father  $700. 

Q.  You  took  the  chattel  mortgage  and  gave  hini  time  ;  I  see  it  is  $30  a 
month  ?    A.  Yes. 

Q.  Why  was  it  you  put  it  in  these  monthly  payments  ?  A.  Because  it 
was  impossible  to  pay  a  larger  sum  sooner  ;  we  asked  him  what  he  could 
meet,  as  he  mentioned  a  larger  amount  a  month,  and  we  said,  '  Make  it 
so  that  you  will  be  sure  to  meet  it  ;'  we  both  said  that ;  and  he  said  he 
could  meet  $50  a  month  easy;  and  we  took  that  in  proportion  to  the 
amount  of  the  claims. 

Q.  And  that  was  the  way  Mr.  Freeman's  comes  to  be  in  the  way  of  $20  a 
month  and  the  other  $30  ?    A.  Ves. 

Q.  What  did  he  say  as  to  his  capability  of  being  able  to  meet  that  ?  A. 
He  showed  his  teams  working,  getting  so  much  a  day,  that  he  could  easily 
meet  that ;  it  was  not  a  large  amount,  counting  his  teams. 

Q.  And  you  knew  of  no  other  creditors,  and  that  was  his  answer  to 
you  upon  that  paper  ;  that  is  all  he  owed  ?  A.  Yes  ;  that  is  all  we  could 
find  out  or  did  find  out. 

Mr.  Curell  who  acted  as  solicitor  for  Messrs.  Myles  and 
Freeman  in  taking  the  chattel  mortgages,  confirms  Mr. 
Myles's  evidence,  and  says  that  he  advised  them  of  the 
necessity  of  satisfying  themselves  about  Nicolls's  position, 
i»nd  confirms  the  statement  made  by  the  debtor,  that  he 
•owed  only  $200  in  addition  to  their  claims;  and  he  iden- 
tifies the  memorandum  referred  to  given  by  Nicolls,  and 
taken  down  by  Myles,  shewing  assets  to  the  extent  of 
$1,510  in  addition  to  the  $700  alleged  by  him  to  be  due 
from  his  father,  and  some  other  debts  due  to  him  by  other 
parties.    That  memorandum  is  as  follows  : 

Statement  oe  Nicolls'  Assets  made  out  by  defendant  Myles. 

Hamilton,  Ont.  188  ■  " 

Frank  Nicolls, 

Locke  and  Main  WTood  Yard, 

In  account  with  Thomas  Myles' &  Son, 
Will  give  a  chattel  mortgage  to  T.  Myles  &  Son  and  W.  A.  Freeman 
jointly,  on  the  following  personal  property  : 


Six  horses    $700  00 

Two  double  waggons   100  00 

Two  single  waggons   50  00 

Two  double  harness   40  00 
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Two  single  harness   $20  00 

Wood  cutter  and  splitter,  all  complete,  now  work- 
ing every  day  in  wood  yard,  corner  Locke  and 
Main   600  00 

$1,510  00 

Only  owes  one  note,  12  months  to  run  for  $200  on  one  of  the  spans  of 
horses. 

He  says  he  advised  that,  in  view  of  the  fact  that  he  was 
so  completely  solvent,  there  would  be  no  danger  in  taking 
the  chattel  mortgage. 

Freeman,  the  other  defendant,  gives  similar  testimony r 
proving  his  entire  ignorance  of  the  debtor's  insolvency  : 
and  the  solicitor's  advice  to  them  that  it  would  be  unsafe 
to  take  the  mortgage  if  he  were  not  solvent. 

There  is  nothing  to  impeach  the  correctness  of  this 
evidence.    Nicolls,  who  was  examined  on  commission > 
does  not  deny  it,  but  states  that  he  has  no  recollection  of 
giving  the  statement  of  assets  and  liabilities  to  Myles. 

The  evidence  at  the  trial  disclosed  the  fact  that  Nicolls 
was  hopelessly  insolvent,  although  the  account  which  he- 
gives  of  his  indebtedness  to  his  father  and  brother,  is  any- 
thing but  satisfactory;  and  looking  to  the  relationship  of 
the  parties  and  the  admission  made  by  Nicolls  that  there 
was  no  agreement  for  payment  to  his  father,  I  should 

have  but  little  hesitation  in  holding  that  no  such  indebt- 
ed 

edness  in  fact  existed. 

There  is,  therefore,  no  conflict  of  evidence,  in  whick 
case,  I  quite  agree  that  we  ought  not  lightly  to  interfere 
with  the  findings  of  fact  of  the  Judge  of  first  instance,  . 
however  much  we  might  differ  from  him. 

The  insolvency  was  studiously  concealed  from  the  de- 
fendants at  the  time  they  took  their  security ;  and  we- 
cannot  indorse  the  very  sweeping  charges  of  the  learned 
Judge  as  to  the  conduct  of  these  defendants  and  their 
solicitor,  without  imputing  to  them,  in  the  absence  of  any 
sufficient  grounds,  as  I  conceive,  an  intention  to  commit 
wilful  and  corrupt  perjury,  nor  without  reversing  the 
very  wholesome  rule  of  all  courts  that  fraud  is  a  thing  to- 
be  distinctly  proved  and  not  to  be  presumed. 
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In  speaking  of  fraud,  and  I  am  now  speaking  of  eh. 
118,  I  am  aware  that  my  brother  Patterson  entertains 
views  which  may  perhaps  be  correct,  that  fraud  was 
not  an  ingredient  under  that  statute,  but  I  am  adopting 
the  views  of  the  Court  very  shortly  after  its  passage,  and 
am  of  opinion,  rightly  or  wrongly,  that  any  intention 
to  act  in  fraud  of  the  statute  stamped  the  act  as  fraudulent 
in  law,  and  I  therefore  so  speak  of  the  matter  as  one 
requiring  that  the  facts  to  be  proved  should  be  such  as 
could  lead  the  judicial  mind  to  no  other  conclusion  than 
that  of  fraud. 

But  I  should  have  held  also  that  there  was  no  evidence 
of  any  intent  on  the  part  of  the  debtor  either  to  defeat 
or  delay,  creditors,  or  to  prefer. 

The  property  was  at  the  time  the  mortgages  were  given, 
in  the  control  of  Myles  by  virtue  of  his  execution.  It  is 
true  that  it  he  had  proceeded  to  sell,  such  persons  as  were 
creditors,  in  respect  of  debts  then  overdue,  might  have 
claimed  to  participate  in  the  proceeds,  but  that  was  not 
present  to  the  mind  of  the  insolvent,  his  motive  in  giving 
the  chattel  mortgages  was  evidently  not  to  prefer  these  two 
creditors,  but  to  regain  possession  of  the  property,  so  as 
to  be  enabled  to  continue  his  business,  and  by  the  delay 
granted  to  become  in  a  position  to  pay  his  debts. 

I  should  have  thought,  therefore,  that  under  the  former 
law  these  mortgages  could  not  have  been  impeached. 

What  then  is  the  effect  of  the  recent  statute  48  Vict.  ch. 
26  (0.),  upon  such  a  transaction  which  literally  read  appears 
to  render  the  intent  immaterial  if  the  effect  be  to  delay 
■creditors,  or  to  give  a  preference. 

In  placing  a  construction  upon  that  Act  we  have  to 
consider  what  was  the  then  state  of  the  law  which  the 
legislature  proposed  to  amend.  It  recites  that  great  diffi- 
culty was  experienced  in  determining  cases  arising  under 
the  present  law  (that  is  to  say,  R.  S.  O.  ch.  118),  and  it 
would  be  affectation  to  pretend  to  shut  one's  eyes  to  what 
we  all  know  that  difficulty  was,  viz.,  the  applicability  of 
the  doctrine  of  pressure  to  cases  arising  under  the  Act,  that 
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a  person  who  knew  himself  to  be  insolvent,  and  who  made 
a  transfer  to  a  person  also  aware  of  his  position,  should 
not  be  allowed  to  shield  himself  by  shewing  that  the 
transfer  was  made  underpressure,  and  that  therefore  a 
transaction  made  under  those  circumstances  ought  not  to 
stand. 

If  that  be  the  true  construction  of  the  amendment,  no 
exception  can  be  urged  against  it,  but  if  it  is  to  have  the 
wider  construction  contended  for  by  the  plaintiff  so  that 
any  transaction,  however  honest,  and  where  there  was  no 
intent  on  the  part  of  the  debtor  to  prefer,  and  no  know- 
ledge on  the  part  of  the  creditor,  may  be  invalidated  at 
any  length  of  time  subsequent!}',  because  the  creditor,  by 
means  of  a  security  obtained  under  such  circumstances 
gains  a  priority  or  preference  over  other  creditors  however 
just,  it  must,  so  far  as  I  am  concerned,  be  left  to  a  higher 
tribunal  so  to  decide.  I  think  it  would  probably  be  found 
that  such  a  construction  would  more  frequently  work  in- 
justice than  have  the  effect  of  securing  equality. 

I  find  it  very  difficult  to  distinguish  this  Act  from  that 
under  which  The  Bank  of  Australasia  v.  Harris,  15  Moo* 
P.  C.  97,  was  decided. 

That  Act  in  section  5  defined  certain  things  as  acts  of 
insolvency,  among  which  were  fraudulent  alienations  of 
property. 

Sec.  6  declared  that  every  alienation,  &c,  made  by  a 
person  who  at  the  time  was  actually  insolvent,  should  be 
fraudulent  and  void. 

Sec.  7  declared  that  all  alienations,  &c,  made  by  any 
person  after  he  has  contracted  any  debt,  and  within  twelve 
months  preceding  the  commission  of  any  act  of  insolvency 
-or  preceding  the  sequestration  of  his  estate,  or  preceding 
any  time  at  which  it  shall  be  made  to  appear  by  proof 
that  he  was  actually  insolvent,  to  any  person  without 
valuable  consideration,  shall  be  liable  to  be  set  aside  at 
the  instance  of  any  creditor  whose  debt  was  contracted,  or 
the  cause  of  whose  debt  had  arisen  prior  to  the  making  of 
such  alienation,  &c,  in  so  far  as  such  creditor  would  thereby 
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be  prevented  from  recovering  the  full  amount  of  his  debt. 

Sec.  8,  that  all  alienations,  transfers,  or  mortgages  of 
any  estate,  real,  or  personal,  &c,  made  by  any  person  being 
insolvent,  or  in  contemplation  of  surrendering  his  estate 
as  insolvent,  or  within  sixty  da}^s  preceding  the  making  of 
any  order  for  sequestration  of  his  estate  as  insolvent,  and 
having  the  effect  of  preferring  any  then  existing  creditor 
to  another,  should  be,  and  was  thereby  declared  to  be 
absolutely  void. 

Sec.  9  validated  all  subsequent  bona  fide  transfers  by 
the  person  preferred,  &c,  but  made  that  person  liable  for 
the  proceeds. 

And  sec.  12  provided  that  all  payments  bona  fide  made 
by  an  insolvent  before  the  order  of  sequestration  was 
known  to  him. or  such  creditor  should  be  valid. 

The  Judicial  Committee  there  held  that  notwithstanding 
that  the  other  sections  referred  to  fraudulent  alienations, 
and  that  section  8  omitted  all  reference  to  fraud  or  intent ; 
the  words  "  having  the  effect  of  preferring  "  indicated  a 
fraudulent  preference,  and  were  not  intended  to  refer  to 
any  case  of  a  preference  not  fraudulent ;  but  whether  that 
was  so  or  not  in  the  full  sense  of  fraudulent  preference  as 
generally  understood,  they  were  satisfied  that  the  words 
in  question  were  not  intended,  and  ought  not  "to  be  con- 
strued to  extend  to  a  case  in  which  there  was  not  only  no 
intention  to  prefer,  but  in  which  the  preference,  if  such 
there  were,  arose  merely  from  the  circumstance  that  the 
defendants,  when  they  accepted  the  bill,  were  creditors  of 
the  insolvent,  whereas  by  accepting  the  bill  they  had  repre- 
sented themselves  to  be  debtors,  and  had  authorized  third 
persons  dealing  with  the  bill  to  consider  them  as  such. 

Our  own  Act  does  not  contemplate  any  judicial  proceed- 
ing like  a  sequestration,  as  in  the  Queensland  Act,  and 
perhaps  the  words  "on  the  eve  of  insolvency"  have  no 
very  clear  meaning  in  our  Act,  but  the  other  words,  "  in 
insolvent  circumstances,  or  unable  to  pay  his  debts  in  full," 
should  probably  receive  the  same  construction  as  the  Privy 
Council  placed  upon  the  words  of  the  Queensland  Act,  and 
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thus  we  find  our  Legislature  enacting  almost  in  identical  lan- 
guage that  any  transfer  by  such  a  person  which  has  the 
effect  of  delaying  or  preferring  creditors  should  be  void. 

I  am  unable  to  distinguish  between  the  two  enactments, 
and  as  that  decision  was  a  decision  of  the  ultimate  Court 
of  appeal  from  the  Courts  of  this  Dominion,  I  feel  myself 
bound  by  it. 

The  decision  itself  has,  on  many  occasions,  been  con- 
sidered by  the  Courts  here,  and  by  this  Court  in  the  case 
of  Davidson  v.  Boss,  24  Grant  22. 

I  do  not  think  the  view  I  am  now  expressing  at  all  con- 
flicts with  what  I  said  in  that  case. 

We  were  then  dealing  with  a  Bankrupt  Act,  and  the 
point  decided  was,  that  if  a  person  made  a  transfer  in  con- 
templation of  insolvency,  that  is  to  say,  with  intent  to 
defeat  the  general  distribution  of  his  estate  which  takes 
place  in  insolvency,  and  the  effect  of  that  would  be  to  give 
an  unjust  preference  that  transfer  was  avoided,  although 
not  actually  fraudulent.  It  appeared  to  me  that,  as  in 
other  sections  to  be  found  under  the  same  heading,  the 
transactions  invalidated  were  described  as  fraudulent 
whilst  in  this  particular  section  the  word  (c  un  just "  was 
substituted,  we  were  bound  to  give  effect  to  that  language. 
But  I  am  free  to  say  that  if  the  word  ''unjust"  had  been 
omitted  in  that  Act.  I  should  have  hesitated  long  before  com- 
ing to  the  conclusion  that  any  but  a  fraudulent  preference, 
as  that  term  is  usually  understood,  was  intended.  I  thought 
there  was  there  a  clear  indication  on  the  part  of  the  legis- 
lature to  substitute  an  unjust  preference  for  a  fraudulent, 
preference,  but  I  should  I  think  in  that  case,  as  in  this,  have 
followed  Bank  of  Australasia  v.  Harris,  if  that  word  had 
been  omitted. 

Under  the  Act,  as  it  stood  before  the  amendment 
although  there  was  some  difference  of  opinion,  the  weight 
of  judicial  authority,  greatly  preponderated  in  favor  of  the 
view  that  in  order  to  work  a  fraudulent  preference  there 
must  have  been  a  concurrence  of  intent  so  to  do  on  the 
part  of  both  debtor  and  creditor.  If  it  was  the  intention 
29 — VOL.  XV.  A.R. 
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of  the  Legislature  to  effect  so  radical  a  change  as  it  is  said 
has  been  done  by  this  amendment,  we  should  have  expected 
to  find  all  reference  to  intent  omitted  and  a  simple  declar- 
ation made  that  all  gifts,  &c,  which  have  the  effect  of 
defeating  or  delaying  creditors  or  giving  one  or  more  a 
preference,  should  be  utterty  void. 

The  retention  of  those  words  seems  to  indicate  that  the 
prominent  feature  in  the  legislation  was  to  avoid  such  acts 
as  were  made  with  the  prohibited  intent,  and  although  it 
may  be  difficult  to  place  a  construction  upon  the  added 
words  read  in  connection  with  the  words  retained,  in  the 
light  of  the  decision  of  the  Privy  Council  in  the  Queens- 
land Case,  I  should  be  disposed  to  read  the  clause  as  intend- 
ed to  invalidate  any  act  fraudulent  in  the  sense  of  being 
in  violation  of  the  statute,  if  it  had  the  effect  of  defeating 
or  delaying  creditors  or  giving  one  or  more  of  them  a  pre- 
ference over  others. 

If  what  was  intended  was  to  prevent  the  debtor  asserting 
that  he  was  not  doing  the  act  with  the  prohibited  intent 
simply  because  in  doing  what  he  did  he  was  acting  under 
pressure,  it  appears,  I  am  free  to  admit,  a  very  clumsy 
mode  of  attaining  the  object  in  view ;  and  I  should  be 
inclined  to  say,  fails  to  carry  out  its  object,  but  to  place 
the  wider  construction  contended  for  upon  the  words, 
would  lead  to  such  cruel  results  that  we  should  hesitate 
before  adopting  it. 

Mr.  Justice  Gwynne,  in  commenting  on  the  language  of 
the  former  Act,  says  : 

"The  statute  does  not  say  that  all  conveyances,  &c, 
executed  by  a  person  in  insolvent  circumstances,  even 
though  executed  to  procure  the  cessation  of  legal  proceed- 
ings to  recover  a  just  debt,  and  to  avoid  the  injurious  and 
probably  ruinous  consequences  attending  a  judicial  sale 
under  an  execution  in  the  suit  shall  be  void,  but  that  all 
conveyances  so  executed  with  intent  to  delay  creditors,  or 
to  give  one  creditor  a  preference  shall  be." 

If  the  law  is  to  be  left  in  its  present  state,  and  the  con- 
struction contended  for  be  adopted,  it  is  quite  impossible 
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to  foresee  to  what  unjust  and  disastrous  results  it  may  not 
lead. 

As  the  law  stood  under  the  R  S.  0.  ch.  118,  the  party 
to  avail  himself  of  the  Act  was  a  creditor  who  had  placed 
himself  in  a  position  to  seize  the  property  under  an  execu- 
tion. A  simple  contract  creditor  might  probably  have 
taken  an  action  to  have  the  security  declared  void,  but 
unless  he  could  follow  that  up  by  an  execution,  it  was  a 
very  barren  proceeding. 

Under  section  7  of  the  present  Act,  the  assignee  is  the 
only  person  entitled  to  bring  an  action,  and  it  was  urged 
that  as  the  property  covered  by  the  mortgage  had  been 
sold  before  the  plaintiff's  right  accrued,  the  transaction 
being  good  between  the  parties,  and  not  having  been 
avoided  whilst  the  goods  remained  in  specie,  cannot  now 
be  impeached  ;  in  other  words,  though  voidable  while  the 
goods  remained  in  the  possession  of  the  mortgagee,  ceased 
to  be  voidable  after  the  goods  were  converted  into  money. 
No  doubt,  under  the  former  law,  if  the  property  was  con- 
verted before  the  creditor  came  with  his  execution,  he 
was  without  remedy. 

Since  Marks  v.  Feldman,  in  appeal,  L.  R.  5  Q.  B.  275, 
though  a  contrary  opinion  was  expressed  by  all  the  Judges 
in  the  court  below,  it  is  clear  that  an  assignee  in  bank- 
ruptcy could  avoid  the  transaction  by  demanding  the 
money  where  the  property  has  been  converted  into  money  ; 
and  if  therefore  the  assignee  could  have  avoided  the  trans- 
action by  demanding  the  goods,  he  might  probably  without 
the  aid  of  section  8,  have  avoided  it  by  demanding  the 
money,  and  all  doubt  would  appear  to  be  removed  by  that 
section. 

Here  the  transaction  was,  on  the  hypothesis  that  it  comes 
within  the  Act,  voidable  at  the  election  of  the  assignee  from 
the  day  on  which  the  assignment  was  executed,  and  the 
position  and  rights  of  the  parties  cannot  be  better  described 
than  in  the  following  extract  from  Chief  Baron  Kelly's 
judgment  in  the  case  I  have  referred  to : 

"  The  only  difference  is,  that  whereas  the  remedy  would 
be  an  action  in  trover  after  a  demand — that  is  after  an 
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avoidance  by  way  of  demand  while  the  goods  were  in 
specie,  and  in  the  hands  of  the  transferree — when  the  goods, 
have  been  converted  into  money  the  assignee  becomes 
entitled  to  maintain  an  action  for  money  had  and  received 
after  a  demand  for  the  money  so  had  and  received." 

There  is  evidence  here  that  the  assignee  elected  to  avoid 
the  transaction. 

We  are  dealing  in  this  case  with  a  mortgage  upon  pro- 
perty which  passed  to  the  assignee  under  the  assignment; 
perhaps  a  more  difficult  question  might  arise  where  the 
transaction  impeached  is  an  absolute  transfer,  and  where 
therefore  no  interest  whatever  would  pass  to  him  under 
the  assignment. 

The  general  principle  on  which  the  courts  of  equity 
acted  before  the  Judicature  Acts  with  regard  to  the  remedy 
given  to  creditors  in  an  action  to  impeach  a  deed,  was 
simply  to  declare  the  deed  fraudulent  and  void  as  against 
the  creditors,  leaving  them  to  take  such  other  proceedings 
as  might  be  necessary  to  enforce  their  right  against  the 
property  which  was  the  subject  of  the  conveyance.  It  is 
true  that  since  the  Act  the  full  remedy  may  now  be  sought 
in  the  one  proceeding  if  the  creditor's  debt  is  due  ;  but,  if 
not,  the  judgment  merely  declares  the  conveyance  fraudu- 
lent. 

In  the  case  of  such  an  absolute  transfer  the  creditor 
impeaching  it,  if  a  simple  contract  creditor,  could  obtain 
simply  a  declaration  removing  it  out  of  the  way  so  as  to 
let  in  his  execution  if  he  ever  obtained  one:  the  assignee 
now  has  the  exclusive  right  to  sue,  but  his  rights,  I  assume, 
are  no  higher  than  those  of  the  creditor,  and  a  question 
ma}^  arise  how  he  is  to  realise  from  the  property. 

The  assignee  under  the  assignment  takes  only  the  debtor's 
interest.  In  the  case  supposed,  he  would  have  no  interest* 
and  the  assignee  has  only  the  special  rights  conferred 
upon  him  by  the  statute.  It  ma}'  be  that  as  in  the 
Clarkson  Case,  there  is  no  power  vested  in  him  to  recover 
the  property  for  the  benefit  of  the  estate. 

In  the  case  referred  to  by  my  brother  Patterson  of  a 
person  dying  who  had  made  a  fraudulent  transfer,  no 


XV.] 


KENNEDY  V.  FREEMAN. 


229 


doubt  the  creditors  remedy  would  still  exist,  but  though  it  i 
is  said  the  property  would  be  assets  in  the  hands  of  the 
executor,  which  is  perfectly  true,  it  is  equally  true  that 
the  executor  could  not  sue  to  obtain  possession,  his  title 
would  be  no  higher  than  that  of  the  testator. 

Here  the  Act  does  not  say  that  the  impeached  transac- 
tion shall  be  void  as  against  the  assignee,  but  it  is  against 
creditors;  and  the  right  which  the  creditor  previously  had 
is  transferred  to  the  assignee  ;  the  creditor  could  not  in 
the  absence  of  an  execution  realise  from  that  property ; 
and  it  may  be  that  the  assignee  has  no  higher  rights,  and 
that  by  the  effect  of  section  7  the  creditor  may  be'deprived 
of  a  right  he  previously  enjoyed. 

It  will  be  time  enough,  however,  to  deal  with  these 
questions  when  they  arise.  The  present  case  is  not  a  case 
of  that  description,  but  is  not,  I  think,  brought  within  the 
statute. 

The  uncontradicted  evidence  of  the  mortgagees,  their 
•solicitor  and  the  insolvent  fails  to  shew  any  intent  to 
defeat  the  Act  but  the  reverse,  and  if  their  evidence  is 
struck  out,  the  only  facts  proved  are  the  insolvency  of  the 
debtor  and  the  transfers  in  fact. 

I  think  the  appeal  should  be  allowed,  and  the  actions 
dismissed  with  costs. 

Patterson,  J .  A. — The  findings  of  fact  by  the  learned 
Judge,  who  tried  these  actions,  bring  the  mortgages  which 
Nicoll,the  debtor,  gave  to  the  defendants,  distinctly  within 
ihe  second  section  of  the  Act  of  1885.  From  a  perusal 
of  the  evidence  I  am  of  opinion  that  his  conclusions  are 
fully  supported.  I  had  at  one  time  thought,  that  grounds 
tending  to  support  the  transactions  might  be  found  in  con- 
nection with  the  position  of  the  parties  immediately  before 
the  mortgages  were  given,  Myles  being  in  fact  a  judgment 
creditor,  and  both  defendants  being  able  to  give  some  evi- 
dence of  their  motives  being  to  help  Nicolls  in  his  business; 
but  the  more  I  examined  the  evidence,  the  stronger  the 
grounds  appeared  for  the  views  taken  by  the  learned  Judge. 
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Upon  the  findings  of  fact  the  mortgages  might  be- 
held void  under  the  Act  as  it  stood  in  R.  S.  0.  ch.  118,  and 
a  fortiori  under  the  present  Act. 

The  questions  of  law  are  fully  covered  by  what  I  have 
said  in  Edgar  v.  The  Central  Bank. 

I  think  the  appeal  should  be  dismissed. 

Osler,  J.  A. — It  is  hardly  necessary,  except  as  regards 
further  proceedings,  to  determine  the  other  questions  raised 
in  these  actions. 

In  Kennedy  v.  Freeman,  not  having  heard  the  whole 
argument  on  the  facts  relating  to  insolvency  of  the  grantors, 
I  express  no  opinion  as  to  that ;  but  upon  the  question  of 
the  construction  of  section  2  of  48  Vict.  ch.  26,  I  wish  to 
add  a  few  words. 

The  Legislature  has  been  extremely  unfortunate  if  its 
repeated  efforts  (47  Vict.  ch.  10,  sec.  3  ;  48  Vict.  ch.  26,  sees. 
1,2)  to  amend  or  alter  the  meaning  of  the  original  section 
(R.  S.  O.  (1877),  ch.  118,  sec.  2)  have  not  been  more  success- 
ful than  they  are  now  said  to  have  been. 

That  the  principal  defendants  Freeman  and  Myles  had 
executions  in  the  sheriff  's  hands  which  bound  their  debtor's 
goods,  there  is  no  doubt.  If  they  had  been  sold  the  pro- 
ceeds would  have  been  distributable  under  the  Creditors' 
Relief  Act. 

These  executions  were  abandoned,  and  the  chattel  mort- 
gage in  question  taken  from  the  debtor. 

It  may  be  admitted  that  as  the  law  formerly  stood  this 
mortgage  could  not  have  been  impeached,  because  the 
fraudulent  intent,  that  is,  the  intent  to  prefer,  would  have 
been  rebutted  by  reason  of  the  pressure  exerted  by  the 
creditor's  mere  demand  for  payment  or  security  :  Slater  v. 
Oliver,  7  0.  R.  158  ;  Long  v.  Hancock,  12  S.  C.  R.  532  ; 
lie  Boyd,  15  L.  R.  Ir.  321  (1885),  where  the  authorities  are 
collected  and  reviewed. 

Whenever  section  2,  R.  S.  0.  ch.  118,  audits  predecessors 
have  not  been  in  abeyance,  (for  it  may  be  said  to  have 
been  temporarily  superseded  while  the  insolvent  Act  of 
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1864  and  subsequent  Acts  were  in  force)  it  has  been  uni-  » 
formly  held  in  Courts  of  last  resort,  to  avoid  fraudulent 
preferences  only.  We  have  now  to  deal  with  a  new  sec- 
tion representing  the  collective  efforts  of  two  sessions  of 
the  legislature  to  alter  the  judicial  construction  which  had 
been  placed  on  the  former  section.  I  think  it  says  in 
plainly  expressed  words,  that  if  either  the  intent  or  the 
effect  of  the  transaction  is  to  prefer,  that  is  all  that  is 
necessary  to  avoid  it. 

I  consider  the  Bank  of  Australasia  v.  Harris,  16  Moo. 
P.  C.  97,  wholly  inapplicable.  The  decision  in  that  case  is 
put  expressly  upon  the  construction,  not  merely  of  a  section 
containing  words  similar  to  those  in  our  Act,  but  of  several 
other  sections,  taking  all  of  which  together,  the  Lords  of 
the  Privy  Council  thought  that  what  was  struck  at  was  a 
fraudulent  preference.  The  course  pursued  by  our  legisla- 
ture on  this  subject,shews  that  it  has  anxiously  endeavoured 
to  make  the  validity  of  a  security  given  by  a  person  in 
insolvent  circumstances,  turn  absolutely  upon  its  being  a 
preference  in  intent  or  in  effect.  But  the  existence  of  the 
intent  to  prefer  is  no  longer  essential.  All  that  is  necess- 
ary to  shew,  as  I  read  the  Act  is,  that  the  debtor  was  in 
insolvent  circumstances.  If  so,  he  should  have  made  an 
assignment  for  his  creditors  generally;  for  he  cannot, 
except  in  the  instances  specially  permitted,  give  one  of 
them  a  security  which  shall  be  effectual  against  them  or 
the  assignee. 

The  advance  upon  the  line  of  insolvency  legislation  is  in 
this  respect  well  marked. 

I  cannot  see  that  it  makes  any  difference  that  the  credi- 
tors taking  the  security  happened  to  be  execution  creditors. 
That  merely  shews  that  they  appreciated  the  effect  of  the 
Creditors'  Relief  Act. 

The  intention  to  give  and  to  obtain" a  preference  in  this 
case  is  palpable. 

The  creditors  abandoned  a  security — an  execution — 
which  gave  them  no  preference  or  priority  over  other  credi- 
tors, and  took  another  which  would  effectually  do  so,  if 
only  they  could  retain  it. 
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The  effect,  if  not  the  intent  of  this,  was  to  obtain  a  pre- 
ference. By  abandoning  their  executions  they  hindered  and 
prevented  other  creditors  from  obtaining  the  benefit  of  the 
Creditors'  Relief  Act,  and  excluded  them  by  taking  a  secu- 
rity of  which  no  one  could  have  any  advantage  but  them- 
selves. 

[In  this  case  the  appeal  was  allowed  with  costs ;  Patterson,  J.  A. , 
dissenting.  Hagarty,  C.  J.  0.,  and  Osler,  J.  A.,  were  of  opinion  that 
although  the  debtor  was  insolvent  the  Act  under  which  the  plaintiff  sued 
was  ultra  vires.  Burton,  J.  A.,  although  of  opinion  that  the  Act  was 
intra  vires,  held  that  there  was  no  intent  to  defeat  the  Act,  and  therefore 
that  the  defendant's  mortgage  was  valid;  and  Patterson,  J.  A.,  while 
agreeing  wibh  Burton,  J.  A.,  that  the  Act  was  intra  vires,  held  that  the 
mortgage  was  invalid,  having  been  made  when  the  debtor  was  in  fact- 
insolvent.  ] 

Hunter  v.  Drummond. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Rose,  J.,  pronounced  on  the  21st  of  October,  1886, 
finding  the  defendants  liable  to  pay  certain  moneys  to  the 
plaintiff. 

The  statement  of  claim  shewed  that  plaintiff  was  the 
assignee  for  the  benefit  of  creditors  of  Olmsted  Bros.,  b}^ 
virtue  of  an  assignment  for  the  benefit  of  creditors  under 
the  provisions  of  48  Vict.  ch.  26  (0.,J  bearing  date  the  loth 
of  July,  188C. 

That  on  or  about  the  25th  of  June,  1886,  Olmsted  Bros, 
being  indebted  to  the  defendants  and  then  and  for  some 
time  unable  to  pay  their  debts,  transferred  and  delivered  to 
defendants  a  quantity  of  iron  of  the  value  of  $615  on  ac- 
count of  such  indebtedness  which  it  was  alleged  had  the 
effect  of  giving  the  defendants  a  preference  over  the  other 
creditors  of  Olmsted  Bros,  to  the  extent  of  the  value  of  such 
iron,  and  the  defendants  did  not  by  reason  thereof  lose  or 
give  up  any  valuable  or  valid  security  for  the  payment  of 
the  Olmsteds'  debt ;  and  therefore  plaintiff  asked  to  have  it 
declared  that  such  transfer  and  delivery  were  void ;  and 
that  defendants  held  such  iron  as  trustees  for  plaintiff  and 
for  other  relief. 
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The  defendants  by  their  statement  of  defence  set  up  that 
in  March,  1886,  the  defendants  agreed  to  sell  to  Olmsted 
Bros,  a  quantity  of  iron,  to  be  delivered  by  the  defendants 
at  Hamilton,  and  to  be  paid  for  by  Olmsted  Bros,  by  their 
note  when  the  same  should  be  weighed  and  accepted  by 
them.  In  the  month  of  June  following,  the  iron  arrived 
at  Hamilton,  and  upon  being  weighed  by  Olmsted  Bros., 
they  claimed  that  it  was  short  in  weight  and  advised  the 
defendants  thereof,  offering  at  the  same  time  to  the  defen- 
dants their  note  payable  in  four  months  for  $863,  which 
would  be  the  price  according  to  their  weighing.  After- 
wards and  on  the  23rd  of  June,  one  of  the  defendants'  firm, 
in  good  faith,  entered  into  a  new  agreement  with  Olmsted 
Bros.,  by  which  they  sold  them  a  lesser  quantity  of  iron 
and  received  their  note  therefor  in  settlement,  the  defen- 
dants returning  the  note  of  $863,  and  releasing  Olmsted 
Bros,  from  their  obligation  to  take  more  of  the  iron,  and 
defendants  received  back  the  balance  of  said  iron. 

Defendants  further  raised  the  question  as  to  the  validity 
of  the  statute  (48  Vict.  ch.  26),  and  claimed  the  same  bene- 
fit from  such  defence  as  if  they  had  demurred  to  the  state- 
ment of  claim. 

Guthrie,  Q.C.,  for  the  appellants. 

Osier,  Q.C.  and  H.  S.  Osier,  for  the  respondents. 

The  points  relied  on  were  similar  to  those  in  the  other 
cases. 

Patterson,  J.  A. — We  disposed-  at  the  argument  of  all 
the  questions  raised  on  this  appeal  with  the  exception  of 
the  right  of  the  plaintiff  as  assignee  for  the  benefit  of 
creditors  to  maintain  the  action. 

For  the  reasons  given  in  the  case  of  Edgar  v.  The  Central 
Bank,  I  think  he  has  the  right  and  that  we  should  dismiss 
the  appeal. 

The  Court  being  equally  divided,  the  appeal  in  this  case 
was  dismissed  with  costs. 
30 — vol.  xv.  ar. 
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Clarkson  v.  Sterling. 

Statutes— Non-restrospective  operation  of  48  Vict.  ch.  26  ( 0. )— Preferential 
transfer — Prior  agreement  to  give  security. 

The  defendant  who  was  employed  as  financial  manager  of  a  firm  advanced 
to  them  a  large  sum  of  money  to  be  repaid  on  his  giving  six  months 
notice  demanding  payment,  on  default  of  which  the  firm  covenanted  to 
assign  certain  securities.  This  notice  was  given  on  15th  January,  1885, 
but  although  repeated  demands  for  payment  were  made  by  defendant 
nothing  was  done  until  19th  December,  1885,  when  a  transfer  to  him  of 
certain  securities  was  made  by  the  firm  who  within  two  months  made 
an  assignment  under  48  Vict.  ch.  26  (0.),  which  came  into  force  on  1st 
September,  1885. 

In  an  action  by  the  assignee  under  that  statute  to  recover  back  the  amount 
realised  from  the  securities,  it  was 

Held,  that  whether  or  not  the  firm  were  in  insolvent  circumstances  at  the 
time  of  the  transfer  of  the  securities,  the  statute  was  not  retrospective 
so  as  to  apply  to  a  transfer  made  as  this  was  in  pursuance  of  a  pre- 
existing binding  agreement  for  valuable  consideration,  and  valid  under 
the  then  state  of  the  law. 

Whether  the  effect  of  the  statute  is  to  alter  the  law  in  this  respect,  Quaere. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division  refusing  a  motion  to  set 
aside  the  judgment  entered  for  the  defendant  at  the  trial 
of  the  action,  and  to  enter  judgment  for  the  plaintiff. 

The  facts  giving  rise  to  the  action  and  the  points  raised 
are  so  fully  stated  in  the  report  of  the  case  in  the  Court 
below  (14  0.  R.  460),  as  to  render  any  lengthened  statement 
here  unnecessary. 

The  appeal  came  on  to  be  heard  on  the  17th  of  April, 
1888.* 

J.  Maclennan,  Q.'.C,  for  the  appellant.  This  transfer  of 
securities  should  not,  under  the  circumstances  appearing  in 
evidence,  be  allowed  to  stand.  The  defendant  who  was 
the  financial  manager  of  the  partnership  business  carried 
on  by  Brayley,  Mc Clung  &  Co.,  as  such  was  cognizant  of 
the  true  position  of  the  affairs  of  the  firm,  and  fully  aware 
of  the  utterly  hopeless  state  they  were  in,  and  on  his  own 
examination  he  admitted  that  at  the  time  his  security  was 
obtained  the  business  could  not  be  carried  on  unless  outside 
aid  was  obtained,  but  which  assistance  never  came  ;  not- 

*  Present — Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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withstanding  this  he  quietly  lies  by  from  July, — when  * 
according  to  the  terms  of  the  agreement  between  the  firm 
and  himself  the  debt  was  due.  and  if  not  paid  he  was  in  a 
position  to  call  for  security — until  December,  when  the 
transfer  to  him  was  made  which  was  within  about  sixteen 
days  of  the  complete  suspension  of  the  business,  and  the 
ceasing  of  all  payments  by  the  firm.  This  delay  alone 
according  to  Ex  'parte  Fisher,  L.  R.  7  Ch.  636,  as  stated  by 
the  Court  (p.  644)  "  is  evidence  of  an  intention  to  commit 
an  actual  fraud  upon  the  general  creditors."  This  firm  was 
clearly  in  "  insolvent  circumstances"  within  the  meaning  of 
the  48th  Vict.  ch.  26  (0.)  as  defined  by  Boyd,  C,  in  Warnock 
v.  Kloepfer,  14  0.  R.  at  p.  292  (a). 

Geo.  Kerr,  for  the  respondent.  The  evidence  in  the 
case  establishes  the  fact  that  the  dealings  of  Sterling  with 
the  firm  were  carried  on  in  good  faith  ;  the  Court  below 
finds  and  the  appellant  feels  constrained  to  admit  the  same; 
in  this  view  therefore  there  wTas  no  offence  against  the  Act 
and  the  case  cannot  be  brought  within  it.  Here  the  agree- 
ment for  security  was  entered  into  long  before  the  Act 
came  into  force  ;  and  to  hold  that  it  affected  this  transac- 
tion w7ould  be  to  give  the  statute  a  retroactive  effect ;  it 
being  admitted  on  all  hands  that  without  it  the  plaintiff  is 
not  entitled  to  any  relief  :  Teale  v.  Young  e,  McL.  &  Y. 
486  ;  Davidson  v.  Douglas,  15  Gr.  347  ;  Bums  v.  McKay, 
10  0.  R.  169  ;  Building  and  Loan  Association  v.  Palmer, 
12  0.  R.  1  ;  King  v.  King,  2  Ch.  D.  256  ;  Re  Dungate— 
Ex  parte  Chester,  1  Ch.  D.  293,  were  referred  to. 

May  8,  1888.  Hagarty,  C.  J.  0.— The  defendant  ad- 
vanced $15,000  to  the  insolvents  in  August,  1884. 

By  contemporaneous  agreement  under  seal,  it  was  pro- 
vided that  it  was  to  be  repaid  to  him  any  time  after  15th 
January,  1885,  upon  defendant  giving  them  six  months 
notice  in  writing.  They  covenanted  if  they  made  default 
in  payment  on  notice,  they  would  forthwith  assign  to  him 
bills  receivable  or  debts  due  them  of  sufficient  value  to 
fa)  Affirmed  in  Appeal,  12th  Sept.  1888. 
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satisfactorily  secure  the  repayment  of  the  loan  and  inter- 
est. 

They  reserved  power  to  repay  him  at  any  time  on  six 
months  notice. 

On  15th  January,  1885,  defendant  gave  them' notice  in 
writing  requiring  payment  on  the  15th  July  then  next. 

When  that  time  arrived,  he  applied  for  payment,  but 
they  put  him  off.  He  demanded  the  security  promised  ; 
this  was  done  several  times.  He  represented  that  they 
deferred  payment  on  the  ground  that  they  expected  some 
person  to  join  them  in  the  firm,  &c,  and  kept  putting  him 
off.  He  did  not,  in  fact,  get  his  security  until  the  19th 
December,  1885,  when  they  assigned  a  large  quantity  of 
debts  due  them,  not  exceeding  $20,000,  with  a  list  attached, 
reciting  that  this  was  done  in  pursuance  of  the  contract  of 
the  16th  August,  1884. 

On  the  11th  February,  1886,  in  pursuance  of  Act  48 
Vict.  ch.  26,  they  assigned  all  their  estate  to  the  plaintiff  as 
assignee  for  creditors. 

The  defendant  has  collected  considerable  moneys  men- 
tioned in  this  transfer  to  him. 

It  seems  conceded  that  it  is  only  by  force  of  this  last 
mentioned  statute  that  plaintiff  can  recover. 

At  the  trial  the  late  Sir  M.  Cameron  dismissed  the  action. 
He  considered  that  the  plaintiff  had  not  made  out  "  beyond 
speculation  or  conjecture,"  that  the  defendant's  security 
was  made  by  persons  insolvent  or  on  eve  of  insolvency. 

The  Divisional  Court  refused  to  disturb  his  rinding. 

The  chief  ground  of  decision  was,  that  the  proof  failed 
as  to  the  essential  point  in  the  right  to  avoid  the  deed — 
viz.,  that  it  was  given  by  a  person  insolvent  or  on  the 
eve  of  insolvency. 

Before  discussing  that  point,  it  may  be  well  to  consider 
whether  the  deed  is  assailable  under  the  statute. 

It  did  not  come  into  force  until  the  first  day  of  September^ 
not  only  long  after  the  making  of  the  original  contract  on 
which  the  light  to  this  security  was  created,  but  some  time 
after  the  right  to  have  this  security  given  was  complete — 
viz.,  15th  July. 


XV.] 


CLARKSON  V.  STERLING. 


237 


At  that  date  the  defendant  was  in  a  position  to  insist  on  » 
immediate  payment  or  the  giving  of  the  stipulated  secu- 
rity. 

He  could  have  obtained  a  decree  for  immediate  relief 
from  the  Court.  If  the  security  had  then  been  given,  it 
was  free  from  objection  ;  there  is  no  evidence  of  insolvency 
for  some  months  afterwards.  Such  were  the  defendant's 
rights  in  July. 

There  is  no  case  made  out  against  him  of  any  voluntary 
abstention  from  enforcing  his  security,  with  any  view  of 
protecting  the  debtor's  credit,  or  merely  refraining  until 
insolvency  was  imminent  to  bring  the  case  within  Ex 
parte  Fisher,  L.  R.  7  Ch.  63G  ;  Ex  parte  Burton,  13  Ch.  D. 
102 ;  Ex  parte  Kilmer,  ib.  245  ;  Ex  parte  Izard,  L.  R.  9  Ch. 
271 ;  Ex  parte  King,  2  Ch.  D.,  256. 

We  have  then  to  consider  first,  whether  the  statute  ap- 
plies to  such  a  case  merely  because  the  deed  giving  the 
security  was  not  actually  executed  until  December,  when 
the  Act  was  in  force  and  insolvency  was  existing  accor- 
ding to  one  view  of  the  evidence ;  second,  even  if  the 
statute  be  applicable  to  the  case,  whether  under  the  cases 
cited,  recognizing  the  doctrine  of  Mercer  v.  Peterson,  L.  R. 
23  Ex.  304  ;  on  Appeal  L.  R.  3  Ex.  104.,  the  position  of 
the  parties,  and  the  legality  of  the  security,  must  not 
be  considered  as  it  was  in  July,  when  the  defendant's  right 
to  get  it  was  complete. 

On  the  first  point,  the  general  rule  may  be  stated  that 
the  operation  of  a  statute  is  confined  to  matters  which 
arise  after  the  passing  of  such  Act,  and  does  not  affect  any 
right  or  title  already  existing. 

The  point  as  to  the  retrospective  character  of  a  statute, 
seems  well  put  in  Hardcastle,  208  :  "  It  may  be  well 
to  say  a  word  as  to  the  meaning  of  the  epithet  '  retro- 
spective,' as  applied  to  a  statute:  'A  statute,'  says  Theo- 
dore Sedgwick,  'is  to  be  deemed  retrospective  which  takes 
away  or  impairs  any  vested  right  acquired  under  existing 
laws  or  creates  a  new  obligation  or  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  to  transactions  or  con- 
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siderations  already  past.'  But  a  statute  is  not  properly 
called  retrospective,  merely  'because  a  part  of  the  requis- 
ites of  its  operation  is  drawn  from  a  time  antecedent  to  its 
passing/  " 

I  may  refer  to  the  language  of  my  brother  Patterson, 
in  delivering  j  udgment  in  this  Court,  in  Fowler  v.  Vail,  4 
A.  R.  275,  and  the  cases  cited  by  him;  also  to  Moon  v. 
Burden,  2  Ex.  41. 

It  appears  plain  to  me  that  in  July  defendant  had  the 
undoubted  right  to  claim  this  security.  If  he  had  then 
commenced  proceedings,  and  by  delay  in  hearing  his  case, 
or  in  giving  the  judgment  of  the  Court  he  had  not  actually 
obtained  the  security  till  the  19th  December  (when  his 
deed  was  executed)  I  think  it  clear  that  it  must  be  con- 
strued as  of  the  time  in  July  when  he  took  his  proceedings. 

1  do  not  think  that  the  statute  that  came  into  force  in 
September  should  be  construed  as  imposing  its  provisions 
on  the  assignment  as  of  the  actual  day  of  execution.  It 
certainly  would  be  giving  it  a  retrospective  operation,  as 
in  the  words  quoted,  "  taking  away  or  impairing  a  vested 
right." 

I  think  the  second  section  must  be  read  as  applicable  to 
all  future  assignments  made  in  contravention  of  its  express 
terms,  but  not  to  those  made  expressly  in  fulfilment  of  a 
valid  pre-existing  contract,  and  which  merely  by  the  wrong- 
ful delay  or  evasion  of  the  debtor  had  been  delayed  until 
a  state  of  things  supervened  which  rendered  it  assailable 
under  the  new  law. 

As  already  noticed  there  was  no  case  made  against  the 
defendant  to  bring  him  within  the  ex  p.  Fisher  doctrine. 
The  rule  in  Mercer  v.  Peterson,  is  admitted. 

In  Ex  p.  Fisher,  Sir  Geo.  Mellish  says,  at  p.  644  : 

"We  do  not  think  this  will  protect  transactions  where 
the  giving  of  the  bill  of  sale  is  purposely  postponed  until 
the  debtor  is  in  a  state  of  insolvency,  in  order  to  prevent 
the  destruction  of  his  credit  which  would  result  from  regis- 
tering the  bill  of  sale.  We  think  such  a  postponement  is 
evidence  of  an  intention  to  commit  an  actual  fraud  upon 
the  general  creditors." 
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In  Ex  p.  Burton,  James,  L.  J.,  (p.  108)  says  :  "  A  Court  of 
Equity  regards  that  which  has  been  agreed  to  be  done  as 
done,  and  therefore  it  has  said  that  if  it  was  really  part  of 
the  understanding  when  the  money  was  advanced,  that  a 
bill  of  sale  should  be  given,  then  that  agreement  would  be 
the  same  thing  as  if  the  bill  of  sale  had  been  actually  given 
at  the  time.  The  bill  of  sale  would  be  sustained  by  the 
previous  agreement.''    He  then    p  oints   out  that  Exp 

Fisher,  established  this  exception  upon  that  exception  to 
the  rule,  and  as  the  evidence  shewed  that  the  bill,  of  sale 
was  not  to  be  signed  till  the  borrower  "  had  lost  the 
confidence  "  of  the  lender,  it  would  not  avail. 

The  same  point  is  very  fully  discussed  in  Ex  pi  Kilner 
13  Ch.  D.  245  by  Baggallay  and  Thesiger,  L.JJ. 

I  see  nothing  in  the  case  before  us  to  impugn  the  bona 
fides  of  the  defendant,  and  I  think  he  must  be  acquitted 
of  all  design  to  favor  the  debtors  by  purposely  delaying, 
the  actual  giving  of  the  security.  I  think  he  was  entitled 
to  it  as  of  July,  when  it  was  not  open  to  any  objection,  and 
when  the  statute  was  not  in  force. 

I  am  not  prepared  to  decide  that  it  cannot  be  supported 
on  the  grounds  stated  in  the  Court  below,  but  I  rest  my 
judgment  on  the  doctrine  of  the  cases  cited. 

I  am  inclined  to  hold  that  the  statute  was  not  intended 
to  apply  to  an  assignment  made  as  this  was  in  pursuance 
of  a  pre-existing  binding  agreement  made  for  valuable  con- 
sideration under  the  then  state  of  the  law. 

Burton,  J.  A. — It  is  not  necessary,  in  my  view  of  this 
case,  to  consider  the  question  of  whether  at  the  time  of  the 
transfer  the  debtor  was  in  insolvent  circumstances,  within 
the  meaning  of  the  statute,  although  I  do  not  feel  the 
difficulty  of  dealing  with  that  fact  suggested  in  the  reasons 
against  the  appeal,  by  reason  of  the  finding  of  the  learned 
Judge  at  the  trial,  and  it's  affirmance  by  the  Divisional 
Court.  The  facts  are  not  in  dispute,  the  sole  question  is, 
whether  the  proper  inference  has  been  drawn  from  those 
facts. 

The  result  has  shewn  beyond  all  possibility  of  question 
that  the  debtors  were,  in  December,  in  insolvent  circum- 
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-stances  and  unable  to  pay  their  debts  in  full,  and  that  the 
debtors  must  have  known  it. 

I  think  the  proper  mode  of  dealing  with  that  question 
was  that  adopted  by  the  late  Chancellor,  in  Davidson  v. 
Douglass — viz.,  to  ascertain  whether  all' the  property  was 
sufficient  to  meet  the  debts  in  case  the  creditor  declined  to 
extend  the  time  for  payment,  but  insisted  upon  being  paid 
as  their  debts  matured,  or  in  other  words,  what  it  would 
bring  in  the  market  at  a  forced  sale. 

But  I  am  of  opinion  that  the  actual  transfer  must  relate 
back  either  to  the  time  of  making  the  agreement,  or  the 
time  when  the  defendant  was  entitled  to  insist  on  its  per- 
formance and  made  the  request.  That  agreement,  and  the 
request  under  it,  having  been  made  in  perfect  good  faith „ 
as  found  by  the  learned  Judge,  the  transfer  cannot  be 
brought  within  the  statute  without  giving  to  it  a  retro- 
active operation  ;  and  I  am  further  of  opinion  that  it  is 
open  to  very  grave  doubt  whether,  under  the  7th  section  of 
the  Act,  there  is  any  power  in  the  assignee  to  recover  back 
this  property. 

At  the  time  of  the  assignment  for  the  benefit  of  credi- 
tors, the  assignor  had  made  the  transfer  in  question  of 
these  debts  to  the  plaintiff ;  they  did  not  therefore  pass 
under  the  assignment. 

It  is  true  that  the  right  which  a  creditor  formerly  had  to 
bring  an  action  to  impeach  such  a  transaction,  is  taken  away 
and  vested  exclusively  in  the  assignee.  That,  and  that  alone,, 
is  the  power  conferred  upon  the  assignee.  What  then  were 
the  rights  of  a  simple  contract  creditor  before  the  Act  ?  He 
could  obtain  a  declaration  that  a  transaction  sought  to  be 
impeached,  was  void,  and  if  in  a  position  to  obtain  judg- 
ment might,  in  addition,  get  execution  so  as  to  enforce  his 
remedy  against  the  property;  but  if  his  claim  was  not  due 
so  that  he  was  not  in  a  position  to  obtain  execution,  any 
other  creditor  who  had  obtained  execution,  could  step  in  and 
seize  the  property  for  his  own  benefit.  Now  in  the  Insol- 
vent Act  formerly  in  force,  there  was  a  provision  similar  in 
its  terms  to  this ;  but  that  was  not  the  authority  to  recover 
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the  property  ;  in  subsequent  clauses,  certain  transactions 
are  declared  fraudulent  and  void,  and  then  the  assignee 
was  empowered  to  recover  back  the  subject  thereof  for  the 
benefit  of  the  estate,  in  any  Court  of  competent  jurisdic- 
tion; and  so  again  under  the  134th  section  of  that  Act. 
payments  made  in  fraud  of  the  Act,  are  not  only  declared 
void,  but  that  declaration  is  followed  by  this  provision, 
"and  the  amount  paid  may  be  recovered  back  by  suit  in 
any  competent  Court  for  the  benefit  of  the  estate." 

Then  is  sec.  7,  extended  by  sec.  8  ?  It  does  not  seem  ta 
me  to  receive  any  extended  meaning  in  that  section. 

If  the  propert}'  included  in  the  impeached  transfer  has 
been  sold,  then  the  moneys  or  other  proceeds  realised 
therefor  may  be  seized  or  recovered  in  any  action  author- 
ised under  sec.  7,  as  fully  and  effectually  as  the  property 
if  still  remaining  in  the  control  of  the  transferee  in  the 
impeached  transfer  could  have  been  seized  or  recovered. 

That  is  to  say,  if  the  property  itself  could  have  been 
seized  or  recovered  in  an  action  under  sec.  7,  the  proceeds 
may  be  ;  but  if  there  was  no  power  under  sec.  7  to  seize 
or  recover,  there  would  be  no  power  to  seize  or  recover'the 
proceeds. 

There  are  of  course  cases  under  sec.  7,  where  the  pro- 
perty could  have  been  seized  or  recovered ;  where,  for 
instance,  property  passing  by  the  assignment  was  subject 
to  a  mortgage  which  it  is  claimed  was  fraudulent,  and 
which  has  been  declared  fraudulent  in  an  action  under 
that  section. 

It  is  to  my  mind  very  questionable  whether  the  Legis- 
lature feeling  the  difficulty  in  dealing  with  questions  which 
might  appear  to  trench  on  the  debatable  domain  claimed 
to  belong  exclusively  to  the  Dominion  Parliament,  and 
covered  by  the  words  "  bankruptcy  and  insolvency,"  have 
not  designedly  abstained  from  vesting  the  full  powers 
formerly  vested  in  an  assignee  in  insolvency  in  an  assignee 
under  this  Act;  but  however  that  may  be,  I  feel  that  it  is 
at  least  questionable  whether  there  is  any  power  in  the 
assignee  to  sue  for  the  recovery  back  of  these  debts,  or  the 
31 — VOL.  XV.  A.R. 
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proceeds  for  the  benefit  of  the  creditors,  although  I  place 
my  judgment  on  the  ground  that  we  cannot  give  a  retro- 
spective operation  to  its  provisions  so  as  to  defeat  an  agree- 
ment, valid  at  the  time  it  was  made. 

I  retain  the  opinion  expressed  in  some  recent  judgments 
that  the  Act  itself  is  not  ultra  vires. 

I  think  that  the  appeal  should  be  dismissed. 

Patterson,  J.  A — I  agree  that  this  appeal  should  be 
dismissed  on  the  grounds  stated  in  the  judgment  of  his 
Lordship  the  Chief  Justice. 

In  applying  the  law  against  preferential  assignments, 
we  must,  in  my  opinion,  regard  this  transaction  as  of  either 
the  date  of  the  agreement  of  the  16th  of  August,  1884,  or 
as  of  the  5th  of  July,  1885,  when,  under  that  agreement, 
the  defendant  became  entitled  to  have  the  transfer  made 
which  is  now  attacked.  As  far  as  the  operation  of  the 
law  is  concerned  it  matters  not  which  of  those  dates  is 
adopted,  because  the  insolvency  came  after  both  dates.  I 
am  inclined  to  think  it  should  be  the  earlier  date ;  but  I 
should  not  like  to  venture  that  as  a  positive  opinion  with- 
out more  maturely  considering  the  effect  of  the  option  to 
pay  the  money  or  give  the  security  at  the  end  of  the  six 
months  after  notice. 

The  constitutional  question  which  was  recently  before  us 
in  cases  under  the  statute  48  Vict.  ch.  26,  (a)  is  in  this  case 
raised  only  formally  and  without  any  idea  of  its  being 
re-discussed,  and  some  other  questions  on  the  construction 
of  the  statute  are,  as  I  understand,  to  be  treated  as  in  the 
same  position. 

I  wish,  however,  to  say  that,  while  I  hold  that  debts 
such  as  those  transferred  to  the  defendant,  would  pass  to 
the  assignee  for  the  benefit  of  creditors  under  the  effect 
given  by  section  4  to  the  assignment,  and  while  1  do  not 
see  any  difficulty  in  construing  section  7  with  the  aid  of 
light  thrown  on  it  by  section  8,  as  empowering  the  assignee 
to  recover  for  the  creditors  the  effects  which  are  the  sub- 
fa  )    Clarkson  v.  Ontario  Bank,  &c,  a,nte  166  et  seq. 
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ject  of  transactions  for  the  rescission  of  which  he  may  sue. 
I  wish  to  leave  entirely  open,  so  far  as  my  opinion  is  con-  * 
cerned,  the  question  whether  debts  like  these  are  among 
the  property  or  effects  touched  by  section  2. 

Osler,  J.  A. — I  think  the  judgment  should  be  affirmed. 
So  far  as  this  Court  is  concerned,  I  assume  that  the 
43  Vict.  ch.  26,  is  to  be  treated  as  intra  vires  the  Pro- 
vincial Legislature;  but  I  am  of  opinion  that  the  transaction 
complained  of  is  not  within  that  statute,  and  is  governed 
wholly  by  the  former  Act.  Under  that  Act  such  an  agree- 
ment to  give  security,  as  we  have  before  us,  was  not  invalid, 
and  the  defendant's  right  to  enforce  it  accrued  loW  before 
the  present  Act  came  into  operation.  That  Act  is  not  re- 
trospective, and  therefore  the  defendant's  right  to  take  the 
security  contracted  for,  as  and  when  he  did  take  it,  is  not 
affected.  It  is  not  necessary  in  this  action  to  consider  the 
questions  which  have  been  argued  as  to  the  scope  and  con- 
struction of  sections  2,  7  and  8  of  the  present  Act,  or 
whether  such  an  agreement  would  now  be  invalid.  For 
the  reasons  given  by  the  Chief  Justice  of  this  Court  whose 
judgment  I  have  had  an  opportunity  of  reading,  I  agree 
that  the  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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PURDOM  V.  NlCHOL. 

Principal  and  surety — Promissory  note — Novation — Subrogation. 

The  plaintiff  indorsed  an  accommodation  note  of  N.  as  collateral  security 
for  two  mortgages  on  the  real  estate  of  N.  in  the  hands  of  one  R. 
amounting  together  to  $7,323.0.8.  Subsequently  B.  entered  into  partner- 
ship with  N.,  and  R.  agreed  to  deduct  $1,000  from  his  claim  against  N. 
on  condition  that  B.  became  jointly  liable  for  it.  To  effect  this,  R.  for 
the  expressed  consideration  of  $6,323.08  conveyed  the  mortgage  prop- 
erty to  B.  and  N.  and  they  joined  in  executing  a  mortgage  to  R.  for 
that  amount  payable  in  two  years.  In  effecting  this  arrangement 
the  accommodation  note  was  not  taken  into  account,  and  B.  knew 
nothing  of  it.  Within  a  year  thereafter,  B.  and  N.  dissolved  partner- 
ship, and.  as  between  themselves,  B.  agreed  to  pay  R's  claim. 

The  plaintiff  without  any  knowledge  that  B.  had  any  connection  with  the 
matter  paid  the  amount  of  the  accommodation  note  to  R.  who  gave 
credit  to  B.  on  a  settlement  of  his  indebtedness,  for  the  amount  so  paid. 
On  discovering  the  facts  the  plaintiff  claimed  from  B.  the  amount  so 
paid  to  R.  on  the  ground  that  the  plaintiff  had  so  paid  it  as  surety  for  a 
debt  for  which  B.  was  liable  and  who  received  the  benefit  of  such  pay- 
ment on  the  mortgage  debt. 

Held,  (reversing  the  judgment  of  the  Q.  B.  D. ),  that  the  money  was  paid  to 
the  use  of  N.,  not  of  B.,  and  that  plaintiff 's  highest  right  was  to  be  sub- 
rogated to  the  rights  of  1ST.  against  B.  and 

Semble,  the  effect  of  the  dealings  between  R.  and  B.  and  B.  and  N.  was  to 
discharge  the  plaintiff  from  all  liability. 

This  was  an  appeal  by  the  defendant  Baechler  from  the 
judgment  of  the  Queen's  Bench  Division  reversing  a  judg- 
ment of  Cameron,  C.  J. 

The  action  was  commenced  29th  December,  1884,  and 
was  tried  at  London,  12th  May,  1885,  before  Cameron,  C.  J., 
without  a  jury,  who,  after  taking  time  to  look  into  the 
authorities,  dismissed  the  plaintiff's  action  as  against  the 
defendant  Baechler  with  costs. 

Afterwards  a  motion  was  made  to  the  full  Court  to  set 
aside  that  judgment,  and  enter  judgment  for  the  plaintiff, 
when  an  order  was  made  on  the  8th  of  March,  1886y 
setting  it  aside,  and  directing  judgment  to  be  entered  for 
the  plaintiff  against  the  defendant  Baechler  for  the  sum  of 
$600  and  interest  from  the  10th  of  May,  1879,  with 
full  costs  of  the  motion  and  action ;  and  from  that 
judgment  the  present  appeal  was  taken. 

The  plaintiff  by  his  statement  alleged  : 
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That  defendant  Nichol  on  the  14th  April,  1875,  made  * 
his  promissory  note  to  the  plaintiff  for  $500,  payable  to  the 
plaintiff  with  interest  at  eight  per  cent,  per  annum,  four 
years  after  date,  which  was  indorsed  by  plaintiff  and 
handed  to  defendant  Nichol  for  his  accommodation. 

That  Nichol  delivered  that  note  to  one  Barton  as  collateral 
security  for  the  payment  of  a  mortgage  held  by  Barton, 
on  the  planing  mill  and  machinery  of  Nichol. 

That  the  defendants  thereafter  entered  into  co-partner- 
ship to  run  the  said  planing  mill  and  other  machinery  upon 
certain  terms  set  out. 

That  such  co-partnership  continued  for  eigh,t  months 
only,  when  it  was  dissolved  upon  the  agreement  that  defen- 
dant Baechler  should  pay  the  defendant  Nichol  $600  for  his 
interest  in  the  business;  should  assume  the  business  and 
collect  all  debts  due  the  firm,  and  pay  all  the  liabilities  in- 
cluding the  mortgage  to  Barton  ;  and  that  the  defendant 
Baechler  collected  the  debts,  sold  the  property,  mill 
machinery,  and  other  assets  of  the  firm. 

That  the  said  note  became  due  on  the  17th  of  April, 
1879,  and  the  plaintiff  was  compelled  to  pay  it,  but  neither 
of  the  defendants  had  repaid  him. 

And  the  plaintiff  claimed  the  amount  of  the  note  and 
interest  thereon  till  judgment. 

The  defendant  Baechler  by  his  statement  of  defence 
alleged  : 

That  he  was  ignorant  of  the  dealings  between  his  co- 
defendant  and  the  plaintiff,  but  admitted  that  they  were 
Sit  one  time  in  partnership  and  had  dissolved  the  same. 

That  the  defendant  Nichol  collected  and  received  from 
the  assets  of  the  partnership  money  greatly  exceeding  the 
plaintiff's  claim  for  anything  he  was  entitled  to  receive 
thereupon  or  from  him  (Baechler)  ;  and  claimed  that  upon 
a  proper  taking  of  the  accounts  between  him  and  Nichol, 
Nichol  would,  by  reason  of  his  indebtedness  to  him,  not  be 
entitled  to  ask  him  to  pay  the  note  in  question,  and  sub- 
mitted that  the  plaintiff  with  whom  he  never  had  any 
dealings  whatever,  could  have  no  higher  right  than  Nichol ; 
and  claimed  to  be  dismissed  with  costs  of  suit. 
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It  appeared  from  the  evidence  at  the  trial  that  Nichol 
was  the  owner  prior  to  the  transactions  referred  to,  of  cer- 
tain lands  in  Stratford,  on  which  was  erected  a  planing 
mill.    That  on  the  19th  of  January,  1872,  Nichol  conveyed 
the  said  lands  to  David  Barton  by  way  of  mortgage,  for 
securing  the  sum  of  $1,000,  with  interest.    That  on  the 
12th  of  April,  1873,  Nichol,  for  the  expressed  consideration 
of  $1,000,  conveyed  these  lands  to  James  Reclford  and 
David  Baiton,  by  way  of  security  for  moneys  by  them 
severally  advanced  to  Nichol.    In  Apri],  1875,  Hedford  and 
Barton  instructed  their  solicitor,  Mr.  McPherson,  to  try  and 
collect  $2,000  from  Nichol  without  suit. 
In  his  evidence  Mr.  McPherson  stated  : 

"  I  saw  him,  and  said  I  thought  his  friends  ought  to  assist  him  to  that 
extent,  and  he  said  he  would  try,  and  he  went  away  and  in  a  week  or  two 
he  came  back  and  said  he  had  not  been  able  to  raise  any  money.    Then  I 
made  the  other  suggestion  that  instead  of  paying  the  cash  if  he  could  get 
his  friends  to  indorse  notes,  and  I  prepared  four  notes  for  him  of  $50O 
each  not  writing  in  the  names  of  the  indorser,  and  gave  him  these  four 
notes  to  get  signed  ;  he  was  away  some  time,  perhaps  a  couple  of  weeks, 
and  brought  me  back  three  of  them.    They  were  received  in  that  way, 
whether  as  collateral  I  cannot  recollect.    Q.  Barton  had  held  the  note  of 
the  plaintiff  prior  to  the  time  that  mortgage  was  taken  ?    A.  Yes,  or  I 
had  held  it  for  Barton  and  Redford  ;  this  note  of  the  plaintiff  that  is  sued 
on  now.    Q.  Did  you  continue  to  hold  it  after  that  mortgage  was  taken  ? 
A.  Yes.    Q.  After  the  mortgage  was  given  did  you  hold  it  as  collateral 
security  to  that  mortgage  ?    A.  Well  I  do  not  know  whether  there  was 
ever  anything  said  at  all  about  how  it  should  be  held.    There  never  at 
anytime  was  anything  said  that  I  can  recollect,  of  the  note  being  held  as 
collateral  security,  though  that  might  be  the  effect  of  it.    Q.  At  all  events 
did  you  have  any  claim  against  Nichol  and  Baechler  outside  of  the  amount 
stated  in  the  mortgage  ?    A.  No  claim  outside  of  the  amount  that  was 
stated.    His  Lordship.    But  the  mortgage  might  be  collateral  to  the  note, 
rather  than  the  note  collateral  to  the  mortgage  ?    A.  It  might  be. 
by  counsel.    Any  more  than  the  mortgage  was  for  a  larger  sum.    Do  you 
know  as  a  matter  of  fact  whether  the  mortgage  was  collateral  to  the  note 
or  the  note  to  the  mortgage  ?    A.  I  cannot  recollect  of  anything  being 
said  about  it  at  all,  of  there  being  any  arrangement  at  all.    I  don't  think 
that  when  the  mortgage  was  made  that  Baechler  knew  anything  whatever 
about  the  notes.    Q.  He  made  the  mortgage  then  in  ignorance  that  this 
note  was  in  existence  ?    A.  As  far  as  I  know  he  had  no  knowledge  of  it. 
I  know  my  idea  was  in  taking  Baechler's  covenant  he  (Barton)  would  have 
the  additional  security  of  Baechler's  covenant.    Q.  Then  when  the  money 
was  paid  was  it  credited  on  that  mortgage  ; — the  money  paid  on  the  note? 
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A.  Purdom's  money.  Q.  Yes.  A.  Well  it  was  credited  on  the  indebt 
edness.  Q.  And  was  the  indebtedness  represented  by  the  mortgage  ?  A. 
the  indebtedness  was  represented  by  the  mortgage.  Q.  Is  that  agreement 
signed  by  Xavier  Baechler  ?  A.  Yes  it  is  his  signature,  and  I  signed  it  as 
witness.  Cross-examined.  Q.  Barton  was  the  only  party  to  whom  the 
note  was  given  at  first  ?  A.  Yes.  Q.  Baechler  had  nothing  to  do  with 
the  transaction  at  all?  Not  for  a  year  afterwards.  Q.  And  yet  you  say 
Baechler  never  heard  of  the  note  ?  A.  Not  that  I  ever  heard  of,  not  that 
I  ever  knew  of.  Q.  Even  down  to  the  time  that  you  were  crediting  him 
on  the  mortgage  ?  A.  I  think  he  had  ceased  at  that  time  to  have  much 
interest  in  it.  Q.  At  the  time  he  signed  this  agreement  he  was  insolvent  ? 
A.  Oh  yes,  insolvent.  Q.  It  was  practically  a  matter  of  no  consequence 
what  he  signed  ?  A.  He  never  examined  the  agreement.  He  took  my 
figures  for  it  in  signing  that  agreement  of  the  15th  January  1881.  Q.  It 
was  a  desirable  thing  to  get  the  property  sold  without  costs ?  A.  Yes. 
Q.  And  he  was  quite  willing  that  you  should  sell  the  property,  and  to 
facilitate  your  selling  it  held  himself  liable  for  anything  you  chose  to  say 
he  was  liable  for  ?  A.  That  was  the  position.  Q.  At  the  time  you  got- 
his  covenant  he  was  supposed  to  be  quite  good  ?  A.  Yes.  Q.  That  is 
the  covenant  in  the  mortgage ?    A.  Yes." 

The  appeal  came  on  for  hearing  before  this  Courfc  on  the 
8th  and  9th  of  September,  1887  * 

Idington,  Q.C.,  for  the  appellant.  So  far  as  the  facts  of 
this  case  are  concerned  the  finding  of  the  learned  Chief 
Justice  who  tried  the  action  should  be  accepted  as  correct, 
and  binding  on  this  Court.  In  this  view  it  is  submitted 
that  the  evidence  clearly  shews  that  the  note  indorsed  by 
plaintiff  was  with  others  applied  when  obtained,  or  at  all 
events  before  Baechler  had  any  interest  in  the  property,  as 
payment  on  account  of  the  full  indebtedness  of  Nichol  to 
Barton  and  Redford,  and  it  fails  to  shew  that  that  note 
ever  had  been  used  by  Nichol,  so  far  as  appropriating  it  as 
collateral  security  for  the  mortgage  created  by  the  defen- 
dants in  favor  of  Barton  and  Redford  ;  and  no  matter 
which  of  these  conclusions  may  be  considered  by  this  Court 
to  be  the  correct  one,  on  the  evidence  there  was  not  any 
privity  shewn  between  the  plaintiff  and  Baechler.  Baechler 
it  is  shewn  was  ignorant  of  the  existence  of  this  note,  and 
therefore  could  not  be  an  assenting  party  to  its  application 

* Present — Hagarty,  C.  J.O.,  Patterson,  Osler,  JJ.A.,  and  Galt,  J. 
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as  collateral  for  the  mortgage ;  and  without  his  consent  he 
could  not  be  made  responsible  for  what  might  arise  out  of 
the  action  of  the  other  parties,  even  if  it  wTere  shewn  that 
they  had  so  appropriated  it.  The  fact  of  Barton  and 
Bedford  selling  the  property  held  by  the'm,  as  security  for 
Nichol 's  debt,  to  the  defendants,  and  taking  back  a  mort- 
gage for  a  sum  agreed  upon,  payable  two  years  after,  was 
a  giving  of  time  for  good  consideration,  and  was  such  a 
dealing  with  the  principal  as  released  plaintiff  who  was  a 
mere  surety ;  and  the  plaintiff  being  thus  released  was  a 
mere  volunteer  in  making  the  payment,  and  cannot  now  in 
the  absence  of  request  recover  even  if  he  were  mistaken  in 
his  views  as  to  his  liability  :  Geary  v.  The  Gore  Bank,  5 
Or.  336.  Neither  can  the  plaintiff  rest  his  claim  on  any 
principle  of  equity,  such  as  has  been  sought  to  be  invoked 
here,  by  being  placed  in  the  position  of  either  Nichol  or 
the  original  creditors  of  Nichol  as  against  Baechler.  Under 
any  circumstances  the  plaintiff  cannot,  as  his  claim  is  put 
in  the  pleadings,  assert  any  higher  rights  than  Nichol 
through  whom  he  seeks  to  claim  ;  and  if  he  rests  his  claim 
on  that  he  must  submit  to  the  result  of  the  taking  of  the 
accounts  between  the  defendants. 

Moss,  Q.C.,  for  the  respondent.  The  note  in  question 
here  is  clearly  shewn  to  have  been  accommodation  paper 
and  the  plaintiff  paid  $600  to  retire  it  at  maturity ;  and 
Barton  always  held  the  note  as  collateral  security ;  and 
Baechler  being  liable  to  pay,  assumed  and  agreed  to  pay 
the  indebtedness  for  which  the  note  was  held  by  Barton 
and  Redford,  and  the  plaintiff's  payment  was  made  after 
the  defendant  Baechler  had  so  assumed  and  agreed  to  pay 
such  indebtedness,  the  total  of  which  was  then  represented 
by  a  mortgage  signed  by  both  defendants.  Besides,  it  is 
shewn  that  the  payment  made  by  the  plaintiff  was  applied 
in  reduction  of  the  debt  due  by  Baechler,  and  he  obtained 
the  direct  benefit  of  it,  therefore  a  request  by  Baechler  to 
make  such  payment  will  be  implied,  from  which  arises  a 
promise  by  him  to  repay.  The  state  of  accounts  between 
Nichol  and  Baechler  cannot  be  material  here  as  Baechler's 
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indebtedness  was  reduced  by  the  plaintiff's  payment.  As 
to  the  point  urged  by  the  other  side  that  plaintiff'  had 
been,  by  the  acts  of  the  parties,  released  from  any  liability 
at  the  time  he  retired  the  note  upon  which  he  was  accom- 
modation indorser,  all  that  need  be  said  in  that  connection 
is,  that  he  retired  the  note  without  any  notice  or  knowledge 
of  his  having  been  so  released,  and  what  is  contended  is 
that  he  was  not  released  from  liability  on  his  indorsation  ; 
but  however  this  may  be  viewed  by  the  court  it  is  certain 
he  cannot  be  said  to  have  done  anything  in  his  own 
wrong.  Under  the  circumstances  here  appearing  it  is  sub- 
mitted that  the  judgment  appealed  from  should  be,  affirmed 
and  the  appeal  dismissed  with  costs. 

O'Neill  v.  Carter,  9  U.  C.  R.  254 ;  Titus  v.  Durkee,  12  C.  P. 
367 ;  Bailey  v.  Griffith  40  U.  C.  R.  418 ;  Shepley  v.  Hurd, 
3  A.  R.  549;  Austin  v.  Gibson,  4  A.  R.  316;  Canadian 
Bank  of  Commerce  v.  Green,  45  U.  C.  R.  1  ;  Molsons 
Bank  v.  Girdlestone,  44  U.  C.  R.  55  ;  Ferris  v.  Kingston, 
12  U.  C.  R.  436  ;  Hall  v.  Gitmour,  9  U.  C.  R.  492 ;  Aldrich 
v.  Cooper,  2  W.  &  T.  L.  C.  82;  Quay  v.  Sculthorpe,  16  Gr.  449, 
were  amongst  other  cases  referred  to. 

October  25,  1887.  Hagarty,  C.  J.  0.— I  am  wholly 
unable  to  see  how  the  plaintiff's  claim  ever  assumed  the 
character  of  a  partnership  debt. 

The  appellant  cannot,  on  the  evidence,  be  shewn  to  have 
any  knowledge  whatever  of  the  plaintiff  having  indorsed  a 
note  to  accommodate  Nichol.  In  fact,  it  is  admitted  that 
he  knew  nothing  of  it.  His  connection  with  Nichol  only 
began  on  his  becoming  his  partner,  and  giving  with  him  a 
mortgage  to  Barton  and  Redford,  for  a  named  sum. 

It  seems  that  the  latter  agreed  to  reduce  the  amount  of 
their  whole  claim  by  $1,000  less  than  their  claim  against 
Nichol. 

When  the  new  partnership  was  formed  Barton  and  Red- 
ford  held  this  note,  with  one  or  two  other  notes  which  Nichol 
handed  over  to  them  a  year  before,  payable  at  long  dates, 
but  there  is  no  direct  proof  whether,  in  making  the  reduc- 
32 — VOL.  xv.  A.R. 
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tion,  these  notes  were  taken  into  account.  Whether  they 
were  so  taken  or  not  does  not  alter  my  view  of  the  nature 
of  the  transaction. 

At  the  trial  plaintiff's  counsel  reiterated  the  argument 
that  when  the  new  mortgage  was  taken  from  defendants* 
Barton  and  Bedford  held  this  note  as  collateral  to,  or  secu- 
rity for,  that  mortgage. 

Mr.  Purdom :  "  The  whole  point  rests,  I  think,  in  that 
they  held  the  note  as  collateral  security  for  the  payment 
of  the  mortgage  "  (p.  12). 

Again  :  "  Purdom  was  a  surety  ;  he  paid  the  note,  and  it 
was  applied  in  payment  of  the  mortgage"  (p.  14), 

Again,  at  p.  17.  The  case  seems  rested  on  this  assump- 
tion throughout. 

I  do  not  see  that  plaintiff  ever  was  in  the  position  of  a 
surety  for  the  payment  of  this  mortgage.  The  note  was 
given  by  him  solely  to  help  his  relative  Nichol,  a  year 
before  Baechler  had  any  interest  in  the  business,  and  he 
admits  that  Nichol  could  have  used  the  note  as  he  pleased. 

I  understand  from  Mr.  Macpherson's  evidence  that  he 
received  this  indorsed  note  from  Nichol,  on  behalf  of  Bar- 
ton and  Bedford,  a  year  before  Baechler  came  in,  and  a 
week  or  two  after  its  date.  He  says  they  were  received, 
"  whether  as  collateral  I  cannot  recollect  at  all,  or  whether 
as  payment  I  cannot  recollect.  They  remained  in  my  safe 
till  after  the  mortgage  was  taken." 

I  am  not  prepared  to  hold  that  Baechler,  by  executing 
the  two  instruments  of  15th  January,  1881,  and  by  what 
is  stated  therein,  became  thereby  liable  to  pay  this  note  to 
plaintiff. 

It  is  quite  true^that  credit  is  given,  in  arriving  at  the- 
balance  due  on  the  mortgage  by  him  and  Nichol,  for  the 
amount  paid  by  plaintiff  on  the  note.  The  mortgagors 
have  chosen  to  credit  this  amount  as  paid.  They  say  that 
"  certain  amounts  have  been  received  on  account  of  the 
said  mortgage  debt,"  and  that  a  named  balance  was  then 
due,  "after  giving  credit  for  all  moneys  received  on  account 
of  the  said  mortgage,"  and  Baechler  covenants  to  pay  that 
balance. 
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Now  the  giving  of  these  credits  was  the  work  of  the 
mortgagees.  All  moneys  or  assets  received  from  or  through 
Nichol,  apart  from  the  firm,  would  be  applicable,  in  their 
view,  to  reduce  the  whole  claim.  Could  Barton  and  Redford, 
or  their  assignees,  by  crediting  this  sum,  alter  the  original 
position  of  the  appellant,  and  create  a  privity  and  liability 
between  hi  in  and  the  plaintiff  which  otherwise  did  not 
exist  ? 

I  see  no  action  of  the  appellant,  outside  the  pflect  of 
his  signing  the  original  mortgage,  to  create  such  liability. 

Mr.  Macpherson  sa}Ts  that  when  he  signed  this  agreement 
of  1881,  he  was  insolvent — that  "  he  never  examined  the 
agreement,  and  took  my  figures  for  it  in  signing." 

It  seems  from  the  account — shewing  how  it  stood 
on  Baechler  and  Nichols  mortgage,  that  the  notes  of  Pur- 
dom,  Morrison,  and  BalJantyne  are  credited  at  $620  each, 
in  all  $1,840,  and  are  divided  in  the'proportions  respectively 
for  Redford,  and  in  Barton's  account  respectively  in  the 
proportion  of  $982  and  $858. 

These  three~notes  are  those  which  Nichol  got  from  his- 
friends  to  help  himself  a  year  before  Baechler  had  any  con- 
nection with  his  business, 

It  is  said  that  Barton  and  Redford  struck  off  $1,000  from 
their  claim  against  Nichol  when  the  appellant  joined [him« 
Their   joint   mortgage  was   for    $6,323.     An  account 
shews  the  whole  claim  at  $7,323.    That  by  itself  shews  a  • 
$1,000  reduction.    But  at  the  foot  of  the  same  account  un- 
der date  14th  April,  1875,  (a  year  before)  there  is  a  credit. 

April  14,1875.  Notes  $1,500  00 

Interest   120  00 


$1,620  00 

And  this  credit  is  deducted  from  the 

whole  claim  thus   $7,323  08 

1,620  00 


$5,703  08 

If  this  credit  was  made  and  given  at  the  time,  it  would 
apparently  shew  that  three  notes  were  taken  into  consider- 
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ation  in  the  accounts.  But  the  balance  thus  shewn  is  over 
$600  less  than  the  sum  for  which  the  mortgage  was  taken. 

If  they  took  these  three  notes  into  account  and  credited 
them,  and  then  took  the  joint  mortgage  for  the  unpaid  or 
unsecured  balance,  it  seems  impossible  to  consider  that 
Baechler  ever  had  anything  to  do  with  their  payment. 

There  is  no  doubt  but  that  Nichol  gave  over  this  note 
and  the  two  others  for  the  benefit  of  Barton  and  Bedford, 
and  yet  the  amount  of  claims  for  which  Baechler  joined  in 
covenanting  to  pay  when  he  joined  Nichol,  would  be  quite 
independent  of  these  notes. 

We  cannot  decide  this  case  on  the  principle  that  it  is  all 
the  same  to  the  appellant  whether  he  has  to  pay  plaintiff 
or  his  original  mortgagees. 

My  brother  Patterson  has  pointed  out  the  essential  dif- 
ference it  makes  whether  he  is  held  directly  liable  to  and 
in  privity  with  plaintiff,  or  only  through  Nichol. 

If  Baechler's  defence  here  succeeds,  it  may  be  that 
Barton  and  Red  ford's  assignees  may  have  their  settlement 
with  him  rectified  as  to  crediting  him  with  this  payment 
by  plaintiff,  and  he  would  still  be  held  liable  to  them  to 
that  additional  extent. 

I  think  this  claim  never  was  a  partnership  debt,  or  one 
for  which  the  appellant  was  ever  liable  to  the  plaintiff.  I 
think  the  main  position  of  plaintiff,  that  this  note  was  held 
as  collateral  security  for  the  mortgage,  was  not  proved ;  and 
that  the  wdiole  case  seems  rested  on  the  assumption  that 
the  notes  were  held  as  collateral  to  the  mortgage.  There 
is  no  conflict  of  evidence  here.  The  Court  below  viewed 
the  case  differently  from  the  trial  Judge,  and  have  drawn 
-a  different  inference  from  the  uncontradicted  testimony. 

I  am  unable  to  draw  the  same  inference.  I  find  no 
proof  of  the  main  position,  that  the  notes  were  held  as 
collateral  to  the  joint  mortgage. 

If  deciding  the  case  as  a  juror,  on  the  evidence  of 
Macpherson  and  of  the  accounts,  I  find  that  these  notes 
were  treated  by  the  two  creditors  as  assets  received  from 
Nichol,  and  forming,  most  probably,  their  inducement  to 
throw  off  the  $1,000  on  Baechler  joining. 
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That  it  never  became  a  partnership  debt,  or  really,  when 
paid,  a  partnership  asset. 

That  the  fact  of  the  creditors  giving  credit  for  this  note 
in  their  settlement  with  Baechler,  on  the  evidence  before 
us,  ought  not  to  be  accepted  as  by  itself  creating  a  privity 
with  and  liability  to  the  plaintiff  which  never  previously 
existed. 

My  brother  Osier  has  pointed  out  another  aspect  of  the 
case,  as  to  the  effect  of  the  arrangements  between  the  par- 
ties having  the  legal  effect  of  discharging  the  plaintiff  as 
indorser,  which  is  well  worthy  of  serious  consideration, 
although  I  do  not  rest  my  judgment  upon  it. 

Patterson,  J.  A. — Nichol  being  pressed  by  Redford  and 
Barton,  to  whom  he  owed  upwards  of  $7,000,  procured  the 
plaintiff  and  two  other  friends  each  to  indorse  for  his  ac- 
commodation a  promissory  note,  made  by  Nichol,  for  $500, 
payable  in  four  years  after  date. 

The  plaintiff'  was  not  aware,  as  he  says,  of  the  use  to  be 
made  by  Nichol  of  the  note,  but  gave  the  note  to  Nichol 
to  use  as  he  thought  fit. 

It  does  not  appear  that  the  plaintiff  ever  knew,  and  he 
was  not  asked  if  he  knew  what  Nichol  did  with  the  note. 
What  he  did  was  to  hand  it,  with  the  other  two  notes,  to 
the  solicitor  for  Redfoixl  and  Barton,  and  the  solicitor  held 
the  note  till  it  matured,  when  the  plaintiff  paid  the  amount 
and  the  solicitor  received  it  for  Redford  and  Barton. 

The  right  of  the  plaintiff  to  recover  the  amount  he  paid 
from  Nichol  is  not  disputed.  But  he  seeks  to  recover  it 
from  the  defendant  Baechler,  who  is  no  party  to  the  note 
as  money  paid  to  the  use  of  Baechler. 

The  right  is  asserted  as  the  result  of  transactions  to 
which  the  plaintiff  was  not  privy,  and  of  which  he  is  not 
shewn  to  have  had  any  knowledge. 

Redford  and  Barton  held  as  security  from  Nichol  some 
land,  under  a  conveyance  absolute  in  form  but  in  reality 
given  as  a  mortgage. 

Baechler,  after  the  note  which  the  plaintiff  indorsed  had 
been  held  for  some  time  for  Redford  and  Barton,  formed 
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a  partnership  with  Nichol,  and  to  facilitate  that  arrange- 
ment Redford  and  Barton  conveyed  the  land  to  Nichol 
and  Baechler  for  the  nominal  consideration  of  $6,323.08, 
being  the  amount  of  Nichol  s  debt  at  the  date,  less  $1,000 
which  they  were  content  to  forego,  and  they  took  a  joint 
mortgage  from  Nichol  and  Baechler  of  the  $6,323.08  in 
two  years. 

The  notes  were  not  taken  into  account  in  making  up  the 
amount  due  by  Nichol. 

After  a  couple  of  years,  Nichol  and  Baechler  dissolved 
partnership  and  Baechler  undertook  to  pay  all  the  partner- 
ship debts.    This  was  before  the  maturity  of  the  note. 

At  a  later  date,  and  after  the  notes  had  been  paid  by 
the  indorsers  to  the  solicitor  for  Redford  and  Barton,  there 
was  a  transaction  between  Baechler  and  Redford  and 
Barton  or  their  representatives,  concerning  the  land,  and 
deeds  were  executed  by  Baechler  in  which  the  balance  of 
the  mortgage  debt  was  stated  at  the  sum  shewn  after 
crediting  the  amounts  of  the  notes. 

The  plaintiff's  claim  against  Baechler  is  asserted  on  the 
ground  that  he  paid  his  money  as  surety  for  the  debt  for 
which  Baechler  was  liable,  and  that  Baechler  received  the 
benefit  of  the  payment  by  the  credit  given  for  it  on  the 
mortgage  debt. 

If  all  parties  were  solvent  it  would  make  little  or  no 
difference  to  the  plaintiff  whether  he  paid  as  surety  for 
Nichol  alone,  or  for  Nichol  and  Baechler  jointly  ;  and  the 
fact  being  that,  as  between  those  persons,  Baechler  had 
become  liable  to  pay  the  whole  mortgage  debt,  giving 
Nichol  a  remedy  against  him  for  anything  he  might  have 
to  pay,  it  might  at  first  sight  seem  that  the  plaintiff,  if  he 
paid  on  Nichol's  account,  would  have  a  remedy  equivalent 
to  that  which  he  now  seeks,  by  subrogation  to  Nichols 
rights  against  Baechler.  But  in  that  case  the  state  of 
accounts  between  the  former  partners  becomes  important, 
and  it  is  said  to  be  so  much  in  favor  of  Baechler  as  to 
make  it  of  consequence  to  him  to  resist  the  charge  of  direct 
liability  to  the  plaintiff. 
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The  note  was  not  completely  indorsed  by  the  plaintiff 
till  it  was  delivered  to  an  indorsee.  When  he  wrote  his 
name  on  it  and  handed  it  to  Nichol  he  made  Nichol  his 
agent  to  complete  the  indorsement  by  delivering  the  note 
to  whomsoever  he  pleased,  and  Nichol  delivered  it  to 
Redford  and  Barton.  That  delivery  was,  in  legal  effect, 
the  act  of  the  plaintiff,  who  thus  indorsed  the  note  to 
Redford  and  Barton  as  security  for  Nichols  debt  £o  them. 
Nothing  whatever  was  done  with  the  note  from  that  time 
until  it  matured,  either  by  the  plaintiff  or  by  any  one 
acting  or  professing  to  act  for  him. 

It  is  scarcely  contended  that  Nichols  debt  was  ever 
paid  to  Bedford  and  Barton. 

It  is  not  impossible,  and  it  would  probably  be  no  violent 
treatment  of  the  facts,  to  hold  that  those  creditors  had 
taken  Nichols  land  in  satisfaction  of  the  debt,  and  had 
then  resold  the  land  to  Nichol  and  Baechler.  They  put 
their  dealing  very  much  in  that  form.  But  the  real  trans- 
action was  the  change  in  the  form  of  the  debt  itself  by 
voluntarily  reducing  the  amount  and  taking  further 
security  by  the  joint  covenant  of  the  partners,  the  land 
remaining  charged  with  the  debt,  or  being  charged  with 
the  whole  if  not  previously  charged  with  the  whole 
amount.  Nichol  was  still  debtor  for  the  whole  amount 
covenanted  to  be  paid,  although  Baechler  also  became  a 
debtor  for  it.  As  I  have  mentioned,  the  note  was  not 
taken  into  account  in  connection  with  the  mortgage,  and 
Baechler  knew  nothing  of  the  note  till  called  on  by  the 
plaintiff  to  reimburse  what  he  paid  to  retire  it  at  maturity. 
Nor  is  the  plaintiff  shewn  to  have  had  any  knowledge  of 
the  arrangements  with  Baechler,  or  even  to  have  known 
what  Nichol  had  done  with  his  note.  We  may  have  our 
own  ideas  of  the  improbability  of  complete  ignorance  of 
these  things  on  the  part  of  the  plaintiff,  but  the  evidence 
leaves  the  matter  as  I  have  put  it. 

There  are  very  strong  reasons  for  thinking  that  the 
plaintiff  ceased  to  be  liable  to  Bedford  and  Barton  as 
soon  as  they  made  the  new  arrangement  with  Nichol.  He, 
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however,  did  not  assert  his  discharge,  but  paid  the  noter 
and  I,  therefore,  base  my  opinion  upon  this  appeal,  on  the 
other  facts  of  the  case. 

Under  the  circumstances  to  which  I  have  adverted,  it 
seems  to  me  that  the  plaintiff  paid  his  money  to  th«  use  of 
Nichol  and  not  to  the  use  of  Baechler. 

It  is  true  that  Baechler  received  the  benefit  of  the  pay- 
ment as  payment  of  so  much  of  the  mortgage  debt,  but  he 
did  so  in  the  sense  of  its  being  a  payment  by  Nichol  who 
was  jointly  liable  with  him  to  the  creditors,  and  whom 
he  was  bound  under  his  deed  of  dissolution  to  indemnify ; 
and  the  plaintiff's  recourse  to  Baechler  would  seem  to  be 
by  way  of  subrogation  to  the  rights  of  Nichol. 

That  differs  materially  in  its  practical  effect  from  a  claim 
for  money  paid  to  the  use  of  Baechler,  which  would  be 
unaffected  by  the  state  of  accounts  between  Baechler  and 
Nichol. 

The  action  was  framed  as  an  action  against  Baechler  on 
the  note,  but  it  is  not  now  contended  that  it  can  be  main- 
tained in  that  form.  In  the  Divisional  Court  it  was 
thought  thafit  could  be  maintained  for  money  paid ;  but 
that  contention  failing,  as  I  think  it  must  do,  the  result  is 
to  restore  the  judgment  entered  by  Cameron,  G.  J.,  at  the 
trial,  dismissing  the  action. 

In  my  opinion,  therefore,  the  appeal  should  be  allowed. 

Osler,  J.  A. — The  defendant  Nichol  being  indebted  to 
Redford  and  Barton,  who  had  placed  their  claims  in  the 
hands  of  one  Macpherson,  a  solicitor,  for  collection,  and 
being  required  by  him  to  pay  or  give  security  for  part  of 
the  debts,  procured  the  plaintiff  to  indorse  for  his  accom- 
modation a  promissory  note  for$500,  dated  14th  April,  1875, 
payable  four  years  after  date,  with  interest  at  eight  per 
cent.  About  the  1st  May,  1875,  he  delivered  it  to  Macpher- 
son as  collateral  security  for  the  debts  Nichol  owed  them, 
and  they  then  became  the  holders  thereof.  At  this  time  Red- 
ford  held,  also  as  collateral  security,  Nichol's  mortgage  to 
him,  dated  19th  January,  1872,  on  certain  land  in  Stratford, 
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the  subject  of  the  subsequent  dealings  hereafter  referred 
to,  for  $1,000,  and  Redford  and  Barton  held  for  the  same 
purpose  a  conveyance  of  the  equity  of  redemption,  dated 
12th  April,  1873,  absolute  in  form,  but  in  reality  merely  a 
second  mortgage. 

Matters  remained  in  this  state  until  April,  187G,  when 
Nichol  and  the  defendant  Baechler  contemplated  entering 
into  partnership  and  acquiring  the  land  as  partnership 
property.  A  statement  was  prepared  shewing  Nichols 
indebtedness,  by  which  it  appeared  that  he  owed 

Barton  .  .  $3803  48 

Bedford    3377  00 

Besides  insurance  and  advertising.    142  60 

Total   $7323  08 

They  threw  off  $1,000  from  this  sum  in  order  to  induce 
Baechler  to  purchase  the  property  with  Nichol,  and  to 
assume  liability  with  him  for  the  balance  of  the  debt,  and 
then  by  deed  of  the  4th  April,  1876,  for  the  expressed 
consideration  of  $6,323,  conveyed  the  land  to  Nichol  and 
Baechler,  who,  on  the  same  day  re-conveyed  it  by  way  of 
mortgage  to  the  grantors  for  the  same  amount,  which  they 
thereby  covenanted  to  pay  in  two  }7ears  from  date,  with 
interest  at  eight  per  cent,  yearly.  At  the  same  time  the 
mortgage  of  the  19th  January,  1872,  was  discharged,  and 
Bedford  and  Barton  executed  a  memorandum  declaring 
their  respective  interests  in  the  mortgage  debt  to  be — 

Bedford  ....$2,948  30 

Barton    3,374  70 


$6,323  00 

There  is  no  evidence  that  the  note  in  question,  or  either 
of  two  other  notes  which  Nichol  had  also  given  to  Mac- 
pherson,  were  spoken  of  or  noticed  in  connection  with  this 
transaction.    Macpherson  said : 

"  1  cannot  recollect  anything  being  said  about  it  at  all. 
I  do  not  think  Baechler  knew  anything  about  the  note  ; 
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*is  far  as  I  know  he  had  no  knowledge  of  it.  I  know  my 
idea  was  in  taking  Baechler's  covenant  we  would  have 
the  additional  security  of  (it)." 

Nichol  and  Baechler  entered  into  partnership  on  the  1st 
May,  1876,  and  so  continued  until  the  9th  January,  1877. 

On  the  24th  February,  1877,  they  executed  a  deed  of 
dissolution,  by  which  Baechler  agreed  to  allow  Nichol 
"$600  in  full  of  all  his  interest  in  the  profits  of  the  business 
and  assets  of  the  firm,  but  Nichol  was  to  be  charged  with 
till  moneys  in  excess  of  that  sum  which  he  had  drawn  for 
his  private  purposes,  and  of  debts  for  which  he  might  have 
rendered  the  firm  liable,  and  he  agreed  to  account  for,  and 
to  pay  over  such  excess  to  Baechler,  and  to  indemnify  him 
against  such  debts. 

Baechler  agreed  to  assume  and  pay  the  debts  for  which 
the  firm  was  legally  responsible. 

On  the  same  day  Nichol  conveyed  to  Baechler  his  inter- 
est in  the  equity  of  redemption  in  the  lands  mortgaged  to 
Bedford  and  Barton,  and  the  other  freehold  property  of  the 
-firm. 

On  the  15th  July,  1878,  Baechler  by  deed,  reciting  the 
mortgage  of  the  4th  April,  and  that  a  large  sum  was  due 
thereon  for  principal  and  interest,  and  that  he  had  agreed  to 
release  the  equity  of  redemption  to  the  mortgagees,  in  con- 
sideration of  the  premises  and  of  $100,  granted  and  released 
to  Barton  and  one  Hossie,  who  was  Redford's  assignee  in 
insolvency,  the  lands  covered  by  the  mortgage. 

We  have  no  evidence  of  anything  that  occurred  on  this 
occasion  to  shew  that  the  parties  intended  to  keep  the 
mortgage  debt  alive,  or  to  rebut  the  ordinary  presumption 
that  as  against  the  mortgagors  it  was  satisfied  by  their 
taking  a  release  of  the  equity  of  redemption,  though  the 
subsequent  conduct  of  the  parties  may  lead  to  the  inference 
that  this  whs  not  intended. 

On  the  17th  April,  1879,  the  plaintiff's  note  became  due? 
and  on  the  10th  May  he  paid  $600  to  Barton  and  Hossie 
in  discharge  of  it. 

Nearly  two  years  afterwards,  viz.,  on  the  15th  January, 
1881,  by  deed  reciting  inter  alia  the  mortgage  of  the  4th 
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April,  1879,  that  Barton  and  Hossie  had  agreed^with  one 
B.  F.  Youngs  to  sell  the  land  comprised  therein,  and  that 
Baechler  had  become  a  party  to  express  his  assent  to  the 
^ale,  and  had  agreed  to  pay  Barton  and  Hossie  any  balance 
that  might  be  due,  after  crediting  the  purchase  money. 
Barton  and  Hossie  granted  the  land  to  Youngs. 

On  the  same  day  Baechler  executed  separate'agreements 
of  the  same  tenor  and  effect  with  Barton  and  Hossie, 
reciting  the  mortgage  of  the  4th  April,  the  assignment  of 
Nichol's  interest  in  the  land  to  Baechler,  and  that  he  had 
agreed  to  assume  payment  of  the  mortgage  money  and 
interest ;  reciting  also  the  sale  to  Youngs,  and  that  after 
giving  credit  for  the  purchase  money  there  remained  due  on 
the  mortgage  $5,118,  of  which  as  between  them  Barton 
was  entitled  to  $2,139.75,  and  Hossie  to  $2,978.25.  Baech- 
ler then  agreed  to  pay  Hossie  the  latter  ^and|cBarton  the 
former  sum  in  one  }rear,  with  interest  from  date.  State- 
ments were  at  the  same  time  prepared  by  Macpherson  of 
the  mortgage  account  as  between  mortgagor  and  mort- 
gagee,  and  as  between  the  mortgagees  themselves.  In 
the  former  credit  is  given  for  the  amount  paid  by  the 
plaintiff  on  his  note,  and  the  others  shew  the  proportions 
in  which  it  was  divided  between  the  mortgagees. 

The  plaintiff  now  seeks  to  recover  the  money  thus  paid 
by  him ;  either  on  the  ground  that  it  was  paid  on  a  note 
held  by  Barton  and  Bedford  as  security  for  certain  debts 
of  Nichol  which  afterwards  became  the  joint  debt  of 
Nichol  and  Baechler,  but  which  at  a  still  later  period 
Baechler.  as  between  Nichol  and  himself,  became  bound  to 
pay,  and  therefore  that  the  plaintiff  is  entitled  to  be  sub- 
rogated to  Nichol's  position  ;  or  on  the  ground  that  the 
note,  indorsed  as  it  was  for  Nichol's  accommodation,  was 
delivered  by  him  to  Barton  and  Redford  directly  as  security 
on  account  of  the  joint  debt  which  Nichol  and  Baechler 
owed  them  on  the  mortgage,  and  that  he  has  paid  them  as 
holders  the  amount  thereof. 

The  judgment  appealed  from  proceeds  upon  the  latter 
ground  which  presents  the  simple  case  of  an  accommoda- 
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tion  note  given  by  one  partner  being  delivered  by  him, 
and  afterwards  paid  to  a  creditor  of  the  firm  in  the  ordi- 
nary course  of  business. 

Assuming  that  the  creditor  took  the  note  bona  fide  with- 
out notice  of  any  defect  in  the  power  of  the  one  partner 
to  use  it  as  security  for  the  debt  of  the  firm,  it  could  hardly 
be  contended  that  the  accommodation  maker  or  indorser 
could  not  recover  the  amount  from  the  firm  as  money  paid 
at  their  request. 

There  is,  however,  great  difficulty  in  inferring  from  the 
evidence  that  the  note  in  question  ever  was  delivered 
or  agreed  to  be  left  as  security  for  the  new  mortgage  debt. 
It  is  distinctly  opposed  to  the  evidence  of  Macpherson,  the 
only  witness  who  speaks  of  the  transaction,  and  it  is  clear 
that  Baechler  knew  nothing  of  the  existence  of  the  note. 
I  think  the  only  admissible  inference  is,  that,  except  so  far 
as  the  transaction  of  the  4th  April  may  have  altered  their 
position,  Barton  and  Bedford  remained  the  holders  of  the 
note  on  the  terms  on  which  they  received  it  from  Nicholr 
viz.,  as  security  for  Nichol's  debts  to  them.  But  in  the 
absence  of  a  distinct  agreement  on  the  subject,  it  would  by 
no  means  follow  as  a  matter  of  course  that  wrhen  the 
character  of  these  debts  was  changed,  the  securities  which 
the  creditors  held  for  them  would  remain  unaffected,  and 
continue  to  be  collateral  to  the  debts  in  their  altered  form. 
The  strong  inclination  of  my  opinion  is,  that  the  effect  of 
the  transaction  of  the  4th  April  was  to  discharge  the  plain- 
tiff as  surety  for  Nichol  upon  this  note.  It  operated  as  a 
complete  novation  of  Nichol's  debts  to  Barton  and  Bedford^ 
as  collateral  to  which  the  note  had  been  given,  by  the 
creation  of  a  new  debt,  viz.,  one  joint  debt  of  Nichol  and 
Baechler,  evidenced  by  the  mortgage,  to  persons  wrho  had 
theretofore  been  separate  creditors  of  Nichol  alone.  All 
the  circumstances  point  to  the  conclusion  that  this  new 
debt  was  accepted  in  substitution  for  and  in  satisfaction 
of  the  former  debts,  on  the  extinguishment  of  which 
the  plaintiff's  liability  on  the  note  which  had  served 
its  purpose,  would   be   at  an  end,  in  the   absence  of 
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any  express  agreement  that  it  should  continue  as  security 
for  the  new  debt,  or  of  a  re-delivery  of  it  by  Nichol,  equiva- 
lent to  his  again  putting  it  into  circulation,  for  that  purpose. 
In  this  view  the  payment  by  the  plaintiff  was  a  purely 
voluntary  one  as  regards  the  defendant  Baechler,  made 
without  his  privity,  orjany  express  or  implied  direction  by 
him,  and  therefore  would  form  no  ground  to  maintain  this 
action. 

If  on  the  other  hand  Nichol's  debts  to  Barton, and  Red- 
ford  were  not  extinguished  by  the  mortgage,  and  they  still 
held  the  note  on  the  terms  on  which  they  originally  received 
it,  the  plaintiff  could  have  no  higher  right  against  Baechler 
(between  whom  and  himself  there  was  no  privity  of  con- 
tract) than  to  be  subrogated  to  the  rights  of  his  principal 
Nichol,  under  the  deed  of  dissolution  of  partnership.  True, 
that  by  this  deed  Baechler  covenanted  to  pay  the  debts  of 
the  firm  (in  which  the  mortgage  debt  must  have  been 
included)  but  paramount  to  that  is  his  right  to  have  the 
account  of  the  partnership  taken,  and  to  shew,  as  he  alleges 
that  he  can  shew,  that  his  claim  against  Nichol  under  the 
latter's  covenant  in  the  same  deed  exceeds  the  debt  which 
he  covenanted  to  pay.  I  think  it  not  improbable  that  the 
facts,  which  are  very  meagrely  and  confusedly  brought 
out,  ara  susceptible  of  the  explanation  that  the  notes  given 
by  Nichol  to  Macpherson  were  retained  as  the  equivalent 
of  or  as  security  for  the  $1,000  which  Barton  and  Redford 
threw  off  their  debt  to  induce  Baechler  to  join  with  Nichol 
in  the  puichase  and  mortgage  of  the  4tk  April.  But  in 
that  case,  it  is  needless  to  say,  that  the  plaintiff  would 
have  no  recourse  against  the  former. 

I  think  the  action  cannot  be  maintained  on  either  of 
the  grounds  on  which  it  has  been  rested,  and  therefore 
that  the  judgment  at  the  trial  should  be  restored. 

jGa.lt,  J.,  concurred. 


Appeal  allowed,  with  costs. 
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Mitchell  v.  City  of  London  Assurance  Company. 

Fire  Insurance — Policy  of  Insurance  not  under  seal— Loss  payable  to 
another — Right  to  sue — Condition. 

M. ,  the  plaintiff,  held  a  mortgage  on  a  steam  tug  owned  by  one  G.,  who 
arrangement  with  plaintiff,  effected  an  insurance  thereon  for  one 
year,  the  policy  issued  for  which  was  not  under  seal  and  declared 
that  "loss,  if  any,  payable  to  M.  as  his  interest  may  appear,"  and 
further  that  the  company  were  liable  to  pay  to  the  insured  and  also  to  his 
assigns,  if  the  policy  should  be  assigned  with  the  consent  of  the  com- 
pany, but  not  otherwise,  all  loss  or  damage,  &e.  The  local  agent  of  the 
company  knew  plaintiff  was  mortgagee, 'handed  him  the  policy,  and 
notified  him  of  the  time  of  its  expiry  near  the  close  of  the  year,  where- 
upon plaintiff  paid  the  renewal  premium  for  a  year  and  took  a  receipt- 
therefor  in  the  name  of  G.  signed  by  the  general  agent. 

During  the  currency  of  that  year  the  tug  was  burned  and  the  company 
refusing  to  pay  plaintiff  the  insurance,  he  sued  therefor  in  his. 
own  name.  The  Queen's  Bench  Division  held  the  action  was  properly 
xjonstituted,  and  gave  judgment  in  favor  of  plaintiff.  On  appeal  that 
judgment  was  affirmed  with  costs,  on  the  ground  that  the  relation  of 
trustee  and  cestui  que  trust  had  been  created  between  G.  and  the 
plaintiff  in  respect  of  the  policy  moneys,  [Bitrton,  J.  A.,  dissenting]. 

One  of  the  conditions  of  the  policy  was,  that  the  company  should  not  be 
liable  for  any  loss  occurring  while  petroleum,  rock,  earth,  or  coal  oil, 
burning  fluid,  naphtha  or  any  liquid  product  thereof  or  any  of  their  con- 
stituent parts  were  stored  or  kept  on  the  property  insured. 

Held,  [affirming  the  judgment  of  the  Court  below],  that  the  fact  of  there 
being  a  small  quantity — about  a  gallon  in  two  small  cans — of  lubricating 
oil,  used  for  the  purpose  of  lubricating  the  engine,  was  not  such  a  storing 
of  oil,  &c,  as  was  contemplated  by  the  condition. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Q.  B.  D.  (reported  12  0.  R.  706),  and  came  on 
for  hearing  before  this  Court  on  the  9th  and  12th  of  March, 
1888.* 

Robinson,  Q.  C,  and  G.  Millar,  for  the  appellants. 

W.  R.  Meredith,  Q.  C,  and  J.  8.  Fraser,  for  respondents. 
The  facts  giving  rise  to  the  action,  the  points  raised  and 
authorities  cited  are  fully  stated  in  the  report  in  the  Court- 
below,  and  in  the  present  judgments. 

April  9,  1888.  Hagarty,  C.  J.  O. — We  are  of  opinion 
that  we  must  take  the  record  as  we  find  it,  Avith  Mitchell 
as  the  only  plaintiff.  Every  opportunity  has  been  offered 
down  to  the  argument  before  us  to  make  the  amendment, 
but  it  has  never  been  made. 

*  Present — Hagarty,  C,  J.  0.,  Burton,  Patterson,  and  Osler,  J  J.  A- 
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We  have  therefore  to  dispose  of  the  main  point.  Cai 
the  present  plaintiff  maintain  the  action  ? 

The  policy  is  not  under  seal ;  it  is  merely  executed  by 
the  company's  agent  under  power  of  attorney.  The  appli- 
cation is  made  by  Gurd  for  insurance  for  $2,800.  Loss, 
if  any,  payable  to  George  Mitchell,  as  his  interest  may 
appear. 

The  policy  recites  the  application,  that  Gurd  has  paid  the 
premium  for  insuring  against  loss  or  damage  by  tire,  loss 
(if  any)  payable  to  George  Mitchell,  as  his  interest  may 
appear  ;  and  it  declares  the  company  liable  to  pay  to  the 
said  insured,  and  also  to  his  assigns  if  the  policy  shall  be 
assigned  with  the  consent  of  the  company,  but  not  other- 
wise, all  such  loss  or  damage.  &c.  It  was  for  one  year,, 
from  20th  June,  1883,  to  20th  June,  1884. 

This  policy,  after  execution  in  Toronto,  was  sent  to 
Gillard,  the  local  agent,  and  by  him  handed  to  plaintiff 
by  Gurd's  direction.  He  knew  plaintiff'  was  mortgagee. 
He  notified  plaintiff  when  the  year  was  nearly  up,  and 
plaintiff  came  and  renewed  it,  paying  the  premium,  and 
taking  receipt.  The  receipt  is  dated  June  24,  1884,  in  the 
name  of  Gurd,  signed  by  the  general  agent. 

Sometime  in  September,  and  long  before  the  loss,  the 
plaintiff  came  to  Gillard's  office,  and  shewed  him  the  policy 
and  a  mistake  in  the  name  of  the  tug,  and  he  asked  Gil- 
lard if  he  could  get  a  policy  direct  to  himself.  Gillard 
wrote  to  the  head  office,  September  6th,  saying  that  Mit- 
chell, in  whose  favour  the  boat  was  insured,  wished  the 
mistake  corrected,  and  that  he  would  like  the  policy  issued 
to  him  direct  as  mortgagee.  Gillard  adds  that  the  boat 
had  changed  ownership  since  the  policy  was  issued,  and  is 
now  held  in  the  name  of  Charles  J.Johnston,  but  Dr. 
Mitchell  is  still  mortgagee,  and  that  the  agent  and  the 
doctor  would  be  obliged  by  the  company  issuing  the  policy 
as  requested,  that  is,  to  him  as  mortgagee. 

The  answer,  September  9th,  from  the  head  office,  expres- 
ses regret  that  they  cannot  issue  a  policy  to  Mitchell  as 
mortgagee,  as  they  don't  issue  them  in  that  way,  and  pro- 
ceeds : 
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"  I  have  filled  in  the  assignment  blank  on  the  back  of 
the  policy  and  return  to  you  for  Mr.  Gurd's  signature, 
which  please  secure  and  return  to  this  office  for  our  consent." 

Gillard  handed  the  policy  to  plaintiff  to  get  Gurd's 
signature,  which  he  did,  and  brought  it  back  executed  to 
Gillard. 

On  the  2nd  October,  Gillard  sent  it  to  the  head  office  to 
to  have  consent  attached. 

4th  October.  Letter  from  head  office  acknowledging 
receipt  of  policy  for  consent  to  assignment — "  kindly  for- 
ward endorsement  fee." 

On  7th  October,  the  general  agent  writes  : 

"I  am  in  receipt  of  your  favor  of  the  6th  inst.,with  55  cents 
enclosed  as  fee  for  consent  to  assignment  of  Gurd  to  John- 
son, but  to  which  we  are  not  prepared  to  give  our  consent. 
It  appears  that  by  a  former  letter  the  mortgagee  stated  that 
the  insurance  was  for  his  benefit  only,  and  asked  for  a 
policy  in  his  own  name  as  mortgagee.  This,  in  my  absence, 
was  refused,  and  the  matter  only  now  comes  before  me  on 
my  return,  and  in  connection  with  your  letter  regarding 
this  endorsement.  The  policy  should  be  in  the  name  of 
the  mortgagee  only,  and  although  the  amount  of  insurance 
is  much  larger  than  his  interest,  still,  we  have  no  objection, 
and  I  have  given  instructions  to  issue  a  new  policy  for  one 
year  from  the  original  date  of  issue.  I  therefore  return 
the  55  cents  for  endorsement  fee,  as  it  is  not  chargeable." 

On  8th  October,  he  writes  again  that  after  he  had 
written  the  last  letter  he  had  received  Gillard's  telegram 
that  the  tug  was  burned,  adding  that  he  had  written  fully 
as  to  insurance  in  name  of  George  Mitchell  as  mortgagee, 
and  "  regret  to  learn  we  shall  suffer  a  loss  in  the  tug." 

Then  follows  the  correspondence  set  out  very  fully  in 
the  report  of  the  case  belowT,  and  which  need  not  here  be 
repeated.  ; 

In  his  letter  of  the  11th  October,  he  notices  that  the  in- 
surance, as  Gillard  stated,  had  been  kept  in  force  for  the 
mortgagee's  benefit. 

On  17th  October,  he  acknowledges  plaintiff's  notice  of 
loss,  and  adds  :  "  My  own  impression  is  that  you  are  the 
only  person  interested  or  any  way  concerned." 
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On  22nd  October,  he  sends  np  to  Gillard :  "Policy 
direct  to  plaintiff  as  requested  in  September ;  not  to  be 
delivered  to  plaintiff  till  be  gives  up  the  renewal  receipt." 

The  plaintiff  stated  that  he  was  advised  not  to  accept 
this  policy  as  being  issued  after  the  loss,  and  not  binding. 

The  general  agent  writes  again  on  30th  October,  regret- 
ting that  plaintiff  had  taken  the  position  he  did,  as  he  could 
not  recover  on  the  original  policy,  and  that  the  company 
had  not  assented  to  the  transfer  of  Gurd  to  Johnston. 
There  isalso  a  correspondence  with  plaintiff's  solicitors.  On 
November  14th,  they  ask  for  copy  of  policy.  But  it  does 
not  seem  that  defendants  ever  gave  it,  and  in  February  the 
local  agent  is  instructed  to  return  policy  in  his  possession. 

The  action  was  commenced  on  the  19th  February,  1885. 
It  was  eight  days  after  this  the  agent  wrote  the  long  letter 
to  plaintiff  pointing  out  deficiencies  in  the  proofs,  and  ob- 
jecting to  any  claim  made  by  any  person  other  than  the 
assured. 

The  learned  Chief  Justice  of  the  Queen's  Bench  Division 
has  elaborately  stated  all  the  facts  and  correspondence  as  to 
the  proof  of  loss.  The  defendants,  after  going  the  length  of 
sending  up  a  policy  direct  to  the  plaintiff  as  mortgagee, 
and  with  the  fullest  notice  of  his  interest  under  the  original 
policy,  and  stating  in  their  letter  of  1.7th  October,  after  the 
loss,  that  they  considered  him  "  the  only  one  interested,  or 
in  any  way  concerned,"  took  the  position  that  he  was  not 
a  party  insured  (31st  October),  and  that  he  could  make  no 
claim,  and  the  company  could  have  no  dealings  with  him. 

The  plaintiff  sent  in  his  proof  and  claim  dated  2.9th 
October  On  the  preceding  22nd  October,  the  solicitors 
wrote  to  defendants  that  Johnston  was  the  owner. 

On  the  12th  November,  a  formal  claim  is  made  by  John- 
ston verified  by  affidavit,  and  is  sent  to  defendants  on  17th 
November. 

On  the  24th  November,  defendants  again  urge  that  they 
object  to  proof  or  claim  being  made  by  any  other  persons 
than  the  assured,  and  demand  any  more  particulars. 
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On  the  26th  January,  the  solicitors  send  magistrate's 
certificate. 

They  had  previously,  14?fch  November,  asked  for  the 
copy  of  the  policy,  stating  the  defendants'  inspector  had 
promised  to  give  it.  The  defendants  never  would  furnish 
it. 

1  have  come  to  the  conclusion  that  the  learned  Chief 
Justice,  agreeing  with  the  trial  Judge  (without  a  jury),  that 
it  is  inequitable  under  the  facts  in  evidence  to  allow  the 
objections  to  prevail  to  the  proof  papers  and  claim,  and 
that  the  proofs  furnished  ought  to  be  sufficient. 

Up  to  the  time  of  bringing  the  action,  the  defendants 
persistently  refused  to  give  up  the  policy,  or  a  copy  of  itr 
and  I  do  not  think  that  in  such  a  case  we  should  yield  to 
the  argument  that  plaintiff  could  have  seen  what  the  sta- 
tutory condition  required. 

When  an  insurance  company  wrongfully  decline  produ- 
cing the  contract  on  which  they  are  sued,  I  have  a  strong 
opinion  that  they  must  not  be  allowed  to  succeed  in  defeat- 
ing a  just  claim  on  such  objection.  Substantial  proof  of 
loss,  damage,  interest,  &c,  was  given,  and  when  a  number 
of  objections  and  demands — some  of  them  futile  and  use- 
less— are  made,  grounded  on  the  contents  of  a  document 
which  they  refused  to  produce,  I  think  we  should  refuse 
to  aid. 

As  to  the  objection  under  the  condition  that  proof  must 
be  made  by  the  assured,  although  the  loss  be  payable  to  a 
third  party,  it  may  be  observed  that  there  may  of  course 
be  cases  where  the  loss  may  be  payable  to  a  third  party — 
a  stranger  to  the  contract,  or  the  subject  matter  of  insur- 
ance. 

I  agree  with  the  Court  below  that  "  there  is  evidence 
that  the  company  did  assent  to  the  transfer  to  Johnston^ 
and  that  the  assent  was  not  signed  on  the  policy  because 
defendants  had  known  of  the  fire  before  the  signature  was 
attached." 

When  plaintiff  applied  to  the  agent  in  September,  asking 
for  a  policy  direct  to  himself,  they  had  notice  of  the  transfer 
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to  Johnston,  and  filled  up  the  form  of  assent  and  sent  it 
for  execution.  Then  they  decline  to  execute  the  assent  so 
drawn  up.  but  offer  to  give  plaintiff  a  direct  policy,  and 
actually  sent  it  up  after  the  fire  to  the  agent  for  him. 

It  is  shewn  that  if  early  in  September  the  defendants 
had  at  once  refused  assent  to  the  assignment  to  Johnston, 
plaintiff'  would  in  good  time  have  protected  himself  by 
assurance  elsewhere.  » 

Gillard's  letter  of  6th  September,  gave  them  fullest 
notice  of  plain  fill's  position. 

It  is  impossible  to  avoid  an  expression  of  regret  that  a 
claim  so  just  and  well  founded  as  that  of  the  plaintiff,  should 
have  been  defended  on  the  ground  and  in  the  manner  dis- 
closed in  the  evidence. 

If  the  property  in  this  tug  was  never,  in  fact,  legally 
vested  in  Johnston,  the  objections  as  to  consent  will  fail. 
If  it  so  vested,  then  we  hold  the  assent  to  the  transfer  of 
policy  is  sufficiently  shewn,  and  Johnston  has  made  a  formal 
claim. 

The  effect,  or  rather  the  failure  of  effect  of  a  wholly 
collusive  and  unreal  proceeding,  however  clothed  in  the 
garb  of  a  judgment  of  a  Court  of  record,  is  fully  considered 
in  such  cases  as  Girdlestone  v.  Brighton  Aquarium  Co.,  4 
Ex.  D.  107  ;  Lord  Baudon  v.  Becker,  3  CI.  &  F.  510 ;  and 
in  our  case  of  Mag  urn  v.  Magurn,  11  A.  E.  181. 

The  proceedings  in  the  Maritime  Court  at  Sarnia  might 
be  best  described  in  the  phrase  there  cited  from  the  Duchess 
of  K%rigstons  Case  ; 

iC  Fabula,  non  judicium,  hoc  est ;  in  scena,  non  in  foro,  res- 
agitur." 

I  think  that  defendants  have  the  right  to  object  to  any 
breach  of  conditions,  such  as  to  coal  oil,  gunpowder,  &c. 

The  evidence  shews  that  there  was  a  small  quantity : 
"  Two  small  cans  of  black  lubricating  oil,  maybe  about  a 
gallon,"  on  board  the  tug. 

My  brother  Armour  points  out  how  the  defence  is  pleaded, 
certainly  not  in  the  words  of  the  condition.  But  even  if 
the  objection  be  correctly  taken  it  amounts  to  this  ;  that 
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about  a  gallon  of  this  oil  was  on  board  tfie  boat  for  the 
necessary  purpose  of  lubricating  the  engine.  The  defen- 
dants insured  this  vessel  as  a  steam  vessel,  and  we  must 
assume  a  universal  knowledge  that  lubricating  oil  must  be 
used.  If  the  defendants  be  right,  then  the  presence  of  a 
small  vial  of  this  oil  vitiates  the  insurance. 

The  Legislature  made  this  provision  excluding  the  storing 
or  keeping  of  petroleum,  rock,  earth,  or  coal  oil ;  camphine, 
burning  fluid,  benzine,  naphtha,  or  any  liquid  products 
thereof,  or  of  any  of  their  constituent  parts,  or  more  than 
a  given  quantity  of  gunpowder  should  be  stored  or  kept 
on  the  premises.  They  named  a  number  of  products  con- 
sidered dangerous,  but  allowed  refined  coal  oil  for  lighting 
purposes  only  up  to  five  gallons.  This  we  may  assume  to 
be  a  concession  in  favor  of  the  well  known,  almost  uni- 
versal, use  of  this  oil  for  giving  light.  It  is  at  least  as 
dangerous  as  the  other  articles. 

I  cannot  believe  these  words  can  be  applied  to  a  lubri- 
cating oil  necessarily  used  for  machinery  where  machinery 
or  a  boat  propelled  thereby,  is  the  subject  matter  of  the 
insurance.  It  is  not  "  stored  or  kept,"  in  the  apparent 
meaning  of  the  words  which  seem  to  point  to  a  different 
matter  such  as  the  dealing  in  such  articles,  or  having  a 
storehouse  therefor. 

It  is  singular  that  the  same  clause  should  allow  the 
presence  of  twenty-five  pounds  of  gunpowder,  and  should 
exclude  the  presence  of  a  gallon  of  oil  for  lubricating  the 
insured  machinery. 

No  person  insuring  a  steam  vessel  against  fire,  would 
think  of  obtaining  express  permission  to  keep  enough  oil 
to  lubricate  the  machinery,  nor  would,  except  after  taking 
legal  counsel,  construe  this  clause  in  the  statutory  con- 
ditions as  prohibiting  its  use.  My  brother  Osier  has 
pointed  out  another  reason  for  this  view. 

A  very  important  question  is  raised  as  to  the  right  of 
plaintiff  as  mortgagee  to  sue  on  the  ground  of  want  of 
privity  :  Angell  on  Insurance. 

Sec.  60  "  As  the  doctrine  that  if  a  person  makes  a  pro- 
mise for  the  benefit  of  a  third  person  the  latter  may  sue 
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upon  it  in  his  own  name  is  the  appropriate  doctrine  of  the 
contract  of  insurance,  if  a  mortgagor  procures  insurance  in 
his  own  name,  but  with  a  stipulation  that  the  amount  of 
the  loss,  if  any,  shall  be  paid  to  the  mortgagee,  a  suit  on 
the  policy  may  he  maintained  in  the  name  of  the  mortgagee, 
the  fact  of  bringing  such  suit  ratines  the  act  of  procuring 
insurance  for  his  benefit."  Citing  Motley  v.  Manufacturing 

Co.,  29  Maine  337. 

May  on  Insurance,  sec.  446.  If  the  policy  is  made  pay- 
able in  case  of  loss  to  a  third  party,  he  may  sue  :  citing- 
same  case.  Ennis  v.  Harmony  Ins.  Co.,  3  Bos.  519,  N.  Y. 
Sup.  Ct. 

The  defendants  rely  on  the  language  of  Mr.  Justice 
Gwynne,  in  McQueen  v.  Phoenix  Co.,  4  S.  C.  R.  660,  at  page 
703,  as  to  the  plaintiff  there  being  the  right  person  to  sue 
as  the  party  with  whom  the  company  covenanted,  though 
the  loss  was  payable  to  others.  It  was  a  policy  under 
seal. 

In  the  same  Court,  Caldwell  v.  Staclacona  Co.,  11  S.  C.  R. 
212,  the  covenantee  was  plaintiff,  the  loss,  if  any,  payable 
to  G.  R.  Anderson.  It  was  objected  that  Anderson  should 
be  the  plaintiff. 

Mr.  Justice  Strong,  p.  235,  notices  the  objection,  and; 
says,  that  the  covenant  is  under  seal,  and  the  old  and  well 
known  rule  is  therefore  exactly  applicable,  that  if  a  person 
covenants  with  another  to  pay  money  to  a  thi**d  person, 
not  a  party  to  the  covenant,  the  covenantee  alone  can  sue, . 
and  the  person  to  whom  the  money  is  payable  being  a 
stranger  to  the  covenant,  can  maintain  no  action. 

"It  is  true  (he  says),  there  are  some  American  authori- 
ties, where  the  policy  is  not  under  seal,  which  have  recog- 
nized a  right  of  action  in  the  person  to  whom  the  loss  is 
payable,  but  these  have  proceeded  upon  the  principle,  inap- 
plicable here,  that  the  person  to  whom  payment  is  appointed 
to  be  made,  is  to  be  considered  a  party  to  the  contract." 

Mr.  Justice  Gwynne,  p.  251,  refers  to  McQueen  v.  Phoenix 
Co.,  and  repeats  that  the  covenantee  was  the  proper  person 
to  sue.  He  notices  Brush  v.  JEtna  Ins.  Co.,  11  Old.  459, 
from  Nova  Scotia,  where  it  was  held  in  an  action  of 
assumpsit  on  a  policy  not  under  seal  with  a  provision  : 
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"  Loss,  if  any,  pa}7able  to  the  order  of  Peter  Brush,  his 
in  terest  therein  being  as  mortgagee,  and  it  appearing  that 
the  policy  was  obtained  by  the  mortgagor  in  pursuance  of 
-a  covenant  entered  into  by  him  with  Brush,  that  he  should 
insure  in  the  name  and  for  the  benefit  of  Brush."  The 
latter  was  held  entitled  to  recover. 

Mr.  Justice  Gwyrme  adds  : 

'  Whether  or  not  we  should  concur  in  that  decision,  if 
the  precise  point  before  the  Court  should  arise,  it  was  not 
necessary  to  express  any  opinion." 

This  case  of  Brush  v.  JEtna  Ins.  Co.,  is  very  wTell  dis- 
cussed by  the  Nova  Scotia  Supreme  Court.  It  was  in 
1805,  an  action  at  law.  It  contains  a  very  full  review  of 
the  authorities  down  to  date,  especially  the  American  cases 
and  text  writers,  and  was  decided  in  favor  of  the  mortga- 
gee's right  to  sue.  As  to  actions  at  hvw,  we  have  little, 
if  any  decisions  as  to  a  mortgagee's  right.  After  our 
Administration  of  Justice  Act,  and  before  the  Judicature 
Act,  there  is  a  decision  of  Harrison,  C.  J.,  on  demurrer. 

Bank  of  Hamilton  v.  Western  Assurance  Co.ySS  U.  C. 
R.  609.  Declaration.  Defendants  agreed  to  insure  J.  S. 
on  wheat  and  flour  owned  by  him,  amount  of  loss,  if  any. 
to  be  paid  by  defendants  to  plaintiffs.  Policy  delivered 
by  defendants  to  the  bank,  and  thence  and  up  to  loss,  bank 
was  interested. 

It  is  not  stated  whether  the  policy  was  or  was  not  under 
seal. 

Held,  that  the  bank  could  sue. 

We  have  to  deal  w^ith  it  now,  if  necessary,  as  an  equity 
suit,  and  it  appears  to  me  that  the  presentjjlaintiff  has  the 
right  to  maintain  this  suit. 

There  was  no  covenant  to  insure  in  the  mortgage  to 
plaintiff,  and  the  effect  of  such  a  covenant  is  pointed  out 
in  many  of  the  cases.  See  Greet  v.  Citizen's  Ins.  Co.,  27  Gr 
121  ;  5  A.  R.  550;  Watt  v.  Gore  District  8  Gr.  530. 

There  is  evidence  from  which  it  may  clearly  be  inferred, 
that  the  insurance  was  effected  by  agreement  between  the 
mortgagor  and  mortgagee,  and  was  on  execution  handed 
to  plaintiff  by  the  company  by  the  mortgagor's  direction. 
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The  general  rule  is  laid  down  in  Gandy  v.  Gaudy,  30 
Ch.  D.  57.  Cotton,  L.  J.,  after  noticing  the  rule,  that  a  per- 
son not  a  party  to  the  contract  cannot  sue,  says  : 

"That  rule,  however,  is  subject  to  this  exception  :  if  the 
-contract,  although  in  form  it  is  with  A.,  is  intended  to 
secure  a  benefit  to  B.,  so  that  B.  is  entitled  to  say  he  has  a 
beneficial  right  as  cestui  que  trust  under  that  contract;  then 

B.  would,  in  a  court  of  equity,  be  allowed  to  insist  upon 
and  enforce  the  contract.  That,  in  my  opinion,  is,  the  way 
the  law  may  be  stated." 

Tonche  v.  Metropolitan  Railway  Co.,  before  Lord  Hath- 
erley,  is  discussed,  and  Sir  George  Jessel,  in  commenting 
on  it,  in  Re  Empress  Engineering  Co.,  16  Ch.  D.  127,  says : 

"  A  mere  agreement  between  A.  and  B.  that  B.  shall  pay 

C.  (an  agreement  to  which  C.  is  not  a  party  either  directly 
or  indirectly)  will  not  prevent  A.  and  B.  from  coming  to  a 
new  agreement  the  next  day,  releasing  the  old  one.  If  C. 
were  a  cestui  que  trust,  it  would  have  that  effect.  I  am  far 
from  saying  that  there  may  not  be  agreements  which  may 
make  C.  a  cestui  que  trust.  There  may  be  an  agreement 
like  that  in  Gregory  v.  Williams,  3  Mer.  582,  where  the 
agreement  was  to  pay  out  of  property,  and  one  of  the 
parties  to  the  agreement  may  constitute  himself  a  trustee 
of  the  property  for  the  benefit  of  the  third  party.  So  again 
it  is  quite  possible  that  one  of  the  parties  to  the  agreement 
may  be  the  nominee  or  trustee  of  the  third  person." 

I  think  the  case  before  us  falls  within  the  rule  allowing 
the  third  party  to  sue. 

Tiveddlev.  Atkinson,  1  B.  &  S.  393,  reviews  some  of  the 
older  cases.  No  stranger  to  the  consideration  can  sue  on 
a  contract  though  made  for  his  benefit. 

There  is  a  very  full  discussion  of  the  general  rule  in  In 
Re  Flavell,  25  Ch.  D.  89.  Mr.  Justice  North's  judgment 
is  very  full,  and  was  upheld  in  appeal  by  the  Lords  Jus- 
tices. A  large  number  of  the  authorities  are  discussed. 
The  general  doctrine  is  noticed  in  several  of  the  cases  there 
cited.  I  refer  also  to  Mr.  Justice  Strong's  judgment  in 
Mnlholland  v.  Merriam,  19  Gr.  288. 

That  a  covenant  to  insure  has  been  treated  as  entitling 
the  mortgagee  to  sue  is  fully  recognised  in  such  cases  as 
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Greet  v.  Citizen's  Ins.  Co.,  27  Gr.  121.  and  in  this  Court,  5 
A.  R.  599.  See  also  Livingstone  v.  Western  Assurance  Co., 
14  Gr.  461,  and  on  Appeal  lb*  Gr.  9. 

Then,  in  the  application  plaintiff  is  stated  to  be  the 
incumbrancer  and  mortgagee  on  the  tug;  and  he  is  to 
receive  the  loss  according  to  his  interest,  and  on  this  infor- 
mation and  understanding  the  defendants  enter  into  the 
contract.  The  plaintiff  is  directly  interested  in  the  subject 
matter  of  the  insurance — in  fact  the  legal  owner  under 
his  mortgage — and  has  thus  a  direct  beneficial  interest  in 
the  .matter.  In  my  judgment  all  this  makes  his  case  just- 
as  strong  as  if  he  had  the  direct  covenant  to  insure. 

Gillard  swears  that  he  was  aware  that  plaintiff  was 
mortgagee,  and  that  he  understood  the  policy  was  issued 
at  the  instance  of  both  parties,  and  he  was  told  to  deliver 
it  when  received  from  the  head  office  to  plaintiff*.  Gillard 
wrote  out  the  application. 

The  plaintiff  was  examined  by  defendants  before  trial. 
His  examination  is  printed  in  the  appeal  book,  but  does  not 
seem  to  have  been  used  at  the  trial.  There  does  not  appear 
to  be  any  doubt,  but  that  it  was  under  agreement  between 
Gurd  and  the  plaintiff  that  this  insurance  was  effected. 

If  the  case  required  it  to  support  plaintiff's  claim,  I 
would  consider  it  right  to  take  evidence  on  this  point.  No 
one  at  the  trial  seems  to  have  thought  it  necessary  to  ask 
the  question  directly. 

In  Livingstone  v.  Western  Assurance  Co.,  Spragge,  and 
Mosvat,  V.OC,  held  that  the  mortgagee  to  whom  the  money 
was  to  be  paid  could  sue,  and  that  he  was  a  party  to  the 
insurance,  and  was  not  to  be  barred  b}7  a  breach  of  condi- 
tion by  mortgagor,  in  whoee  name  the  policy  was  effected. 
VanKoughnet,  C ,  dissented,  and  in  the  Court  of  Appeal  it 
was  held  that  the  Chancellor's  view  was  correct,  and  that 
the  mortgagor's  breach  was  a  bar.  We  all  assent  to  that 
view. 

The  utmost  the  mortgagee  could  ask  ie,  that  as  soon  as 
the  .loss  has  occurred,  and  the  claim  to  the  insurance  money 
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justly  doe  on  the  conditions  of  the  contract,  is,  that 
as  provided  by  that  contract  he  has  a  right  to  the 
money. 

I  do  not  see  how  he  can  be  debarred  from  the  right  to 
demand  the  intervention  of  a  Court  of  Equity  to  enforce 
his  claim  to  the  money. 

In  a  case  where  possibly  the  mortgagor — the  legal  plain- 
tiff was  refusing  or  omitting  to  enforce  the  claim,  or 
colluding  with  the  underwriters,  I  can  see  no  reason  why 
he  should  not  proceed  by  bill  making  the  former  a  defen- 
dant with  the  company.  If  he  could  do  so  why  is  he  now 
to  be  treated  as  a  stranger  to  the  contract  ? 

I  am  of  opinion  the  case  comes  within  the  rule  laid  down 

by  Cotton,  L.  J.,  that  "where  the  contract,  although  in 
form  with  A.  is  intended  to  secure  a  benefit  to  B.,  so  that 
B.  can  say  he  has  a  beneficial  right  as  cestui  que  trust  under 
that  contract ;  then  B.  will  be  allowed  to  insist  upon  and 
enforce  it." 

Here,  as  soon  as  all  things  have  been  done  to  make  de- 
fendants liable  to  pay  the  amount  of  the  insurance  money 
to  which  the  mortgagee's  interest  entitles  him,  then  the 
money  is  stamped  with  a  trust  in  favour  of  plaintiff. 

We  are  not  embarrassed  by  any  technical  rule  as  to  the 
covenantee  in  a  sealed  instrument.  Beading  the  applica- 
cation  and  policy  together,  as  it  is  provided  they  are  to  be 
read,  may  the  bargain  be  not  thus  stated  ? 

Gurd  proposes  they  shall  insure  a  tug,  of  which  Mitchell 
is  the  legal  owner,  to  the  extent  of  his  mortgage  ;  if  any 
loss  occur  it  is  to  be  paid  to  Mitchell  to  that  extent.  The 
defendants  accept  this  proposal,  and  bind  themselves 
accordingly.  This  is  proved  to  be  done  by  arrangement 
between  Gurd  and  the  plaintiff. 

I  think  the  legal  effect  is  to  give  plaintiff  a  direct  bene- 
ficial interest  and  a  lien  on  the  insurance  money  to  the 
extent  of  his  interest  when  the  money  in  defendants'  hands 
becomes  applicable  to  the  payment  of  the  loss,  and  that  he 
can  file  a  bill  to  enforce  such  lien. 
35 — VOL.  XV.  A.R. 
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Osler,  J.  A. — The  objections  substantially  relied  upon 

are  : 

1.  That  Mitchell  cannot  sue  in  his  own  name. 

2.  That  the  property  insured  was  assigned  to  Johnston 
without  the  written  permission  of  the  company  indorsed 
upon  the  policy  by  an  authorized  agent  of  the  company  as 
required  by  the  4th  statutory  condition ;  and 

3.  That  under  condition  10,  item  (/),  the  company  are 
not  liable  for  the  loss,  because  it  occurred  while  certain 
inflammable  substances  mentioned  in  that  condition,  were 
stored  or  kept  in  the  building  insured  without  the  written 
permission  of  the  company. 

It  is  well  settled  that  in  a  policy,  by  the  terms  of 
which  the  mortgagor  is  the  party  insured  and  with  whom 
the  compan}^  contract,  a  clause  by  which  the  policy 
moneys  are  made  payable  to  the  mortgagee  in  the  event 
of  loss,  does  not  create  an  insurance  of  his  interest 
so  as  to  enable  him  to  recover  upon  the  policy  qua  an 
insurance  contract  with  him,  but  is  a  mere  appointment 
of  the  mortgagee  to  receive  any  moneys  which  may 
become  due  from  the  insurers  in  the  event  of  loss,  and  a 
direction  and  authority  to  the  latter  to  pay  him  instead  of 
the  mortofao-or:  Grosvenovv.  Atlantic  Ins.  Co.,  17  N.Y.  31: 
Continental  Ins.  Co.  v.  Cox,  92  111.  145  ;  Franklin  Savings 
Co.  v.  Central  Fire  Ins.  Co.,  119  Mass.  240;  Brunswick 
Savings  Co.  v.  Commercial  Union  Ins.  Co.,  68  Me.  313  ; 
Martin  v.  Franklin,  38  N.  J.  L.  R.  140;  Tollman  v.  At- 
lantic Fire  Ins.  Co.,  29  How.  71;  Livingstone  v.  Western 
Ins.  Co.,  in  App.  16  Gr.  9. 

The  immediate  contract  of  the  insurers  being  with  the 
mortgagor,  he  is  the  party  entitled  to  sue  upon  the  policy, 
and  may  recover  the  amount  if  unpaid,  notwithstanding 
the  direction  or  authority  to  pay  to  the  mortgagee  :  Cald- 
well v.  Stadacona  Ins.  Co.,  11  S.  C.  R.  212. 

Where  the  mortgagor  has  insured  the  premises  in  pur- 
suance of  a  covenant  to  that  effect  in  the  mortgage,  the 
mortgagee  is  entitled  to  the  benefit  of  the  insurance,  and 
may  recover  it  in  his  own  name  to  the  extent  of  his  inter- 
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•est,  though  not  mentioned  in  the  policy,  on  the  ground 
that  the  covenant  gives  him  an  equitable  interest  in,  and  a 
lien  upon,  the  proceeds  of  the  policy  :  Greet  v.  Citizens  Ins. 
Co.,  27  Gr.  121  ;  5  A.  R.  596;  where  several  of  the  authori- 
ties are  collected. 

The  mortgagee's  claim  is,  nevertheless,  liable  to  be 
defeated  by  the  mortgagor's  breach  of  the  conditions  of 
the  policy  :  Livingstone  v.  Western  Assurance  Co.,  1C  Gr. 
9  ;  Chishom  v.  Provincial  Ins.  Co.,  20  C.  P.  11. 

In  our  case  the  plaintiff's  mortgage  contains  no  covenant 
to  insure.    It  is  contended  that  the  insurance  contract, 
which  is  not  under  seal,  is  with  Gurd  the  mortgagor  alone, 
by  whose  express  request  and  direction  in  the  application 
for  the  insurance,  the  money  which  might  become  payable 
in  the  event  of  loss  is  by  the  terms  of  the  policy  made 
payable  to  the  plaintiff  "  as  his  interest  may  appear."  I 
am  not  prepared  to  say  that  Wilson,  C.  J.,  was  wrong  in 
holding  that  upon  a  fair  construction  of  the  terms  of  the 
policy,  both  Gurd  and  Mitchell's  interests  were  insured. 
It  is  recited  that  Gurd  has  paid  $42  "  for  insuring  against 
loss  or  damage  by  fire,      *      *      the  property  hereafter 
described,  that  is  to  say,  &c.     *    *    Loss,  if  any,  payable 
to  George  Mitchell,  M.D.,  as  his  interest  may  appear." 

Then  it  proceeds  :  "  The  company  shall  be  subject  and 
liable  to  pay  unto  the  said  insured,"  &c.  Why  may  not 
Gurd  and  Mitchell,  who  were  both  interested  in  the  sub- 
ject of  the  insurance,  both  be  comprehended  in  that  term  ? 
The  former  is  not  identified  as  being  the  only  person  in- 
sured, as  in  the  cases  of  Livingstone  v.  Western  Assurance 
Co.,  14  Gr.  461  ;  16  Gr.  9,  and  Caldwell  v.  The  Stadacona 
Ins.  Co.,  11  S.  C.  R.  212,  where  the  contract  was  in  terms 
made  with  the  mortgagor  as  the  person  insured. 

I  do  not,  however,  think  it  necessary  to  put  my  judgment 
on  this  ground,  for  assuming  that  the  expression,  "  as  his  in- 
terest may  appear,"  is  to  be  regarded  merely  as  a  reference 
to  the  amount  which  may  be  due  to  the  motgagee,  and  does 
not  create  an  insurance  of  his  interest,  there  is,  as  it  seems 
\o  me,  another  ground  on  which  his  claim  may  well  be  sup- 
ported. 
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If  the  case  presented  was  merely  that  of  a  bare  contract 
evidenced  by  the  policy  between  A.,  the  insurance  company, 
and  B.  the  mortgagor,  that  A.  should  pay  C,  the  mortgagee, 
out  of  the  insurance  money,  the  debt  which  B.  owed  the 
latter,  it  would  probably  come  within  the  general  rule  that 
a  contract  cannot  be  enforced  except  by  one  who  is  a  party  to 
it,  and  therefore  the  mortgagee,  as  a  third  person  not  a  party 
to  the  contract,  could  not  maintain  any  action  thereon. 

In  my  opinion  this  is  not  a  case  of  that  kind,  but  is 
rather  to  be  regarded  as  one  in  which  as  between  mortga- 
gor and  mortgagee,  a  trust,  or  at  the  lowest  a  lien,  has  been 
created  in  favor  of  the  latter  upon  the  policy  moneys. 
It  comes,  in  short,  within  one  of  the  exceptions  to  which 
the  above  rule  is  subject,  and  which  is  thus  stated  by 
Cotton,  L.  J.,  in  the  recent  case  of  Gandy  v.  Gandy, 
30  Ch.D.  57-67: 

"  If  the  contract,  though  in  form  it  is  with  A.,  is  intended 
to  secure  a  benefit  to  B.  so  that  B.  is  entitled  to  say  he  has 
a  beneficial  right  as  cestui  que  trust  under  that  contract  'r 
then  B.  would,  in  a  Court  of  equity,  be  allowed  to  insist 
upon  and  enforce  the  contract." 

As  mortgagee  the  plaintiff  had  an  interest  in  the  subject 
of  the  insurance,  and  from  the  evidence  of  Gillard  the 
defendants'  agent,  as  to  the  circumstances  in  which  the 
application  was  made,  from  the  application  itself,  from  the 
terms  of  the  policy  with  which  it  is  incorporated,  and  from 
the  fact  that  the  policy  was  by  Gurd's  direction  delivered 
to  the  plaintiff  by  the  company's  agent,  it  is,  I  think,  pro- 
perly to  be  inferred  that  there  was  an  agreement  between 
Gurd  and  Mitchell  that  the  former  should  insure  the  vessel 
for  Mitchell's  benefit  as  mortgagee  ;  an  agreement  by  parol 
it  is  true,  but  none  the  less  effectual  to  create  a  trust  or 
lien  upon  the  policy  moneys  in  the  mortgagee's  favor. 
Without  multiplying  quotations  from  cases  which  have 
already  been  fully  referred  to,  I  think  it  sufficient  to  say 
that  the  proposition  on  which  I  rely  as  applied  to  the  facts 
is  abundantly  supported  by  the  cases  of  Me  Flavell — Mur- 
ray v.  Flavell,  25  Ch.  D.  89,  and  Touche  v.  Metropolitan 
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Warehousing  Co.,  L.  R  6  Ch.  677,  as  explained  in  Empress 
Engineering  Co.,  16  Ch.  D.  125,  and  Gandyv.  Gandy,  supra. 
In  Touehe's  Case  it  will  be  observed  that  the  trust  was  ap- 
parently established  by  parol  evidence  of  facts,  dehors 
the  contract  out  of  which  the  defendants'  liability  arose. 

That  Gurd,  or  after  the  assignment,  his  assignee  John- 
son, as  the  party  insured,  might  have  brought  the  action 
I  do  not  doubt.  It  was  so  decided  in  CaldweU  v.  Sta- 
dacona  Fire  Ins.  Co.,  11  S.  C.  R.  212,  an  action  by  the 
mortgagor  upon  a  policy  of  insurance  under  seal,  contain- 
ing as  here  a  provision  that  the  loss  should  be  payable  to 
the  mortgagee.  The  Court,  however,  was  not  there  deal- 
ing  with  any  question  about  the  equitable  rights  of  the 
mortgagee,but  merely  with  the  objection  of  the  insurers/who 
had  not  paid  any  one,  that  the  action  ought  to  have  been 
brought  by  the  mortgagee,  who  was  not  the  party  insured. 
See  also  McQueen  v.  Phoenix  Ins.  Co.,  -1  S.  C.  "R.  660. 

If,  however,  my  view  is  correct,  that  the  insured  would, 
under  the  circumstances,  be  a  trustee  for  the  mortgagee 
of  the  moneys  which  might  be  received  by  him  had  he 
brought  the  action,  so  that  any  claim  on  his  part  or  that  of 
his  creditors,  would  be  subject  to  the  prior  right  of  the 
mortgagee,  it  seems  to  follow  that  the  latter  may  maintain 
.an  action  in  his  own  name  alone,  at  all  events  where  noth- 
ing remains  to  be  recovered  upon  the  policy  but  the  amount 
due  upon  his  mortgage.  That  is  the  case  here.  The  judg- 
ment is  limited  to  the  amount  of  the  mortgagee's  claim.  If 
Gurd  or  Johnson,  or  both  of  them,  have  been  made  parties 
to  the  record  by  amendment  (which  does  not  appear),  they 
have  not  appealed.  If  they  are  not  already  parties  they 
cannot  now  be  added,  as  Mr.  Meredith  declined  to  make 
any  application  to  us  for  that  purpose,  and  it  is  too  late 
for  either  of  them  to  brin  gan  action  on  his  own  account, 
having  regard  to  the  limitation  clause  of  the  policy.  As 
the  action  stands,  therefore,  I  hold  it  is  properly  con- 
stituted in  Mitchell's  name  alone,  he  being  the  only  person 
beneficially  interested.  The  plaintiff  should  have  leave,  if  he 
desires  it,  to  amend  his  statement  of  claim  so  as  to  put  his 
claim  on  the  ground  on  which  I  think  it  can  be  supported. 
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Passing  then  to  the  second  objection.  I  think  there 
was  a  sale  or  transfer  in  fact  by  Gurd  to  Johnston.  I  do 
not  see  my  way  to  treat  the  sale  in  the  suit  in  the  Mari- 
time Court,  as  between  these  two  persons,  either  as  a  mere 
nullity  or  as  a  transfer  by  operation  of  law  within  the 
meaning  of  the  4th  statutory  condition.  The  suit  was 
promoted  by  Gurd  himself  not,  it  is  true,  as  a  real  suit,  but 
as  a  means  of  transferring  the  vessel  in  such  a  way  as  it, 
was  supposed  might  defeat  the  libel  against  her  in  the 
Detroit  Court,  and  though  it  would  be  as  ineffectual  for 
that  purpose  as  a  fraudulent  bill  of  sale  would  have  been, 
yet  as  between  the  parties,  Johnston  having  subsequently 
assented  to  it,  one  would  be  as  much  a  transfer  in  fact  as 
the  other,  and  would  avoid  the  policy  under  the  condition. 
I  am,  however,  of  the  opinion,  for  the  reasons  given  in  the 
Court  below,  that  the  defendants  are  estopped  from  taking 
advantage  of  their  omission  to  indorse  their  consent  to  the 
transfer  upon  the  policy.  They  have  assented  to  the  trans- 
fer of  the  policy  to  Johnston,  a  consent  not  required  to  be 
evidenced  by  writing ;  and  with  knowledge  of  the  transfer 
they  have,  by  reforming  or  correcting  a  mistake  in  the  body 
of  the  policy  as  to  the  name  of  the  property  insured  evi- 
denced their  election  to  treat  the  policy  as  an  existing 
contract  in  the  hands  of  the  assignee. 

As  to  the  third  objection,  that  the  loss  occurred  while 
black  oil,  which  is  said  to  be  crude  oil,  or  earth  oil,  or  a 
product  thereof,  was  "  stored  or  kept "  on  the  vessel,  and 
therefore  that  the  defendants  are  not  liable  therefor  under 
the  terms  of  the  16th  statutory  condition.  I  am  not  pre- 
pared to  differ  from  the  view  taken  by  the  majority  of  the 
Court  below,  that  the  use  of  such  oil  for  the  purpose  of 
oiling  the  machinery  cannot  reasonably  be  said  to  be  a 
storing  and  keeping  of  it  within  the  meaning  of  the  condi- 
tion, having  regard  to  the  subject  of  the  insurance,  a  steam 
tug  worked  by  machinery,  and  to  the  fact  that  oil  of 
the  above  description  is  usually  and  almost  necessarily 
employed  in  its  ordinary  management  and  working  :  Hall 
v.  The  Ins.  Go.  of  Forth  America,  58  N.  Y.  272  ;  Liverpool 
Ins.  Co.  v.  Gunther,  116  U.  S.  R  113.  I  prefer,  howe\er,  to< 
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rest  my  judgment  on  this  point,  upon  the  ground  that  the 
statutory  condition  is  qualified  by  the  application,  which  is 
a  part  of,  and  is  incorporated  with  the  policy,  and  which 
prohibits  only  the  storing  of  camphene,  coal  oil,  or  burning 
fluid  without  the  special  permission  of  the  company,  say- 
ing nothing  of  petroleum,  or  rock,  or  earth  oil. 

I  agree,  that  under  the  circumstances,  the  proofs  oi  loss 
furnished  to  the  defendants  should  be  regarded  as  sufficient. 

I  concur  in  dismissing  the  appeal. 

Patterson,  J.  A.,  concurred  with  Hagarty,  C.  J.  0.,  and 
Osler,  J.A. 

Burton,  J.A. — 1  quite  agree,  that  as  the  defendants' 
counsel,  declined  actually  to  amend  the  record,  even  when 
permission  still  to  make  the  amendment  was  offered  by 
this  Court,  we  are  driven  to  consider  the  case  upon  the 
pleadings  as  the}T  stand;  and  the  question  is,  whether,  with 
Mitchell,  the  sole  plaintiff,  and  the  assured  no  party  to  the 
suit,  any  decree  or  judgment  can  be  rendered  in  his  favor. 

I  formerly  entertained  a  very  decided  impression,  that 
in  a  case  like  the  present,  where  a  memorandum  was 
indorsed  on  the  policy,  "  loss,  if  any,  payable  to  A." ;  or 
"loss,  if  any,  payable  to  A.  as  his  interest  may  appear,"  the 
action  would  necessarily  be  in  the  name  of  the  assured. 

The  only  difference  in  the  two  expressions,  to  "my  mind; 
would  be  that  in  the  former  of  the  two  cases  a  payment 
by  the  insurance  company  to  A.  would  be  a  complete  dis- 
charge, wdiilst  in  the  latter  the  obligation  would  be  imposed 
upon  the  company  of  satisfying  themselves  that  the  ap- 
pointee had  an  interest  in  the  mortgage,  and  the  extent  of 
that  interest,  and  any  payment  beyond  that  would  be  no 
discharge  against  the  claim  of  the  insured. 

I  am  aware,  that  since  the  recent  legislation,  cases,  or  at 
least  one  .  case,  has  decided  that  the  person  to  whom 
by  the  insurance  the  loss  is  declared  to  be  payable,  may  sue 
in  his  own  name  ;  but  I  have  never  had  occasion  to  consider 
the  point  until  called  upon  to  do  so  for  the  decision  of  this 
case,  and  I  fancied  that  I  might  have  considered  the  ques- 
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tion  too  much  from  a  common  law  stand  point.  I  may 
mention,  however,  that  one  of  the  earliest  cases  to  be 
found  on  the  subject,  Livingstone  v.  Western  Assur- 
ance Co.,  14  Gr.  401,  and  16  Gr.  9, was  an  action  brought  in 
the  Court  of  Chancery  by  a  person  in  the  position  of  this 
plaintiff,  with  this  further  element  in  his  favor,  that  by 
the  terms  of  the  mortgage,  under  which  he  claimed  to  be 
interested,  he  was  entitled,  in  the  event  of  the  mortgagor 
not  insuring,  to  take  out  a  policy  himself  as  mortgagee, 
and  charge  the  premium  to  the  mortgagor. 

He,  however,  accepted  a  policy  effected  by  the  mortga- 
gor, the  loss  being  payable  to  him  as  mortgagee.  The 
main  contention  there  was,  and  it  was  so  held  by  the  Court 
below,  VanKoughnet,  C,  dissenting,  that  this  amounted  in 
effect  to  an  insurance  of  the  mortgagee's  interest,  and  so 
was  not  affected  by  any  acts  of  the  mortgagor ;  but  in  this 
Court  the  decision  was  reversed,  the  Court  holding  that  he 
was  not  the  assured,  and  that  a  subsequent  breach  of  the 
conditions  by  the  mortgagee  avoided  it,  so  that  the  point 
we  are  now  discussing  did  not  come  squarely  up  for  de- 
cision. 

In  the  Bank  of  Hamilton  v.  The  Western  Ass.  Co.,  38 
U.  C.  R.  609,  the  late  Chief  Justice  Harrison  did  un- 
doubtedly hold  that  the  person  so  named  could  sue. 

I  think,  however,  with  great  deference,  that  the  learned 
Judge  assumed,  as  I  think,  erroneously,  that  such  a  suit 
could  always  have  been  maintained  in  equity;  and  if  that 
was  a  correct  assumption,  it  was  perhaps  but  a  short  step 
to  hold  that  it  was  a  money  demand,  and  so  under  the 
provisions  of  the  Administration  of  Justice  Act  could  be 
sued  for  in  a  Court  of  Law ;  the  two  cases  referred  to  by 
the  learned  Judge  in  support  of  the  position  that  the  ap- 
pointee could  always  sue  in  equity,  do  not,  in  my  opinion, 
sustain  it. 

One  was  the  case  I  have  just  referred  to,  in  which  the 
Court  held  that  he  was  not  the  assured  ;  the  other  was  the 
case  of  Westmacott  v.  Hanley,  22  Gr.  382,  which  is  very 
far  from  establishing  it. 

As  I  understand  that  case,  there  never  was  any  liability 
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on  the  part  of  the  insurance  company,  inasmuch  as  the 
policy  was  avoided  by  the  act  of  the  mortgagor  in  burning 
down  the  insured  premises.  The  policy  could  not  have 
been  enforced  against  the  insurance  company;  they  volun- 
tarily paid  the  money  to  the  mortgagee,  in  other  words, 
they  purchased  his  mortgage.  Beyond  question,  if  the 
policy  could  have  been  enforced,  inasmuch  as  the  premium 
was  paid  by  the  mortgagor,  the  insurance  company  could 
not  have  called  for  an  assignment  of  the  mortgage,  or  if 
assigned  to  them,  they  could  not  have  enforced  it ;  but  here 
the  policy  was  avoided  ;  it  was  a  purely  voluntary  act  on  the 
part  of  the  insurance  company  to  pay  the  amount  of  the 
mortgage,  and  they  had  the  same  power  to  enforce  it  as 
the  original  mortgagee.  It  is  no  authority,  whatever,  for 
the  position  that  the  party  named  as  the  person  to  whom, 
in  case  of  loss  the  money  shall  be  payable,  could  sue  in 
equity. 

A  great  many  American  authorities  are  referred  to  by 
the  learned  Judge,  but  these  cases  depending  on  a  different 
system  of  jurisprudence,  can  be  of  little  assistance  in  a 
case  of  this  nature;  I  have  met  with  no  authority  in 
the  English  Courts,  and  none  in  our  own,  with  the  excep- 
tion I  have  mentioned,  for  holding  that  a  person  not  a 
party  to  the  contract,  having  only  a  partial  interest,  can 
sue  alone. 

It  does  not  appear  to  me  that  there  is,  under  the  circum- 
stances, any  thing  in  the  point  that  in  the  cases  dealt  with 
in  the  Supreme  Court,  the  Court  were  dealing  with  cove- 
nants under  seal,  inasmuch  as  the  consideration  for  the 
contract  did  not  move  from  the  plaintiff  and  it  is  now 
well  established  that  at  law,  at  all  events,  no  stranger  to 
the  consideration  can  take  advantgage  of  a  contract,  though 
made  for  his  benefit. 

That  question  was  set  at  rest  in  the  common  law  courts 
by  the  case  of  Tweedle  v.  Atkinson,  1  B.  &  S.  393,  and  the 
better  opinion  appears  to  be  that  even  in  equity  no  such 
right  exists. 

A  case  sometimes  relied  on  for  such  a  position  is  Gregory 
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v.  Williams,  3  Mer.  582,  but  it  is  no  authority  for  it ;  it 
merely  decides  that  where  property  has  been  assigned  to  a 
person  upon  an  understanding  that  a  certain  debt  due  to 
the  plaintiff,  and  represented  at  a  certain  amount  should 
be  paid  by  the  transferee  to  the  extent  of  the  amount  so 
represented  to  be  due  the  plaintiff  was  entitled  to  be  paid 
from  the  property,  and  that  he  might  join  as  a  co-plaintiff 
with  one  of  the  actual  contracting  parties  against  the  other, 
and  insist  on  the  arrangement  being  fully  carried  out.  Mr. 
Justice  North  refers  in  In  re  Flavell,  25  Ch.D.  89,  to  the 
language  of  Lord  Justice  James  as  to  the  true  effect  and 
meaning  of  that  case,  where  he  says  in  his  judgment  in  The 
Empress  Engineering  Company  s  Case,  16  Ch.  D.  at  p.  169  : 
"  It  was  a  transfer  of  property  with  a  declaration  of 
trust  in  favour  of  a  third  person,  which  was  a  totally  dif- 
ferent thing  from  a  mere  covenant  to  pay  money  to  that 
person." 

A  dictum  in  Touche  v.  The  Metropolitan  Warehousing 
Co.,  L.  R.  6  Ch.  671,  has  been  referred  to  as  countenancing 
such  an  action;  but  it  is  quite  clear  that  Lord  Hatherley 
never  intended  to  lay  down  any  such  rule,  and  the  late 
Master  of  the  Rolls  in  referring  to  it  in  Re  Empress  Engi- 
neering Co.,  16  Ch.  D.  127,  deals  with  it  thus; 

"  In  that  case  the  Lord  Chancellor  finds  as  a  fact  that 
Walker  was  to  receive  the  money  as  a  trustee  for  the  plain- 
tiffs. If  you  can  make  out  that  Jones  and  Pride  are  cestui 
que  trusts,  that  alters  the  case.  It  appears  to  me  that 
they  are  not." 

And  in  Candy  v.  Candy,  30  Ch.  D.  56,  Cotton,  L.  J.,  in 
referring  to  that  dictum,  says: 

"  If  that  is  intended  to  lay  down  the  rule  as  a  general 
proposition  of  law  in  the  general  terms  there  used,  it  is  not 
consistent  with  Re  Empress  Engineering  Co.:  but  it  may 
be  that  on  the  facts  of  the  former  case  it  was  considered 
that  the  contract  between  Walker  and  the  company  was 
entered  into  by  Walker  as  a  trustee  for  and  on  behalf  of 
the  plaintiffs;  and  if  so,  that  is  in  accordance  with  what  I 
understand  to  be  the  law." 

The  dictum  is  also  questioned  by  Mr.  Pollock..  See  also 
Eley  v.  The  Positive  Life  Ins.  Co.,  1  Ex.  D.  88;  Melhado  v. 
Porto  Alegre  R.  W.  Co./L.  E.  9  C.  P.  503, 
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The  decision  in  Page  v.  Cox,  10  Hare  1G3,  was  put  care- 
fully on  the  ground  that  the  provision  in  the  partnership 
articles  created  a  valid  trust  of  the  partnership  property  in 
the  hands  of  the  surviving  partner  ;  and  in  In  re  Mother- 
ham  Alum  and  Chemical  Co.,  25  Ch.  D.  Ill,  in  the  Court 
of  Appeal,  Lord  Justice  Lindley  refers  to  such  a  case 
thus  : 

"  But  an  agreement  between  A.  and  B.,  that  B.  shall  pay 
C,  gives  C.  no  right  of  action  against  B.  I  cannot  see  that 
there  is  in  such  case  any  difference  between  equity  and 
common  law ;  it  is  a  mere  question  of  contract.' 

The  late  Sir  James  Macaulay,  in  giving  judgment  in 
Orchard  v.  JEtna  Ins.  Co.,  5  G.  P.  445,  where  the  loss  was  by 
the  terms  of  a  similar  insurance  to  be  paid  to  the  plaintiff, 
shews  that  the  policy  in  that  case  was  not  under  seal,  and 
that  under  non-assumpsit  the  plaintiff  had  to  establish  a 
contract  by  the  defendants  with  himself,  to  do  which  he 
must  shew  that  he  is  the  person  named  in  or  by  the  policy 
as  insured.    He  added  : 

"  Or  the  person  beneficially  interested  in  the  insurance 
in  a  way  that  entitles  him  to  sue  upon  the  policy." 

Draper,  C.  J.,  in  a  subsequent  case,  Emery  v.  The  Provincial 
Ins.  Co.,10  CP.  20,  referring  to  the  words  I  have  last  quoted, 
points  out  that  they  had  reference  to  marine  policies  only, 
which  contain  a  general  clause  that  the  policy  was  effected, 

"  For  and  in  the  name  or  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  may  or  shall 
appertain  in  part  or  in  all." 

And  that  he  could  find  no  authority  for  extending 
that  practice  to  fire  insurance  or  anything  equivalent  to- 
rt in  fire  policies  in  use  :  and  then  in  answer  to  the  con- 
tention that  the  words  "  loss,  if  any,  payable  to  them," 
coupled  with  an  averment  in  the  declaration,  that  the 
plaintiffs  had  an  insurable  interest,  were  sufficient  to 
enable  the  plaintiffs  to  sue,  he  adds  : 

"  I  regard  the  averment  of  the  plaintiffs'  interest  as 
immaterial,  for  that  is  not  enough  singly.  The  possession 
of  an  insurable  interest  must  be  coupled  with  a  contract 
of  insurance  between  them  and  the  insurers  " 
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Brush  v.  The  JEtna  Ins.  Co.,  1  Oldright  459,  a  Nova 
Scotia  case,  is  direct^  opposed  to  the  decision  of  this 
Court,  or  the  old  Court  of  Appeal  in  Livingstone  v.  The 
Western  Ass.  Go.  No  copy  of  the  opinion  of  the  dissenting 
Judge  is  given  in  the  report.  The  plaintiff  there,  a  mort- 
gagee might  have  taken  out  a  mortgagee's  policy  under  the 
terms  of  his  contract,  but  in  place  of  doing  so,  he  accepted 
a  policy  in  the  name  of  the  mortgagor,  loss,  if  any,  payable 
to  Peter  Brush,  if  claimed  within  sixty  days  after  proof, 
his  interest  therein  being  as  mortgagee.  The  Court  there 
held  contrary,  as  I  have  said,  to  a  decision  binding  upon 
us,  that  this  constituted  a  policy  on  his  interest  as  mort- 
gagee, and  could  not  be  affected  by  any  act  of  the  mortgagor. 
The  learned  Chief  J ustice  professed  to  distinguish  it  from 
a  case  of  Grosvenorv.  The  Atlantic  Ins.  Co.,  17  N.  Y.  391, 
where  the  person  named  was  treated  as  the  appointee 
merely  of  the  moneys  which  might  become  due  to  the 
insured  upon  the  contract,  on  the  ground  that  his  interest 
as  mortgagee  appeared. 

With  great  deference  it  appears  to  me  to  make  no  differ- 
ence ;  when  we  refer  to  the  actual  contract,  we  find  it  was 
a  contract  with  the  insured,  and  not  such  a  contract  as  the 
plaintiff  there  might  have  insisted  upon,  but  did  not. 

But  I  refer  to  the  case  also  as  a  commentary  upon 
another  argument  that  was  advanced  to  us,  that  the  plain- 
tiff was  entitled  to  sue  in  equity  as  the  cestui  que  trust  of 
Gurd.  I  must  confess  that  I  feel  a  great  difficulty  in  dis- 
covering any  relationship  of  trustee  and  cestui  que  trust 
between  these  parties.  If  the  contract  had  been  observed, 
the  money  would  have  been  paid  direct  to  Mitchell.  Where 
then  does  the  relationship  come  in  ?  if  the  money  had  been 
paid  into  the  hands  of  Gurd  there  might  be  some  force  in 
the  contention  that  he  held  at  least  a  portion  as  trustee  for 
his  creditor,  but  how  does  any  such  question  arise  here. 
I  refer  to  Brush  v.  jEtna  Ins.  Go.,  in  this  connection,  in 
consequence  of  the  singular  result  of  the  decision ;  the 
majority  of  the  Court  though  holding  that  the  effect  of 
the  transaction  was  to  constitute  the  insurance  one  upon 
the  mortgagee's  interest,  nevertheless  deciding  that  he 
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could  recover  the  full  amount  of  the  policy,  and  hold  the 
excess  as  trustee  for  the  assured,  just  the  converse  of  the 
contention  in  the  present  case. 

I  do  not  for  a  moment  dispute  the  proposition  that 
where  it  appears  upon  the  face  of  the  policy,  or  perhaps 
otherwise,  that  it  is  effected  for  the  benefit  of  third  per- 
sons exclusively,  the  beneficiaries  may  maintain  an  action 
in  their  own  names  if  the  assured  refuses  to  bring  It  in 
his  own  name  on  furnishing  him  with  an  indemnity. 

It  is  because  I  cannot  discover  the  relationship  of  trustee 
and  cestui  que  trust  between  these  parties,  that  I  am  una- 
ble to  concur  with  my  learned  brothers  in  the  decision  just 
pronounced.  It  appears  to  me  to  be  essentially  different 
from  Midholland  v.  Merviam,  and  other  cases  which  have 
been  cited. 

If  I  may  be  allowed  without  presumption  to  say  f?o,  I 
think  the  "  ratio  decidendi  "  of  Mr.  Justice  Strong  in  that 
case  given  with  his  usual  clearness  of  statement,  is  in 
accordance  with  the  authorities,  and  that  the  case  itself  is 
undoubted,  and  if  I  thought  it  could  be  applied  to  the- 
present  case,  I  should  most  cheerfully  follow  it,  as  I  agree 
with  the  rest  of  the  Court,  that  the  plaintiff's  is  a  just 
claim,  and  I  should  be  glad  to  see  my  way  to  giving  a 
decision  in  his  favor.  Midholland  v.  Merviam  came  within 
the  principle  of  the  decision  in  Gregory  v.  Williams,  to 
which  I  have  referred. 

Greets  Cases  have  been  referred  to,  but  are,  in  my  opinion,, 
very  clearly  distinguishable.  There  was  in  those  cases  no 
contract  by  the  companies  with  Brodie  to  pay  the  loss  to 
the  company  of  which  Greet  was  liquidator,  but  an  express 
agreement  or  covenant  between  the  parties  to  assign  the 
policies,  which  was  in  equity  equivalent  to  an  actual  assign- 
ment. The  whole  amount  was  payable  to  the  mortgagees, 
there  being  no  surplus  going  to  the  assured,  and  Brodie, 
the  person  with  whom  the  insurances  were  effected,  was  a 
party  to  the  suits. 

I  am  dealing  with  this  case  as  I  have  already  said,  as 
we  feel  ourselves  compelled  to  deal  with  it  as  a  suit  by 
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Mitchell  alone,  the  assured  being  no  party  to  the  suit;  I 
have  not  expressed  any  opinion  adverse  to  the  recovery  if 
he  had  been  made  a  co-plaintiff,  or  had  sued  alone,  although 
in  the  view  I  take  of  the  case  I  have  not  considered  the 
objections  which  might  be  urged  upon  a  record  so  framed 

So  far  from  the  words  "  as  his  interest  may  appear," 
assisting  the  plaintiff,  they  appear  to  me  to  be  fatal  to 
his  right  to  recover,  framed  as  this  suit  is,  without  joining 
the  mortgagor  as  a  co-plaintiff.  There  is  mUch  more  plausi- 
bility in  the  argument  in  favor  of  his  right  to  sue  alone 
when  the  mortgage  exceeds  the  insurance,  and  the  direction 
is  to  pay  the  whole  amount  to  the  mortgagee  without, 
qualification  of  any  kind.  Why  should  the  insurance 
company  be  liable  to  two  actions  on  this  policy,  when  it 
might  be  that  there  was  but  a  small  sum  due  on  the  mort- 
gage, to  which  extent  only,  in  any  view  of  the  case,  would 
the  mortgagee  be  entitled  to  recover ;  or  if  the  mortgagee 
should  in  an  action  of  this  kind  recover  the  full  amount  of 
his  mortgage,  what  answer  would  the  insurance  company 
have  in  a  subsequent  action  b}^  the  assured,  the  mortgagor, 
on  the  ground  that  before  the  mortgagee's  recovery  the 
mortgage  had  been  paid  off  ? 

I  think  that  it  was  never  in  the  contemplation  of  the 
parties  that  there  should  be  in  case  of  litigation  several 
actions  on  this  policy,  which  is  not  a  mere  covenant  for  the 
payment  of  money,  but  only  a  contract  of  indemnity.  All 
that  can  be  said  is,  that  it  is  an  unsatisfactory  mode  of 
taking  security,  and  the  sooner  mortgagees  wake  up  to  the 
necessity  of  being  more  careful  in  taking  such  contracts 
the  better.  I  confess  I  can  see  in  this  nothing  more  than 
a  contract  between  Gurd  and  the  insurance  company  ;  that 
in  the  event  of  loss  the  company  will  pay  it  to  Mitchell, 
but  that  in  equity,  as  at  law,  it  was  simply  a  contract 
between  them  and  enforceable  by  Gurd,  and  that  no  ques- 
tion of  any  trust  arises. 

I  think  the  appeal  should  be  allowed. 

Appeal  dismissed  with  costs. 
[Burton,  J.  A.,  dissenting.] 
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McDkrmid  v.  McDekmid. 

Division  Court  jurisdiction— Ml  S.  0.  ch.  51,  -sec.  70,  *(  c.  )— Principal  and 
surety — Action  for  money  paid — Ascertainment  of  amount  by  signature — 
Costs.  '.' 

The  defendant,  for  valuable  consideration,  executed  a  bond  in  favor  of  the 
plaintiff,  conditioned  for  the  payment  of  the  principal  and  interest 
secured  by  a  mortgage  executed  by  the  plaintiff.  The  defendant 
having  made  default  in  payment  of  the  interest  for  four  years,  the 
plaintiff  was  compelled  to  pay  the  arrears  amounting  in  all,  together 
with  interest  on  the  amount  unpaid,  to  $163,  for  the  recovery  of  which 
he  sued  the  defendant  in  the  County  Court  when  judgment  was  given 
for  that  sum,  together  with  Division  Court  costs,  against  which  the 
amount  of  the  defendant's  County  Court  costs  was  ordered  to  be  set  off. 

Held,  [reversing  the  judgment  of  the  Court  below]  (1)  that  the  debt  or 
money  demand  arose  from  payment  of  the  money  by  the  plaintiff ,  and  the 
amount  of  it  was  not  ascertained  by  the  signing  of  the  bond.  (2)  that 
under  the  circumstances  the  Judge  had  no  discretion  to  refuse  the 
plaintiff,  who  had  been  successful  in  the  litigation,  his  full  County 
Court  costs. 

Mitchell  v.  Vandusen,  14  A.  R.  517,  considered  and  followed. 

Kirvsty  v.  Roche,  8  P.  R.  515  ;  Wiltsie  v.  Ward,  8  A.  R,  549  ;  Forfar  v. 

Glimie,  10  P.  R.  90,  approved. 
Graham  v.  Tomlinson,  12  P.  R.  367  referred  to. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  junior  Judge  of  the  united  counties  of  Stormont, 
Dundas  and  Glengany,  ordering  judgment  to  be  entered 
for  the  plaintiff  for  $163,  together  with  Division  Court 
costs,  from  which  was  to  be  deducted  or  set  off  the  amount 
of  the  defendant's  County  Court  costs. 

The  plaintiff,  by  his  statement  of  claim,  set  forth  that 
being  the  owner  of  100  acres  of  land  in  the  township  of 
Finch,  he  mortgaged  the  same  on  the  5th  of  March,  1879,  to 
secure  the  repayment  of  $250  and  interest,  at  10  per  cent. ; 
principal  payable  on  the  5th  of  March,  1884,  the  interest 
yearly,  meanwhile,  and  the  plaintiff  covenanted  with  the 
mortgagee  to  pay  the  same  accordingly. 

On  the  20th  February,  1880,  the  plaintiff  conveyed  to  the 
defendant,  his  son,  his  equity  of  redemption  in  the  south 
half  of  said  land  in  consideration  of  his  assuming  the 
payment  of  the  principal  and  interest  then  due  on  the 
mortgage,  nothing  having  been  paid  thereon  ;  and  in  con- 
sideration of  such  conveyance  the  defendant  executed  to 
plaintiff  a  bond  for  the  payment  of  said  mortgage. 
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That  default  was  made  by  defendant,  in  the  payment  of 
the  interest  which  accrued  due  in  the  years  1880,  188 1, 
1882,  and  1883,  and  the  plaintiff,  who  still  retained  the 
ownership  of  the  north  half  of  said  lot,  was  called  upon  by 
the  mortgagee  each  year  to  pay,  and  plaintiff  did  pay  the 
same ;  and  the  plaintiff  sought  in  this  action  to  recover 
the  four  years'  arrears  of  interest  so  paid  for  the 
defendant,  together  with  interest  from  the  times  of 
payment. 

The  defendant,  by  his  statement  of  defence,  denied  the 
plaintiff's  right  to  recover  from  him,  the  money  so  paid  by 
the  plaintiff  on  the  mortgage. 

After  evidence  had  been  given  on  both  sides,  the  learned 
Judge  found  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  sum  of  $1  Go  being  the  arrears  of  interest 
paid  by  the  plaintiff  together  with  interest  on  the  sums  so 
paid. 

On  motion  to  enter  judgment  for  plaintiff  for  $163  and 
County  Court  costs,  it  was  objected  on  the  part  of  the 
defendant  that  the  action  was  within  the  jurisdiction  of 
the  Division  Court,  and  should  have  been  tried  in  that 
Court. 

After  taking  time  to  look  into  the  authorities  cited,  the 
learned  Judge  gave  judgment. 

*  *  "In  Kinseyy.  Roche,  8  P.  V,.  515,  the  action  was  by  a  surety 
who  had  signed  a  joint  note  with  defendant.  It  was  held  the  debt  did 
not  exist  at  the  time  the  note  was  given,  that  there  was  no  debt  or  claim 
until  the  plaintiff  had  paid  the  note  or  part  of  it.  It  was  not  ascertained 
when  the  note  was  paid.  No  doubt  the  possible  liability  of  the  defendant 
to  the  plaintiff  is  limited  by  the  amount  of  the  note.  It  cannot  be  larger, 
it  may  be  less,  but  whatever  it  is,  it  is  ascertained  by  the  note. 

"In  Wiltsie  v.  Ward,  8  A.  R.  549,  the  action  was  upon  a  paper  which 
contained  a  condition,  and  the  learned  Judge  in  his  judgment  says  :  'It 
may  be  argued  that  if  the  condition  were  shewn  to  have  been  complied 
with,  or  performed,  the  action  would  be  maintainable.  This  can  scarcely 
be  considered  a  fair  interpretation  of  the  expressions  here  used.  The 
amount  is  to  be  ascertained  by  the  signature  of  the  defendant.  The  fair 
meaning  of  these  words  surely  is,  that  the  ascertainment  means  of  some 
certain  and  definite  sum,  and  not  to  be  subject  to  any  contingency  or  con- 
dition which  may  never  happen.  *  *  To  hold  such  an  agreement  as 
that  sued  on  within  the  statute  would  be  contrary  to  the  manifest  policy 
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of  the  Act  as  well  as  contrary  to  the  plain  meaning  of  the  words  used.  I 
say  plain  meaning,  because  the  writing  does  not  ascertain  the  amount  due 
but  only  the  amount  that  might  thereafter  become  due  in  certain  events' 
*  *  I  have  already  held  that  the  mortgage  mentioned  in  the  pleadings 
is  the  mortgage  intended  by,  and  referred  to,  in  the  bond.  And  I  now 
hold  that  by  the  wording  of  the  bond  *  *  the  mortgage  becomes  in- 
corporated with  it  and  forms  a  part  of  it,  otherwise  the  bond  means 
nothing.  The  bond  is  therefore  an  undertaking  to  pay  an  existing  ascer- 
tained debt,  absolutely  ascertained  and  clearly  set  out  in  the  bond  whi«h 
is  signed  by  defendant.  It  is  clearly  not  analogous  to  Kitisey  v.  Roche, 
and  there  is  no  possible  contingency  as  in  Wiltsie  v.  Ward.  I  therefore 
think  the  case  on  the  bond  is  clearly  within  the  jurisdiction  of  the 
Division  Court.  My  opinion,  therefore,  is,  that  the  DivisionfCourt  has 
jurisdiction  in  the  matter  in  this  cause,  and  I  do  not  see  any  good  reason 
for  granting  the  certificate  asked  for. 

"  It  is  ordered  that  the  plaintiff  be  allowed  to  enter  judgment  for  $163 
with  Division  Court  costs,  and  that  the  defendant  be  allowed  to  set  off 
his  County  Court  costs  against  plaintiffs  judgment  and  Division  Court 
costs." 

The  plaintiff  thereupon  appealed  to  this  Court  and  the 
appeal  came  on  for  hearing  on  the  28th  of  May,  1888.* 

Aylesworth^iov  the  appellant.  I  submit  that  the  learned 
Judge  below  took  an  erroneous  view  upon  the  question 
of  costs  and  that  the  order  pronounced  by  him  so  far  as 
the  same  directs  a  set-off  of  the  defendant's  County  Court 
costs  against  the  plaintiff's  judgment  should  be  varied, 
as  it  is  contended  he  proceeded  on  an  entirely  wrong 
principle  in  making  that  order :  Cooper  v.  Vesey,  20  Ch. 
D.  611;  Re  Silver  Valley  Mines,  21  Ch.  D.  381  ;  Butcher 
v.  Pooler,  24  Ch.  D.  273  ;  Wansley  v.  Smalhvood,  11  A.  R. 
439,  But,  even  the  question  of  costs  is  a  matter  entirely 
in  the  discretion  of  the  learned  Judge,  then  I  contend 
he  has  exercised  an  improper  discretion  in  withholding 
from  the  plaintiff  his  full  County  Court  costs,  and  worse 
still  in  ordering  him  to  pay  the  defendant's  County 
Court  costs,  the  plaintiff  having  succeeded  in  the  action. 
And  here  the  learned  Judge  having  granted  leave  to 
appeal,  an  appeal  from  the  discretion  exercised  by  him 
in  the  disposition  of  the  costs  will  lie  :  Mitchell  v.  Van- 

*  Present. — Hagarty,  C.  J.  O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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dusen,  J  4  A.  R.  517,  is  a  distinct/  authority  for  this 
contention.  Here  the  debt  sued  for  or  the  original  amount 
of  the  plaintiff's  claim  was  unascertained  by  the  signature 
of  the  defendant,  as  is  required  by  the  Division  Court  Act 
of  1880,  in  order  to  give  jurisdiction  to  that  Court.'  The 
amounts  paid  at  various  times  by  the  plaintiff  for  the 
defendant  in  respect  of  this  mortgage  were  not,  nor  was 
the  original  amount  of  the  claim,  ascertained  at  any  time 
by  the  signature  of  the  defendant. 

The  effect  of  the  bond  was,  as  between  the  plaintiff  and 
defendant,  to  make  the  defendant  the  person  primarily  liable 
for  the  payment  of  the  mortgage,  and  to  render  the  plain- 
tiff only  secondarily  liable  in  the  event  of  the  defendant 
neglecting  to  pay.  In  other  words,  as  between  the  plaintiff 
and  defendant,  the  defendant  became  the  principal  debtor, 
and  the  plaintiff  his  surety;  and  the  principal  debtor  having 
neglected  or  refused  to  pay^the  interest  as  it  accrued,  and 
the  surety,  the  plaintiff,  having  been  called  upon  to  pay 
did  pay  the  money  for  the  use  and  benefit  of  the  defendant, 
the  amount  of  which  was  never  ascertained  by  the  signa- 
ture of  the  defendant :  Kinsey  v.  Roche,  and  Wiltsie  v. 
Ward,  referred  to  by  the  learned  Judge  are  clear  authority 
for  this  position.  In  fact  no  liability  on  the  part  of  the 
defendant  to  the  plaintiff  ever  arose  until 'the  time  the 
plaintiff  was  called  upon  to  pay  and  did  pay  the  money 
due  on  the  mortgage  ;  and  neither  then  nor  at  an3^  time 
since  has  there  been  any  ascertainment  by  the  signature 
of  the  defendant  of  the  amount  so  paid. 

Symons  for  the  respondent.  The  only  sum  the  father 
-ever  paid  for  the  son  was  the  $163  and  therefore  that  was 
the  only  sum  ever  payable  by  the  son  to  his  father.  He 
referred  to  and  commented  on  Graham  v.  lomlinson,  1% 
P.  R.  367  ;•  Forfar  v.  Climie,  10  P.  R.  90. 

June  29.  1888.  Patterson,  J.  A. — The  plaintiff  made 
a  mortgage  on  his  lot  for  $250,  payable  at  the  end  of 
five  years,  with  interest  payable  yearly  at  ten  per  cent.; 
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and  before  anything  was  paid  or  due  for  interest  he  con- 
veyed part  of  the  land  to  his  son,  the  defendant,  in  con- 
sideration of  the  son  undertaking  the  payment  of  the 
mortffa^e. 

The  defendant  gave  a  bond  to  the  plaintiff  in  the  penalty 
of  $500,  conditioned  for  the  payment  of  the  mortgage, 
money  and  interest,  and  reciting  the  son's  agreement  to 
pay  it  according  to  the  tenor  of  the  mortgage. 

The  interest  was  payable  on  the  5th  of  March,  in  1880, 
and  each  of  the  four  following  years,  and  the  principal  on 
the  5th  of  March,  1884.  The  son  paid  the  principal  and 
the  last  year's  interest  to  the  mortgagee,  but  he  had  been 
away  from  the  country  in  the  four  preceding  years,  and 
his  father,  who  was  directly  liable  on  the  mortgage,  and 
who  retained  part  of  the  land  covered  by  it,  paid  the  inter- 
est for  those  four  years. 

This  action  is  to  recover  those  payments  from  the  defen- 
dant. A  defence  was  set  up  which  did  not  succeed.  The 
plaintiff  has  judgment  for  $163,  but  the  learned  Judge 
held  that  the  action  was  within  the  jurisdiction  of  the 
Division  Court,  on  the  ground  that  it  was  a  claim  for  the 
recovery  of  a  debt  or  money  demand,  the  original  amount 
of  which  was  ascertained  by  the  signature  of  the  defen- 
dant. In  cases  of  that  description  the  jurisdiction  of  the 
Division  Court  extends  to  $200  :  R.  S.  O.  ch.  51,  sec.  70. 

The  learned  Judge  took  time  to  consider  the  question 
of  jurisdiction  for  the  purpose  of  awarding  the  appropriate 
costs,  and  he  gave  effect  to  the  conclusion  he  arrived  at  by 
ordering  that  the  plaintiff  should  have  judgment  for  $163. 
with  Division  Court  costs,  and  that  the  defendant  be  al- 
lowed to  set  off  his  County  Court  costs  against  the  plain- 
tiff's judgment  and  Division  Court  costs. 

If  the  decision  merely  deprived  the  plaintiff  of  his  cost* 
in  the  exercise  of  the  discretion  of  the  learned  judge,  there 
would  be  something  to  say  against  our  entertaining  an  ap- 
peal from  it,  even  though  the  decision  was  influenced  by 
a  doubt  or  a  misapprehension  as  to  the  jurisdiction  of  the 
lower  Court ;  but  this  decision  makes  the  plaintiff,  though 
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^wholly  successful  in  his  action,  pay  the  costs,  or  the  greater 
part  of  the  costs,  of  the  unsuccessful  defendant,  and  is, 
therefore,  a  proper  subject  of  appeal :  Mitchell  v.  Van- 
Dasen,  14  A.  R.  517  ;  Wills  v.  Carman,  14  A.  R.  656. 

I  do  not  think  the  decision  can  be  supported. 

The  fallacy  is  in  treating  the  defendant's  bond  as  the 
admission  of  a  debt  or  money  demand  due  from  the  defen- 
dant to  the  plaintiff.  The  agreement  recited  in  the  bond 
evidences  the  assumption  by  the  defendant  of  the  mort- 
gage debt,  and  an  undertaking  to  pay  it  to  the  mortgagee. 
The  extent  of  the  liability  thus  assumed  is  ascertained,  but 
not  as  a  debt  to  the  plaintiff,  or  as  a  money  demand  of  his 
against  the  defendant. 

The  remedy  for  breach  of  the  agreement  might  take  any 
one  of  three  technical  shapes.  It  might  be  by  action  on 
the  bond  for  the  nominal  recovery  of  the  penalty,  or  by 
action  for  damages  for  breach  of  the  recited  agreement,  or 
by  action  for  money  paid  to  the  use  of  the  defendant  at 
his  request,  the  request  being  implied  from  the  liability  of 
the  plaintiff  on  the  mortgage,  and  the  relationship  of  prin- 
cipal and  surety  created  by  the  defendant  becoming,  by 
agreement,  the  principal  debtor. 

Whichever  form  of  action  was  adopted,  the  substantial 
recovery  would  be  the  same,  if ,  as  is  the  case,  the  plaintiff 
had  paid  the  money. 

This  action  is  essentially  an  action  for  money  paid  to 
the  use  of  the  defendant,  and  the  bond  is  evidence  of  facts 
essential  to  the  maintenance  of  the  action ;  but  the  debt  or 
money  demand  arises  from  the  payment  of  the  money,  and 
the  amount  of  it  is  not  ascertained  by  the  writing  in  the 
sense  required  to  give  jurisdiction  to  the  Division  Court 
beyond  $100. 

The  cases  cited  to  us  of  Kinsey  v.  Roche,  8  P.  R.  515  ; 
Wiltsie  v.  Ward,  8  A.  R.  549  ;  and  Forfar  v.  Glimie,  10 
P.  R.  90,  are  all  consistent  with  this  interpretation,  and 
.are  useful  illustrations  of  the  construction  of  the  statute. 
I  think  the  appeal  should  be  allowed  with  costs. 
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Osler,  J.  A. — I  will  merely  add  to  what  my  brother 
Patterson  has  said,  that  the  case  of  Graham  v.  Tomlinson. 
12  P.  R.  367,  which  is  said  to  have  overruled  Kinsey  v. 
Roche,  8  P.  R.  515,  has  not  been  overlooked.  I  have 
reconsidered  the  latter  case,  I  hope,  without  any  undue 
prejudice  in  favour  of  it,  but  see  no  reason  to  depart  from 
the  view  I  there  took  of  the  meaning  of  section  23  of  the 
Division  Courts  Act  of  1880,  now  R.  S.  O.  ch.  51,  sec.  70, 
(c),  viz.,  that  the  claims  there  referred  to  are  claims  upon 
instruments,  such  as  notes  or  otherwise,  in  which  a  debt  or 
money  demand  is  acknowledged  in  favour  of  a  creditor. 
This  does  not  exclude,  nor  did  I  intend  to  exclude  a  case 
where  an  existing  bebt  or  money  demand  is  ascertained  by 
an  admission  or  acknowledgment  of  it  under  the  signature 
of  the  defendant,  as  in  the  two  illustrations  mentioned  in 
the  judgment  in  Graham  v.  Tomlinson,  at  pp.  369,  370. 

What,  in  my  view,  was  intended  by  the  sub-section  was 
to  confer  increased  jurisdiction  upon  the  Division  Court  in 
cases  where  the  amount  or  original  amount  of  the  claim 
being  one  for  a  debt  or  money  demand  is  ascertained,  as 
to  the  amount,  by  the  signature  of  the  defendant.  The 
difference  in  the  scope  of  sub-sec  3  and  sub-sec  2  is 
marked. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 

Appeal  allowed  with  costs. 
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McPherson  v.  Wilson. 

Parol  evidence — Fraud— Misrepresentation — Written  Agreement. 

In  an  action  for  not  delivering  promissory  notes  for  the  price  of  a  harvest- 
ing machine  as  stipulated  for  in  a  writing  signed  by  the  defendant, 
swore  at  the  trial  that  he  never  agreed  to  give  such  notes  and  that  by 
the  agreement  verbally  entered  into  by  him  with  plaintiffs  agent  no 
such  stipulation  was  made  and  that  when  the  writing  was  read  over 
by  the  agent  no  mention  was  made  of  such  notes ;  and  defendant 
sought  to  call  witnesses  present  at  the  bargain  to  prove  these  facts,  but 
the  Judge  refused  to  permit  such  evidence  to  be  given  as  fraud  was 
not  set  up  as  a  defence ;  and  also  refused  to  allow  an  amendment 
setting  up  such  defence  by  reason  of  which  judgment  was  entered 
against  defendant,  which  the  Judge  refused  to  set  aside. 

On  appeal,  this  Court,  whilst  expressing  no  opinion  as  to  the  effect  the 
evidence,  if  given,  ought  to  have  with  the  jury,  were  of  opinion  it 
ought  to  have  been  submitted  to  them,  and  if  necessary  for  that  purpose 
that  an  amendment  should  have  been  permitted  at  the  trial.  The 
appeal  was,  therefore,  allowed  with  costs,  and  a  new  trial  ordered 
without  costs. 

This  was  an  appeal  from  a  judgment  of  the  County  Court 
of  the  county  of  Middlesex,  dismissing  with  costs,  an 
application  made  to  that  court,  to  set  aside  the  verdict 
entered  for  the  plaintiff,  and  for  a  new  trial ;  or  to  enter  a 
non-suit  or  judgment  for  the  defendant,  and  came  on  to  be 
heard  on  the  25th  of  May,  1888  * 

G.  W.  Marsh,  for  the  appellant. 
Macbeth,  for  the  respondent. 

June  29,  1888.  Hagarty,C.J.O. — A  written  agreement 
is  set  out  shewing  that  defendant,  in  December,  1885,  agreed 
to  purchase  a  machine  from  plaintiff  for  $225,  deliverable 
the  following  spring  in  time  for  the  Thorndale  fair,  and  sets 
out  defendant's  contract  to  give  his  three  several  notes  for 
$75  each,  payable  1st  January,  1887-8-9,  averment  of 
delivery,  acceptance,  and  refusal  to  give  the  notes  or  pay 
the  price. 

Defence  denies  the  agreement  set  out.,  alleges  that  the 
agreement  was  verbal,  and  no  agreement  that  he  should  give 
notes;  that  three  persons  were  present,  called  to  witness 

*Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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the  verbal  agreement;  "that  plaintiff's  agent  requested  de- 
fendant to  sign  a  writing  which  he  stated  was  a  memo- 
randum of  the  sale  of  the  machine,  and  was  intended 
merely  to  bind  the  bargain,  and  would  not  vary  or  interfere 
with  the  agreement  made  between  them  as  aforesaid,  and 
defendant  signed  the  writing  on  that  understanding,  and 
it  is  the  only  writing  that  defendant  has  signed  relating  to 
the  purchase  of  the  machine." 

This  language  is  certainty  very  inartificial,  and  somewhat 
unusual  even  in  these  days  of  loose  allegation.  But  it  seems 
to  amount  to  this  :  "  I  made  a  verbal  bargain.  I  made  no 
promise  whatever  to  give  promissory  notes.  You  asked 
me  to  sign  a  memorandum  not  in  any  way  to  interfere 
with  the  terms  of  our  bargain,  and  I  signed  it  on  that 
understanding,  and  the  agreement  on  which  you  now  seek 
to  charge  me  is  not  that  which  I  made." 

At  the  trial  the  defendant  swore  he  never  agreed  to  give 
notes ;  that  the  agent  read  the  memorandum  over ;  that  he 
does  not  think  it  contained  any  promise  to  give  notes,  and 
that  he  first  heard  of  notes  long  after  in  the  summer  of 
1887  ;  and  plaintiff's  counsel  objected  (with  success)  to  his 
answering  the  question  whether  he  would  have  signed  it 
if  there  had  been  such  a  promise. 

Two  witnesses  stated  that  nothing  was  said  about  notes 
when  the  bargain  was  made ;  that  there  was  no  bargain  to 
give  notes,  and  the  writing  as  read  did  not  mention  notes. 
The  learned  Judge  held  all  this  evidence  inadmissible  to  go 
to  the  jury  as  defendant  had  not  pleaded  fraud,  and  refused 
to  add  a  plea  of  fraud  unless  plaintiff  consented,  and  he 
directed  the  jury  that  all  they  had  to  give  a  verdict  for 
was  the  price. 

The  object  of  all  rules  as  to  pleading  a  defence  must  be 
that  the  plaintiff  may  have  full  notice  of  what  is  alleged 
against  his  claim.  I  think  it  is  clear  that  the  word  fraud 
need  not  be  used,  nor  the  word  fraudulently. 

But  this  defence  averred  that  he  never  made  the  agree- 
ment sued  on  ;  that  he  never  agreed  to  give  notes  ;  that 
the  bargain  was  completed  verbally  and  that  he  signed  the 
writing  produced  on  the  assurance  that  it  was  not  to  vary 
or  interfere  with  the  verbal  bargain. 
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There  was  thus  full  notice  to  plaintiff'  of  the  intended 
defence,  and  I  think  it  unfortunate  that  if  an  amendment 
had  been  technically  necessary,  it  was  not  made.  I  think 
it  would  not  have  been  absolutely  necessary  for  the  jury 
to  find  that  a  fraud  had  been  committed  by  the  agent.  If 
they  were  satisfied  that  the  bargain  was  completed  verbally, 
— a  complete  contract — then  I  think  it  is  open  to  the  de- 
fendant to  be  allowed  to  shew,  if  he  can,  that  the  writing 
does  not  properly  represent  it,  because  he  signed  it  on  the 
representation  that  it  was  a  true  statement  of  the  completed 
bargain,  and  without  being  aware  of  the  introduction  of  a 
new  term  as  to  giving  notes.  He  was  stopped  when  asked 
if  he  would  have  signed  if  he  knew  or  had  noticed  this 
term. 

It  would  not,  I  consider,  be  necessary  for  the  jury  on  a 
proper  direction  to  find  fraud  in  the  agent.  It  is  possible 
to  view  what  took  place  as  the  result  of  mistake  on  the 
part  of  the  latter.  The  question  would  be  in  substance^ 
was  there  a  fully  completed  verbal  arrangement  ?  Was 
the  writing  a  true  reduction  of  that  agreement  ?  Did  the 
defendant  sign  it  on  the  representation  or  understanding 
that  it  was  nothing  but  a  transcript  of  the  verbal  contract,, 
coupled,  of  course,  with  the  express  direction  that  if  he 
read  it  and  signed  it  with  the  knowledge  of  its  provision 
as  to  notes,  he  is  bound  by  it. 

We  may  fully  agree  with  the  learned  Judge  in  his  proper 
caution  as  to  varying  or  disturbing  a  written  contract,  but 
we  must  see  whether  the  defendant  was  legally  prevented 
from  presenting  to  the  jury  a  defence  which  lie  was  entitled 
to  offer. 

Osler,  J.  A. — There  ought  in  my  opinion  to  be  a  new 
trial,  though  I  regret  it,  as  I  am  not  disposed  to  think  that- 
the  ruling  of  the  learned  J udge  at  the  trial  will  in  the  end 
be  found  to  have  done  the  defendant  any  injustice.  But  the 
defence  as  pleaded  does  substantially  set  up  that  defendant 
was  induced  to  sign  the  agreement  sued  on  by  the  fraud  of 
the  plaintiff's  agent.    He  set  out  that  there  was  a  verbal 
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agreement  containing  certain  terms,  and  that  he  was  then 
asked  by  the  agent  to  sign  a  writing  as  a  memorandum  of 
the  sale  to  bind  the  bargain,  but  which  would  not  vary  or 
interfere  with  the  verbal  agreement ;  that  the  defendant 
signed  the  writing  on  that  understanding  and  it  was  the 
only  writing  he  signed  relating  to  the  purchase  of  the 
machine.  The  writing  now  sued  on  contains  a  promise 
b}T  the  defendant  to  give  notes  for  the  price,  which  the  de- 
fendant asserts  was  not  one  of  the  terms  of  the  verbal 
bargain. 

However  unlikely  it  is  that  the  defendant  will  be  able 
to  prove  such  a  state  of  facts  as  he  has  averred  in  his 
def  ence,  or  to  induce  a  jury  to  believe  that  he  did  not  know 
or  had  not  agreed  that  he  was  to  give  notes  for  the  price, 
or  did  not  know  that  the  agreement  he  signed  contained 
such  stipulation,  the  defence  as  pleaded  sufficiently  avers 
that  he  was  induced  to  sign  the  agreement  by  the  fraud- 
ulent misrepresentation  of  its  contents  by  the  plaintiff's 
agent.  It  is  not  essential  that  the  term  "fraud"  should 
be  used  if  the  facts  alleged  shew  it. 

From  time  to  time  during  the  trial  the  defendant's  coun- 
sel was  trying,  it  may  be  said,  to  evade  the  force  of  this 
ruling,  and  some  questions  were  put  to  the  defendant  and 
his  witnesses,  partly  bringing  out  the  defence,  the  answers 
to  which,  so  far  as  the  defendant's  cross-examination  goes, 
rather  lead  to  the  inference  that  he  knew  the  notes  were 
to  be  given  by  him ;  but  nevertheless  evidence  of  the  real 
bargain  being  other  than  the  writing  discloses,  was  rejected, 
and  the  witnesses  called  by  the  defendant  accordingly  do 
not  speak  as  to  it,  and  the  case  was  submitted  to  the  jury 
simply  upon  the  question  of  damages. 

Defendant's  counsel  submitted  that  there  was  evidence 
to  shew  that  "  the  writing  was  not  in  that  shape  when 
defendant  signed  it,"  meaning,  1  presume,  that  it  contained 
other  terms  than  those  which  the  plaintiff's  agent  had  stated 
that  it  did  contain.  To  which  the  learned  Judge  replied^ 
that  he  would  not  submit  the  evidence  to  the  jury,  but 
would  enter  a  verdict  for  the  plaintiff. 
38 — VOL.  XV.  A.R. 
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It  appears  to  me  that  the  defendant  should  on  these 
pleadings  have  been  permitted  to  give  evidence  if  he  could 
-do  so,  of  what  the  real  bargain  was,  and  that  if  by  the 
terms  of  that  bargain  notes  were  not  to  be  given,  the  case 
should  have  been  submitted  to  the  jury  whether  the  defen- 
dant's signature  to  the  agreement  had  been  obtained  by  the 
agent's  misrepresentation  of  its  contents. 

I  think  the  appeal  should  be  allowed. 

Burton  and  Patterson,  J  J.  A.,  concurred. 

Appeal  allovjed  with  costs;  new  trial  without  costs. 
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Stuart  v.  Grough  et  al. 

Attachment  of  debts — Equitable  debt — Payment  by  garnishee  to  attaching 
creditor  after  appointment  of  receiver — Receiver. 

The  interest  of  a  debtor  in  a  trust  estate  consisting  of  the  right  to  a  share 
of  the  proceeds  of  the  sale  of  such  estate  when  made  by  the  trustees, 
is  not  attachable  under  rule  370  (Consol.  Rule  935)  relating  to  the 
attachment  of  debts.  It  is  only  a  debt  legally  or  equitably  due  or 
accruing  due,  that  is  to  say,  debitum  in  proesenti  solvendum  in  futuro, 
which  is  capable  of  attachment  ;  moneys  which  may  or  may  not  become 
payable  by  a  trustee  to  his  cestui  que  trust  are  not  debts. 

The  case  of  Deeming  v.  Woon,  7  A.  R.  42  is  not  to  be  followed  being  founded 
on  Re  Cowans  Estate  18  Ch.  D.  638  which  is  now  overruled  by  Webb  v. 
Stenton,  11  Q.  B.  D.  530. 

Judgment  of  Ferguson,  J.,  reversed. 

The  proper  course  in  such  a  case  is  to  obtain  equitable  execution  against 
the  debtor's  interest  by  the  appointment  of  a  receiver.  For  this  pur- 
pose it  is  now  unnecessary  that  the  creditor  should  issue  writs  of  fi.  fa. 
against  goods  or  lands. 

After  an  order  to  pay  over  had  been  made  upon  a  garnishee  summons, 
but  before  the  property  had  been  sold  by  the  trustees,  an  order  for  a 
receiver  had  been  obtained  by  another  judgment  creditor,  under  which 
a  receiver  was  duly  appointed,  and  notice  thereof  given  to  the  garnishees 
(the  trustees)  and  the  attaching  creditor.  Notwithstanding  this  the 
garnishees  subsequently  without  further  compulsion  or  threat  of  execu- 
tion paid  the  money  to  the  attaching  creditor  without  moving  against 
the  attaching  order,  and  without  notice  to  the  receiver,  or  giving  him 
an  opportunity  of  doing  so  : 

Held,  that  the  equitable  execution  must  prevail,  and  such  payment 
did  not  discharge  the  garnishees.  The  effect  of  the  order  for  a  receiver 
was  absolutely  to  preclude  the  judgment  creditor  from  enforcing  the 
order  to  pay  over  and  the  garnishees  from  disposing  of  the  money  when 
received  by  them,  (otherwise  than  by  paying  it  to  the  receiver),  without 
leave  of  the  Court. 

The  duty  of  garnishees  who  have  notice  of  circumstances  affecting  the 
right  of  the  attaching  creditor  to  enforce  the  order  to  pay  over  pointed 
out. 

Wood  v.  Dunn,  L.  R.  2Q.  B.  D.  72,  considered. 

The  effect  of  the  appointment  of  a  receiver  upon  the  rights  of  an  attaching 

creditor  considered. 
Hawkins  v.  Gathercole,  1  Drew.  12;  Ames  v.  Birkenhead  Dock  Co.,  20 

Beav.  332,  acted  on. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Ferguson,  J.,  pronounced  on  the  11th  of  November, 
1887. 

The  facts,  shortly  stated,  are,  that  James  Sault  died 
in  May,  1883,  and  by  his  will  dated  21st  February,  1882, 
devised  and  bequeathed  his  real  and  personal  property  to 
the  defendants  in  trust  to  be  sold  for  the  benefit  of  his 
eight  children,  among  others  the  defendant  James  Sault, 
and  the  plaintiff  Samuel  Sault,  "  the  proceeds  to  be  divided 
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between  them  share  and  share  alike,  but  so  that  the  said 
Samuel  Sault  shall  receive  $4.50  less  than  the  other  children.'* 
In  the  event  of  the  death  of  any  of  the  children  before 
the  distribution,  the  share  of  the  child  so  dying  was  to  go 
to  his  or  her  "  heirs,"  share  and  share  alike. 

In  October,  1883,  one  James  Simpson  recovered  judgment 
against  Samuel  Sault  for  $1645,  and  costs,  and  by  way  of 
equitable  execution  obtained  an  order  for  the  appointment 
of  a  receiver  of  such  part  of  the  proceeds  and  profits  of  the 
estate  of  said  James  Sault  as  the  judgment  debtor  Samuel 
Sault  was  entitled  to,  as  was  then  in  or  might  thereafter 
come  to  the  hands  of  the  defendants  as  such  trustees. 
Pursuant  to  this  order  one  J.  M.  Stuart  was  in  October, 
1883,  appointed  receiver.  He  soon  afterwards  died,  and 
the  plaintiff  Alex.  Stuart  was  appointed  in  his  stead.  It 
was  admitted  that  due  notice  of  this  order  and  of  the 
several  appointments  made  thereunder  had  been  forthwith 
given  to  the  defendants. 

The  testator's  estate  was  sold,  and  the  proceeds  received 
by  them  in  1886,  and  this  action  was  by  direction  of  the 
court  brought  by  the  receiver  and  Samuel  Sault  as  plain- 
tiffs, to  compel  defendants  to  pay  over  to  the  former 
Samuel  Sault's  share  of  the  estate  in  order  to  satisfy 
Simpson's  judgment. 

In  answer  to  the  action  the  defendants  alleged  that  prior 
to  the  recovery  of  that  judgment  a  garnishee  order  and  sum- 
mons had  been  granted  on  the  application  of  the  now  defen- 
dant James  Sault,  whereby  it  was  ordered  that  all  debts 
owing  or  accruing  due  from  the  defendants,  the  garnishees y 
to  the  said  Samuel  Sault,  the  judgment  debtor,  should  be 
attached  to  answer  a  judgment  theretofore  recovered  against 
him  by  the  said  James  Sault ;  and  that  on  the  15th  Septem- 
ber, 1883,  an  order  was  made,  after  service  upon  the  defen- 
dants of  the  attaching  order  and  summons,and  after  hearing 
them  in  person,  whereby  it  was  ordered  that  they  should 
pay  to  the  judgment  creditor  James  Sault  the  debt  due 
from  them  to  said  Samuel  Sault,  or  so  much  thereof  as 
should  be  sufficient  to  satisfy  the  judgment,  as  and  when 
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the  debt  due  by  them  to  Samuel  Saulfc  should  become  due 
and  payable,  and  that  in  default  execution  should  issue  for 
the  same. 

These  orders  were  duly  served  on  the  defendants  before 
the  recovery  of  Simpson's  judgment,  and  were  in  full  force 
on  the  12th  August,  1886,  when  they  paid  over  Samuel 
Sault's  share  of  the  proceeds  of  the  sale  to  James  Sault  in 
assumed  compliance  with  the  order  of  the  15th  September 
1883. 

The  learned  Judge  of  the  Court  below  considering  him- 
self bound  by  the  decision  of  this  court  in  Leeming  v. 
Woon,  7  A.  R.  42,  held  that  Samuel  Sault's  interest  was 
attachable  as  an  accruing  debt,  and  dismissed  the  action. 

The  facts  appear  more  fully  in  the  report  of  the  case  15 
O.  R.  66. 

The  appeal  came  on  to  be  heard  on  the  29th  of  May, 
1888* 

MacKelcan,  Q.  C,  for  the  appellants. — There  was  no 
debt  owing  or  accruing  due  from  the  defendants  to 
Samuel  Sault  the  judgment  debtor  on  the  3rd  September  5 
1883,  when  the  order  attaching  such  supposed  debt  was 
obtained  by  the  defendant  James  Sault,  as  judgment 
creditor. 

In  Re  Cowans  Trusts  14  Ch.  D.  638  referred  to  in  the 
judgment  appealed  from,  the  money  sought  to  be  attached 
was  payable  to  the  judgment  debtor  by  the  garnishee 
under  an  order  of  the  Court,  which  was  in  effect  a 
judgment. 

In  Leeming  v.  Woon,  7  A.  R.  42,  money  actually  in  the 
hands  of  a  receiver  payable  to  a  judgment  debtor  was 
held  to  be  garnishable.  In  the  present  case  there  was  no 
money  in  the  hands  of  the  garnishees  at  the  time  the 
supposed  debt  was  attached. 

The  proceeding  by  garnishment  order  is  only  applicable 
where  a  third  person  is  indebted  to  the  judgment  debtor. 
Here  the  judgment  creditor  is  one  of  the  garnishees  and  is 
not  a  third  person. 

-* Present, — Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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The  question  here  is  one  of  priority  between  creditors, 
and  the  creditor  who  has  taken  the  appropriate  proceed- 
ings by  way  of  equitable  execution  to  reach  the  interest  of 
the  debtor  in  his  father's  estate  is  entitled  to  succeed  as 
against  a  creditor  who  has  not  taken  the  proper  steps  to 
do  so.  An  execution  against  goods  would  have  been  in- 
effectual  to  reach  it ;  so  also  would  an  execution  against 
lands ;  and  an  order  attaching  such  interest  as  a  debt 
would  have  been  equally  ineffectual.  The  appointment  of 
a  receiver  was  the  only  proceeding  by  which  the  interest 
of  the  judgment  debtor  could  at  that  time  be  reached. 

Moss,  Q.  C,  for  the  respondents- -The  order  made  in 
the  suit  of  Sault  v.  Sault  was  properly  made  by  the- 
learned  local  judge  at  Berlin,  and  was  warranted  by  the 
authorities. 

If  Webb  v.  Stenton,  11  Q.  B.  D.  518,  decides  an}^- 
thing  at  variance  with  Leeming  v.  Woon,  7  A.  R.  42,  the 
latter  being  a  judgment  of  our  own  Court  of  Appeal,  should 
be  followed  in  preference  to  that  decision. 

The  Court  could  not  grant  the  relief  asked  by  the 
plaintiffs  (appellants)  without  setting  aside  the  order 
absolute  garnishing  the  fund,  which  they  would  have  no 
power  in  these  proceedings  to  do :  Victoria  Mutual  Fire 
Insurance  Go.  v.  Bethune  et  al.,  1  A.  R  398. 

The  respondents  in  good  faith  made  the  payment  under 
the  attachment  proceedings,  and  such  payment  is  a  valid 
discharge  to  them. 

The  plaintiffs  cannot  claim  any  better  rights  against  the 
defendants  than  the  plaintiff  Samuel  Sault  alone  could 
have  asserted,  and  clearly  he  could  not  claim  these  mone}7s 
from  the  defendants  after  they  had  been  paid  over  under  an 
order  made  in  a  proceeding  to  which  he  was  a  party,  and 
after  due  notice  to  him,  and  after  hearing  his  rights  dis- 
cussed. 

Suppose  for  a  moment  that  the  plaintiff  Stuart  had 
received  the  moneys  in  question  here,  he  would  hold  them 
in  trust  for  the  parties  entitled  according  to  their  priorities, 
and  would  at  once  have  to  refund  the  whole  to  James  Sault. 
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September  12,  1888.  Osler,  J.  A. — The  questions  for 
our  decision  are  (1)  whether  the  interest  of  the  judgment 
debtor  in  his  father's  estate  was  capable  of  being  attached 
under  rule  370,  and  following  rules  of  the  Judicature  Act, 
as  a  debt  accruing  from  the  trustees  to  him  when  the 
attaching  order  and  the  order  to  pay  over  were  made  : 
and  (2)  whether  payment  by  the  trustees  (garnishees) 
after  notice  of  the  appointment  of  a  receiver  is  a  defence 
to  them  in  the  present  action. 

It  may  be  conceded  that  if  a  receiver  had  not  been  ap- 
pointed, payment  by  the  garnishees  under  the  order  of  a 
Court  of  competent  jurisdiction  would  have  been  a  com- 
plete discharge  to  them  by  force  of  Rule  376;  even  though 
the  decisions  under  the  authority  of  which  the  order  was 
made  had  been  afterwards  overruled  or  disapproved  of- 
So  long  as  the  particular  order,  having  been  regularly 
obtained,  remained  in  force  unreversed,  the  defendants,  in 
the  absence  of  notice  of  anything  directly  affecting  it,  would 
have  been  justified  in  obeying  it,  and  the  judgment  creditor 
in  enforcing  it :  Randall  v.  Lithgood,  12  Q.  B  D.  525. 

It  is  clear,  as  the  authorities  now  stand,  that  the 
interest  of  Samuel  Sault  in  his  fathei  !a  esjtateJwas  not  liable 
to  be  attached  under  the  rules  of  the  Judicature  Act  relat- 
ing to  the  attachment  of  debts.  It  certainly  was  not  a 
debt  legal  or  equitable  presently  payable  to  him  by  the 
trustees,  nor  was  it  an  accruing  debt ;  that  is  to  say, 
debitum  in  prsesenti  solvendum  in  futuro,  within  the 
meaning  of  Rule  370.  The  case  of  Webb  v.  Stenton, 
11  Q,  B.  D.  530,  decided  two  months  before  the  date  of 
the  attaching  order  in  this  case,  exactly  applies.  There 
the  judgment  creditor  sought  to  attach  the  future  income 
of  his  debtor,  arising  out  of  a  trust  fund,  as  an  accruing 
debt.  The  Court  interpret  that  expression,  as  applied  to 
an  equitable  debt,  to  mean  just  what  it  had  always  been 
held  to  mean  as  applied  to  a  legal  debt,  viz.,  a  debt  debitum 
in  prsesenti  solvendum  in  futuro. 

The  Master  of  the  Rolls  says  : 

"  Is  that  which  is  attempted  to  be  attached  here  an 
occruing  debt  according  to  such  interpretation.  It  is  obvious 
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it  is  not.  There  is  a  sum  of  money  which  is  to  be  payable 
out  of  the  proceeds  of  property  when  it  comes  to  the  hands 
of  the  trustees.  Nobody  can  say  that  until  then  it  is  in 
any  legal  or  equitable  sense  a  debt  which  is  debitum  in 
prsesenti.  The  money  may  never  come  to  these  trustees 
without  any  fault  of  their  own,  for  they  may  die  or  cease 
to  be  trustees  before  anything  can  become  due.  Therefore 
there  are  contingencies  upon  which  no  debt  may  ever 
arise,  and  all  that  can  be  said  of  it  is  that  it  is  probable 
that  at  the  end  of  half  a  year  "[or,  as  we  may  say  here, 
when  the  land  is  sold]"  money  may  come  into  the  hands  of 
the  trustees,  but  until  it  does  come  into  their  hands  there 
is  no  debt  between  them  and  their  cestui  que  trust." 

Fry,  L.  J.,  said  : 

"The  trustee  is  not  in  my  opinion  an  equitable  debtor 
until  there  is  money  in  hand  which  he  ought  to  pay  to 
his  cestui  que  trust,  or  until  he  has  made  himself  personally 
liable  to  pay  money  to  his  cestui  que  trust  by  reason  of 
some  breach  of  trust  or  default  in  the  performance  of  his 
duties  as  trustee." 

Lindley,  L.  J.,  "  you  may  attach  all  debts  whether  legal 
or  equitable  ;  but  only  debts  can  be  attached,  and  moneys 
which  may  or  may  not  become  payable  from  a  trustee  to 
his  cestui  que  trust  are  not  debts." 

The  case  of  Re  Cowans  Estate,  14  Ch.  D.  638,  which 
was  followed  by  this  Court  in  Leeming  v.  Woon,  7  A.  R. 
42,  so  far  as  it  decides  that  an  order  may  be  made  to  attach 
moneys  payable  to  the  cestui  que  trust  in  futuro  as  dis- 
tinguished from  moneys  actually  in  the  hands  of  the 
trustee,  was  disapproved  of,  and  the  Court  intimated  that 
the  proper  course  in  such  a  case  as  this  was  to  move  for 
the  appointment  of  a  receiver.  Equitable  execution  may 
thus  be  obtained  of  property  which  is  not  the  subject  of 
attachment.  See  Fuggle  v.  Bland,  11  Q.  B.  D.  711  ;  Anglo- 
Italian  Bank  v.  Davies,  9  Ch.  13.  275,  282  ;  Westhead 
v.  Ryley,  25  Ch.  D.  413. 

We  must  now  consider  the  effect  of  the  appointment 
of  the  receiver  in  Simpson's  suit  upon  the  rights  and 
liabilities  of  the  defendants,  under  the  attaching  order 
and  order  to  pay  over. 
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It  may  be  assumed  that  these  orders  were  obtained  in  ' 
good  faith,  in  pursuit  of  a  remedy  which  the  judgment 
creditor,  James  Sault,  conceived  himself  to  be  entitled 
to,  notwithstanding  the  unusual  circumstance  that  he  was 
himself  one  of  the  garnishees.  He  had  notice  in  both 
capacities  of  the  appointment  of  the  receiver. 

There  is  no  evidence  of  the  way  in  which  the  money 
was  paid  to  him  by  the  garnishees,  but  it  is  not  suggested, 
nor  is  it  in  the  least  probable  that  it  was  paid  under  com- 
pulsion of  the  order  to  pay  over  and  to  avoid  a  threatened 
execution. 

In  Wood  v.  Dunn,  L.  R.  2  Q.  B.  72,  the  position  of  a 
garnishee  who  pays  without  compulsion,  and  in  mere  com- 
pliance as  it  were  with  the  order  to  pay  over,  but  with 
notice  of  circumstances  affecting  the  right  of  the  attaching 
creditor  to  enforce  it,  is  much  discussed. 

That  was  an  action  by  the  trustee  for  creditors  of  one 
S.  under  the  Bankrupt  Act,  to  recover  a  debt  alleged  to  be 
due  by  the  defendant  to  S. 

A  judgment  creditor  of  S.  had  garnished  the  debt  and 
had  obtained  and  enforced  against  the  defendant  the  usual 
order  to  pay  over.  It  was  held,  following  Holmes  v.  Tut- 
ton,  5  E.  &  B.  65,  that  the  attaching  creditor  was  merely 
in  the  position  of  a  creditor  holding  security  for  his  debt, 
and  not  a  creditor  having  a  lien  within  the  meaning  of 
that  term  in  the  Bankruptcy  Act  of  1849,  and  so  had 
acquired  by  the  garnishee  order  no  interest  in  the  debt 
garnished  as  against  the  assignee  in  bankruptcy.  But  it 
was  also  held  that  as  the  debtor,  though  having  notice  of 
the  trust  deed,  had  paid  by  compulsion  of  the  order,  and 
to  avoid  execution  being  levied,  and  because  he  could  not 
otherwise  avoid  execution,  the  remedy  of  the  assignee  was 
against  the  creditor  who  had  received  the  debt,  and  not 
against  the  defendant  who  had  thus  paid  it  under  the 
sanction  of  a  court  of  competent  jurisdiction. 

"  We  think,"  say  the  Court,  "  we  must  take  the  allega- 
tion in  the  plea  to  import,  either  that  the  defendants  had 
no  notice  [cf  the  trust  deed],  or  that  if  they  had,  it  was 
under  such  circumstances  that  they  were  unable  to  get 
the  order  set  aside  before  they  were  compelled  to  pay  under 
the  immediate  threat  of  an  execution,  and  to  save  its  being 
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actually  levied.  In  either  of  these  cases  we  think  the 
remedy  of  the  assignees  is  against  the  execution  creditor 
*  *  it  is  not  necessary  for  us  to  decide  that  it  would  be 
safe  for  a  garnishee  having  been  served  with  an  order  to 
pay,  and  afterwards  and  before  payment  receiving  notice 
of  a  bankruptcy  or  a  trust  deed,  after  that  to  pay  under 
the  order  without  an  immediate  threat  of  execution,  and 
without  taking  any  steps  himself  to  get  the  order  set  aside, 
or  giving  notice  to  the  assignee  informing  him  that  he 
should  pay  unless  the  assignee  got  the  order  set  aside." 

Assuming  in  this  case  that  the  receiver  stood  in  no 
higher  position  than  the  assignee  in  bankruptcy,  yet  the 
defendants,  having  paid  with  notice  of  his  appointment, 
without  threat  of  immediate  execution,  and  without 
having  given  the  receiver  notice  of  the  garnishee  order,  or 
an  opportunity  of  setting  it  aside,  would  upon  the  principle 
of  the  decision  in  Wood  v.  Du7m,have  assumed  the  onus  of 
shewing  that  the  equitable  execution  obtained  by  Simpson 
ought  not  to  prevail  against  the  attaching  creditors  execu- 
tion by  the  attaching  order,  and  the  Court  would  have  had 
to  determine  whether  the  debtor's  interest  was  one  which 
the  attachment  could  operate  upon  or  charge  as  against  the 
appropriate  form  of  execution.  But  it  appears  to  me  that 
the  effect  of  the  order  for  a  receiver  was  absolutely  to  pre- 
clude the  judgment  creditor  from  enforcing  the  order  to 
pay  over,  and  the  defendants  from  disposing  of,  the  money 
received  by  them  (otherwise  than  by  paying  it  over  to  the 
receiver),  without  the  leave  of  the  Court,  for  the  subject 
matter  of  the  proceedings  had  by  force  of  the  order  for  a 
receiver  been  taken  into  the  custody  of  the  law,  and  no 
one  else  could  lay  hands  upon  or  interfere  with  it :  Ex  parte 
Evans,  11  Ch.  D.  691,  13  Ch.  D.  252  ;  Anglo- Italian  Bank 
v.  Davies,  11  Ch.  D.  275,  290  ;  In  re  Pope,  17  Q.  B  D.  743. 

In  Hawkins  v.  Gather  cole,  1  Drew.  12,  under  an  order 
of  the  court  made  in  a  suit  in  which  it  had  been  declared 
that  a  judgment  was  a  charge  upon  an  ecclesiastical 
benefice,  a  receiver  was  in  possession  of  the  funds  of  the 
benefice  for  the  benefit  of  the  plaintiff.  A  subsequent 
incumbrancer  with  notice  of  the  appointment  of  the  re- 
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ceiver,  lodged  and  published  a  sequestration,  but  proceeded 
no  further  with  it.  This  was  held  to  be  an  interference 
with  the  possession  of  the  receiver  and  a  contempt. 

The  Vice  Chancellor  said  : 

"It  is  quite  clear  that  when  the  Court  has  appointed  a 
receiver,  it  will  not  allow  the  possession  of  the  receiver 
to  be  disturbed  by  any  body,  however  good  his  right  may 
be,  but  the  party  thinking  he  has  a  right  paramount  to 
that  of  the  receiver,  or  rather  to  that  of  the  person  who 
has  got  the  appointment  of  the  receiver,  must,  before  he 
can  presume  to  take  any  steps  of  his  own  motion,  apply 
to  this  Court  for  leave  to  assert  his  rio-ht  against  the 
receiver ;  that  is  a  plain  rule,  if  it  were  otherwise  it 
would  be  impossible  for  this  court  to  administer  justice 
between  parties,  and  all  inconvenience  is  entirely  pre- 
vented from  the  circumstance  that  on  application  to 
this  Court,  this  Court  will  always  take  care  to  have  justice 
done,  and  to  give  any  party  who  has  a  right  paramount  to 
that  of  the  receiver,  or  the  party  obtaining  the  receiver, 
the  means  of  obtaining  justice,  and  will  even  assist  him  in 
asserting  that  right  and  of  having  the  benefit  of  it " 

Ames  v.  Birkenhead  R.  W.  Co.,  20  Beav.  332,  may  also 
be  referred  to.  On  the  8th  February,  1855,  a  receiver  was 
appointed  in  a  suit  by  the  mortgage  bond  holders  of  the 
company  to  receive  the  rates,  tolls  and  rents  of  the  com- 
pany's property.  One  Williams,  a  creditor  of  the  company 
obtained  judgment  against  it  on  the  26th  January,  1855. 
On  the  2nd  February,  he  obtained  a  garnishee  order  nisi 
against  fifteen  shipmasters  owing  tolls  to  the  company's 
trustees,  which  he  served  on  five  of  them  on  the  3rd,  4th,. 
and  5th  February.  On  the  16th  February  he  obtained  an 
order  absolute  for  payment  to  him  of  the  tolls  due  by  three 
of  them  ;  execution  to  issue  without  further  order.  The 
plaintiffs  moved  to  commit  him  for  contempt  by  interfer- 
ence with  the  receiver. 

The  question  of  priorities  between  the  mortgagees  and 
the  judgment  creditor,  was  determined  on  the  motion  to 
commit,  and  the  mortgagees  were  held  to  be  prior,  though 
the  creditors'  debt  was  secured  by  a  judgment. 
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The  order  for  the  receiver  was  held  to'be  valid,  and  the 
effect  of  it  stated  to  be  that  the  trustees  were  removed 
from  the  possession  and  receipt  of  the  rates,  tolls,  and  rents 
of  the  company.  It  was  held  that  the  motion  to  commit 
was  entitled  to  prevail.  Up  to  the  5th  Februai-y,  the  con- 
duct of  the  judgment  creditor  was  regular  and  proper,  and 
if  no  further  step  had  been  taken  he  would  properly  have 
received  payment  of  the  tolls  from  the  garnishees.  But 
on  the  8th  February,  the  order  was  made  appointing  the 
receiver. 

Romilly  M.  R.,  says  : 

"  There  is  no  question  but  that  this  Court  will  not  permit 
a  receiver  appointed  by  its  authority,  and  who  is  therefore 
its  officer,  to  be  interfered  with,  or  to  be  dispossessed  of  the 
property  he  is  directed  to  receive,  by  any  one,  although  the 
order  appointing  him  may  be  perfectly  erroneous. 

This  Court  requires  and  insists  that  application  shall  be 
made  to  the  Court  for  permission  to  take  possession  of  any 
property  of  which  the  receiver  has  taken,  or  is  directed  to 
take  possession,  and  it  is  an  idle  distinction  that  this  rule 
only  applies  to  property  in  the  actual  possession  of  the 
receiver.  If  a  receiver  be  appointed  to  receive  debts,  rents, 
or  tolls,  the  rule  applies  equally  to  all  these  cases,  and  no 
person  will  be  permitted  without  the  sanction  or  authority 
of  the  Court  to  intercept  or  prevent  payment  to  the  receiver 
of  the  debts,  rents,  or  tolls  which  he  has  not  actually 
received,  but  which  he  has  been  appointed  to  receive." 

These  authorities  clearly  define  the  position  of  the  parties 
subsequent  to  the  appointment  of  the  receiver.  The  debtor's 
interest  was  in  the  hands  of  the  officer  of  the  Court,  subject 
no  doubt  to  all  valid  charges  thereon  paramount  to  that 
created  by  the  order  for  the  receiver  in  favor  of  the  party 
procuring  his  appointment.  But  these  charges  could  only 
be  enforced  against,  or  paid  out  of  the  fund  by  permission 
of  the  Court,  and  therefore  the  most  favourable  way  of 
looking  at  the  case  of  the  defendants  and  the  attaching 
creditor  is  as  if  it  was  an  application  by  him  for  leave  to 
enforce  the  prior  charge  alleged  to  have  been  created  by 
his  attaching  order,  against  the  receiver. 
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All  parties  being  before  the  Court,  it  would  be  unneces- 
ary  to  send  the  receiver  to  another  division  of  the  High 
Court  to  move  to  set  aside  the  attaching  order.  The 
question  would  resolve  itself  into  a  contest  between  two 
execution  creditors.,  and  the  Court  would  necessarily  have 
to  determine  whether  at  the  date  of  the  attaching  order, 
(which  was  the  execution  of  the  judgment  creditor  James 
Sault,  see  Re  Stanhope  11  Ch.  D.  160;  Fx  parte  Joslyne,  8 
Ch.D.  327,  330  ;  Emanuel  v.  Bridger,  L.  R.  9  Q.  B.  286, 
290  ;  10  Q.  B.  485,  490)  the  debtor's  interest  in  his  father's 
estate  was  in  the  nature  of  a  debt,  legal  or  equitable,  upon 
which  the  order  could  operate.  According  to  the  authorities 
already  cited,  it  was  not ;  and  therefore  the  only  execution 
really  affecting  it  was  the  equitable  execution  of  the  judg- 
ment creditor  Simpson. 

By  this  action  the  same  question  is  merely  raised  in 
another  form,  but  the  answer  must  be  the  same,  viz.,  that 
the  pa}7ment  by  the  defendants  was  wholly  unwarranted, 
and  is  no  defence  to  the  claim  of  the  recei  ver. 

It  was  urged  that,  as  the  attaching  creditor  had  main- 
tained writs  of  fi.  fa.  for  lands  or  goods  in  the  she-rift's 
hands  up  to  the  present  time,  he  would  still  be  entitled  to 
priority  over  Simpson's  claim,  who,  it  is  said,  has  not  done 
so.  I  do  not  agree  in  this.  The  interest  of  the  debtor  was 
not  exigible  under  these  writs,  and  where  that  is  the  case, 
it  is  the  appropriate  form  of  execution,  viz.,  the  appoint- 
ment of  a  receiver,  which  binds  it.  To  support  that,  the 
issue  of  a  fi.  fa.  is  now  an  unmeaning  and  needless  for- 
mality ;  Anglo-Italian  Bank  v.  Davies  9  Ch.  D.  275,  per 
Jessel,  M.R  ;  Ex  parte  Evans,  13  Ch.-D.  (C.  A.)  252. 

For  these  reasons  I  think  the  plaintiffs  entitled  to  recover 
and  that  the  appeal  should  be  allowed. 

Hagarty,  C.  J.  O.,  Burton  and  Patterson,  J.J. A., 
concurred. 
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The  Public  School  Trustees  of  Section  No.  9,  Not- 
tawasaga  v.  the  corporation  of  the  township 
of  nottawasaga. 

Division  Courts  Act,  R.  S.  0.  (1887),  ch.  51,  sees.  77,  78— Splitting  cause 
of  action— Abandoning  excess — Res  judicata — Public  School  Acts,  43 
Vict.  ch.  32,  sec.  4;  48  Vict.  ch.  49,  sec.  126,  R.  S.  O.  1887,  ch.  225,  sec. 
117 — Right  of  trustees  to  whole  proceeds  of  rates  levied  for  school  pur - 
j>oses — Money  had  and  received. 

In  each  of  the  years  1881  to  1886  inclusive,  the  defendants  levied  a  rate 
to  raise  the  sums  required  by  the  plaintiffs  for  school  purposes.  The 
rate  was  imposed  in  good  faith  as  being  the  nearest  which  could  be 
struck  in  order  to  insure  the  collection  of  the  sum  demanded  with  the 
necessary  expenses,  but  in  each  year  a  small  surplus  was  produced  by 
it,  which  the  council  refused  to  pay  over  to  the  trustees,  contending 
that  they  were  entitled  to  retain  and  apply  it  towards  payment  of  any 
sum  which  might  be  demanded  by  the  trustees  in  a  future  year,  as  in 
the  case  of  an  excess  collected  on  account  of  a  special  municipal  tax 
for  a  local  object  under  sec.  365  of  the  Municipal  Act  : 

Held,  [affirming  the  judgment  of  the  County  Court],  that  this  section  did 
not  apply,  and  that  the  money  having  been  collected  for  school  purposes 
the  council  was  required  by  the  statute  to  pay  it  over  to  the  trustees  in 
each  year.  It  was  not  intended  by  the  Consolidated  Public  Schools  Act 
of  1885,  48  Vict.  ch.  46  ;  R.  S.  0.  1887,  ch.  125,  to  alter  the  law  in  this 
respect. 

The  difference  between  the  powers  of  public  school  trustees  and  of  the 
Roman  Catholic  separate  school  trustees  to  levy  school  rates  by  their 
own  authority  observed  upon. 

In  1887,  the  plaintiffs  sued  the  council  in  the  Division  Court  for  the  sur- 
plus rates  received  by  them  in  1881,  and  recovered  judgment  therefor. 
They  afterwards  brought  this  action  in  the  County  Court  for  the  sur- 
plus received  in  the  five  subsequent  years.  The  defendants  contended 
that  the  claim  was  res  judicata  by  reason  of  the  judgment  in  the  Divi- 
sion Court,  and  also  that  the  plaintiffs  were  not  entitled  to  recover, 
because  by  suing  in  the  Division  Court  for  the  surplus  of  1881  alone, 
they  had  divided  their  cause  of  action  into  two  or  more  suits  contrary 
to  sec.  77  of  the  Division  Court  Act,  R.  S.  O.  1887,  ch.  51. 

Held,  [reversing  the  judgment  of  the  County  Court]  (1)  that  the  recovery 
in  the  Division  Court  being  for  a  wholly  distinct  and  separate  cause  of 
action,  and  not  upon  a  balance  of  account  under  sec.  77,  or  after  aban- 
donment of  the  excess  under  D.C.  Rule  No.  8,  was  no  defence  to  an  action 
for  the  surplus  rates  received  by  the  defendants  in  the  subsequent  years  : 
(2)  That  if  there  had  been  a  splitting  of  the  cause  of  action  within  the 
meaning  of  the  Act,  by  suing  for  the  surplus  of  one  year  alone,  the 
objection  should  have  been  taken  as  a  defence,  or  by  way  of  motion  for 
prohibition,  in  the  first  suit,  and  could  not  be  pleaded  as  a  bar  to  this 
action. 

Semble,  that  the  several  claims  being  entirely  distinct  and  unconnected, 
did  not  form  "  cause  of  one  action"  so  as  to  come  within  the  prohibition 
of  sec.  77  against  dividing  a  cause  of  action. 

Re  Aclcroyd,  1  Ex.  479,  referred  to. 

The  proper  form  of  judgment  in  the  Division  Court  when  the  excess  is 
abandoned  or  the  action  is  for  balance  of  an  account  pointed  out. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  junior  Judge  of  the  County  Court  of  the  county  of 
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Simcoe,  dismissing  the  action,  and  came  on  to  be  heard 
before  this  Court  on  the  25th  of  May,  1888.* 

The  facts  are  clearly  stated  in  the  present  judgments. 

Aylesworth  for  the  appellants. 
Strathy,  Q.C.,  for  the  respondents. 

November  13th,  1888.  Osler,  J.  A.— The  facts  shortly 
are,  that  the  plaintiffs  in  each  of  the  years  1881  to  1886 
inclusive,  made  a  requisition  upon  the  defendants,  pursuant 
to  the  Public  Schools  Act,  R.  S.  O.,  ch.  201,  sec.  102  (12), 
for  moneys  required  by  them  for  school  purposes,  and  the 
defendantsin  each  year  collected  and  received  from  the 
school  rate  necessarily  imposed  by  them  to  procure  the 
amount  demanded,  a  small  surplus  over  and  above  such 


amount,  as  follows : 

In  1881  a  surplus  of   $43.37 

In  1882         "    23.58 

In  1883         "    24.29 

In  1884         "    42.80 

In  1885         "    46.89 

In  1886         "    24.57 


Total  $205.50 

These  sums  were  not  paid  over  to  the  trustees  with  the 
amounts  asked  for,  but  were  treated  as  belonging  to  the 
general  funds  of  the  municipality.  The  plaintiffs  contended 
that  they  wTere  entitled  to  the  whole  sum  produced  by  the 
rate,  and  sued  the  township  (it  was  said  as  a  test  action) 
in  the  Fourth  Division  Court  of  the  county,  for  the  surplus 
of  1881  alone.  They  obtained  judgment  therefor  at  the 
September  sittings  1887,  and  afterwards  brought  this 
action  in  the  County  Court  for  the  surplus  collected  in  the 
five  subsequent  years.  The  defendants  pleaded  that  the 
sums  sued  for  wTere  collected  by  reason  of  the  rat?,  levied 
being  the  approximate  rate  they  could  ordinarily  levy  in 

*  Present.—  Hagarty,  C.  J.  O.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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order  to  obtain  the  sums  demanded,  which  sums  were  duly 
paid  over  to  the  plaintiffs,  and  that  the  plaintiffs  were  not 
entitled  to  be  paid  the  excess,  which  the  defendants  hold 
to  be  appropriated  to  the  special  local  object  under  46 
Vict.  ch.  18,  sec.  365. 

At  the  trial  the  defendants  were  allowed  to  add 
a  plea  to  the  effect  that  when  the  moneys  sued  for  were 
due  (if  due  at  all),  viz.,  on  the  27th  August,  1887,  the 
plaintiffs  entered  an  action  in  the  Fourth  .Division  Court  of 
the  County  of  Simcoe,  against  the  defendants  upon  and 
for  the  same  causes  of  action  as  those  mentioned  in  the 
statement  of  claim,  said  action  being  to  cover  a  portion  of 
certain  moneys  due  by  defendants  to  plaintiffs  of  which 
the  moneys  mentioned  in  the  statement  of  claim  herein 
are  the  balance,  and  afterwards  judgment  was  recovered 
by  the  plaintiffs  for  the  amount  sued  for  in  that  action, 
whereby  the  plaintiffs  are  estopped  from  proceeding  for 
any  of  the  moneys  mentioned  in  the  statement  of  claim 
herein,  and  are  barred  by  recovery  of  said  judgment  in  the 
Division- Court. 

The  learned  Judge  held  that  the  plaintiffs  by  suing  for 
the  surplus  of  1881  alone  had  divided  their  existing  cause 
of  action,  or  "  split  their  claim,"  within  the  meaning  of 
sec.  59  of  the  Division  Court  Act,  R.  S.  0.  ch.  47  (R  S.  O, 
1887,  ch.  51  sec.  77)  and  that  the  judgment  recovered  in 
the  Division  Court  was  therefore  a  bar  to  this  action  for 
the  residue  of  the  claim. 

In  the  action  in  the  Division  Court  he  had  already  deter- 
mined in  favour  of  the  plaintiffs'  right  in  other  respects 
to  recover  the  surplus  produced  by  the  rate. 

That  right  is  now  contested  by  the  defendants,  and  the 
questions  for  our  decision  are,  (1)  whether  the  trustees  are 
entitled  to  the  surplus  produced  by  a  rate  in  good  faith 
imposed  and  levied  by  the  township  for  the  purpose  of 
procuring  the  sum  demanded :  and  if  so  (2)  whether  the 
judgment  in  the  Division  Court  is  on  any  ground  a  defence 
to  the  present  action.  On  each  of  these  points  the  learned 
Judge  below  has  presented  his  views  in  a  clear  and  care- 
fully considered  judgment. 
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On  the  first  question,  I  entirely  agree  with  him.  I  think 
that  the  school  trustees  are  entitled  to  the  surplus,  which 
may  be  said  to  be  the  necessary  increment  or  addition 
produced  by  a  rate  in  good  faith  imposed  and  levied  by 
the  township  to  raise  the  sum  demanded. 

There  is  said  to  be  a  practical  difficulty  in  striking  a 
rate  which  will  produce  the  precise  sum  required,  having 
regard  to  the  expenses  of  assessment  and  collection,  and 
the  probability  that  some  of  the  persons  assessed  will  make 
default. 

If  the  rate  is  substantially  excessive,  it,  or  the  by-law 
imposing  it,  may  be  quashed  or  set  aside  ;  but  it  is  not 
objectionable  merely  because  it  will  produce,  if  levied  and 
collected  from  all  the  parties  assessed,  a  sum  slightly  in 
excess  of  that  required :  2  C.  P.  89,  3  0.  P.  25.  The  same 
may  be  said  of  any  by-law  by  which  a  rate  is  imposed,  but 
in  the  case  of  a  school  rate  the  surplus  incidentally  arising, 
cannot  be  appropriated  to  the  general  purposes  of  the  town- 
ship. Having  been  received  from  the  ratepayers  of  a  par- 
ticular school  section  for  school  purposes,  it  appears  to  me 
that  the  statute  declares  that  the  trustees  of  that  section 
are  entitled  to  it. 

Until  the  year  1879,  public  school  trustees  had  the  right 
by  sec.  102,  sub-sec.  12  of  the  Public  School  Act,  either  to 
require  the  township  council  to  levy  and  collect  by  rate 
through  their  collector  or  other  municipal  officers,  all 
money  needed  for  school  purposes,  or,  as  they  might  judge 
expedient,  they  might  do  so  themselves  by  their  own  law- 
ful authority. 

In  both  cases  any  small  surplus  would  belong  to  and  be 
payable  to  the  trustees ;  certainly  when  they  themselves 
collected  the  rate,  and  I  can  see  no  just  ground  for  making 
any  distinction  when  the  township  collected  it  for  them. 

The  Assessment  Act,  R.  S.  O.,  ch.  180,  sec.  88  (R.  S.  O., 
1887,  ch.  193,  sec.  119),  enacts  that  in  making  out  the 
collector's  roll  the  township  clerk  shall  insert  in  one 
column  any  special  rate,  or  local  rate,  or  school  rate,  the 
proceeds  of  which  are  required  by  law  to  be  kept  separate 
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and  distinct,  and  accounted  for  separately,  and  that  any 
such  rate  shall  be  calculated  separately.  And  by  sec.  78 
(b.)  of  the  Public  Schools  Act,  R  S.  O.  ch.  204,  he  was 
required  to  place  columns  in  the  roll,  so  that  under  the 
head  of  "  school  rate,"  the  public  school  rate  might  be  dis- 
tinguished from  the  separate  school  rate,  and  the  proceeds 
of  such  rate  were  to  be  kept  distinct  and  accounted  for 
accordingly.  This,  enactment  is  repeated  in  the  Public 
Schools  Act,  1885,  48  Vict.  ch.  49,  sec.  122  ;  R  S.  O.,  1887, 
ch.  225,  sec.  121. 

Sub-sec.  7  of  sec.  78,  enacted  that  it  should  be  the  duty 
of  the  township  council,  through  their  collector  or  other 
municipal  officers,  to  cause  to  be  levied  in  each  year  upon 
the  taxable  property  liable  to  pay  the  same,  all  sums  of 
money  for  rates  or  taxes  legally  imposed  thereon  in  respect 
of  public  or  separate  schools  by  competent  lawful  authority, 
and  at  their  request,  and  to  account  annually  for  the  sums 
so  to  be  collected. 

By  42  Vict.  ch.  34,  sec.  11,  (1879)  the  power  of  trustees 
of  rural  school  sections  in  organized  districts,  48  Vict,  ch 
49,  sec.  51,  to  levy  and  collect  rates  on  their  own  authority, 
was  taken  away,  and  they  were  required  to  obtain  all 
moneys  for  public  school  purposes  which  were  leviable 
by  rate,  by  the  means  and  under  the  provisions  contained 
in  sections  78  and  79  of  the  Public  Schools  Act. 

These  so  far  as  important  I  have  already  referred  to. 
It  is  observable  that  the  trustees  of  Roman  Catholic 
separate  schools  were  not  deprived  of  the  power  of  impos- 
ing and  collecting  school  rates  by  their  own  authority,  and 
by  the  Separate  School  Act  of  1886,  49  Vic.  ch.  46,  which 
amended  and  consolidated  all  the  existing  Acts  relating  to 
separate  schools,  the  exceptional  right  of  procuring  school 
moneys  in  either  way  at  their  option  is  expressly  recog- 
nized and  again  conferred  upon  Roman  Catholic  separate 
school  trustees. 

Then  the  Public  Schools  Amendment  Act,  1880,  43  Vict, 
ch.  32,  sec.  4  enacts,  inter  alia,  that  any  expenses  attending 
the  assessment,  collection,  or  payment  of  school  rates  by  the 
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Council  or  its  officers  for  the  trustees  entitled  thereto,  shall 
be  payable  by  the  municipality,  and  that  the  said  rates  as 
and  when  collected,  shall  within  a  reasonable  time  there- 
after, and  not  later  than  the  20th  December,  in  each  37ear, 
be  paid  over  to  the  trustees  without  any  deduction 
whatever.  It  is  declared  that  these  provisions  shall  apply 
to  separate  School  Boards  or  trustees  who  may  exercise 
their  option  of  having  their  school  rates  collected  by  the 
Municipal  Councils. 

Thus  the  law  stood  when  the  rates  of  1881,  1882,  1883, 
and  1884  were  levied  and  collected  by  the  defendants,  and 
upon  the  plainly  expressed  terms  of  the  Act  of  1880,  I  can 
see  no  answer  to  the  claim  of  the  trustees  for  the  surplus 
rates  collected  in  those  years. 

In  1885  the  Public  Schools  Acts  were  consolidated  and 
amended  by  "  The  Public  Schools  Act,  1885,"  48  Vict,  ch 
49.  Part  of  sec.  4  of  43  Vict.  ch.  32,  above  referred  to, 
appears  there  as  sec.  126,  "  all  sums  levied  and  collected 
by  the  Municipal  Council  of  any  township  for  School 
purposes  shall  be  paid  over  to  the  secretary -treasurer  of 
the  Board  without  any  deduction  whatever  on  or  before 
the  15th  December  in  each  year." 

This  is  now  found  in  R.  S.  0.  1887,  ch.  225  sec.  117. 
But  I  am  of  opinion  that,  except  as  respects  the  date  of 
payment  over,  this  was  not  intended  to  alter,  and  did  not 
alter  the  existing  law.  The  moneys  collected  in  1885  and 
1886  were  sums  collected  for  school  purposes,  and  as  such 
were,  by  the  consolidated  section,  to  be  paid  over,  without 
deduction  in  the  year  in  which  they  were  collected. 

I  cannot  agree  with  the  defendants'  contention,  that 
section  365  of  the  Municipal  Act,  1883,  which  provides  for 
the  appropriation  of  the  balance  wheie  the  sums  collected 
exceed  the  estimates,  applies  to  this  case.  The  estimates 
referred  to  in  that  section  are  those  mentioned  in  sec.  361, 
namely  the  estimates  made  by  the  council  of  the  sums 
required  for  the  lawful  purposes  of  the  municipality  for 
the  current  year. 
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Passing  to  the  subject  of  the  principal  appeal,  viz.,  the 
effect  of  the  proceedings  in  the  Division  Court.  In  the 
Court  below  this  appears  to  have  been  relied  on  as  a 
defence,  partly  on  the  ground  that  the  subject  of  the 
present  action  was  res  judicata  by  the  judgment  of  the 
Division  Court,  and  partly  on  the  ground  that  by  suing 
in  that  Court  for  the  surplus  rate  of  1881,  and  then  bring- 
ing this  action  for  those  of  the  subsequent  years,  the 
plaintiffs  were  infringing  the  provision  of  the  Division 
Courts  Act  against  dividing  a  cause  of  action,  and  so 
were  not  entitled  to  recover  in  the  second  suit. 

The  latter  objection,  however,  as  I  shall  afterwards  point 
out,  is  not  open  to  the  defendants  as  a  substantive  defence 
to  this  action.  Theprohibition  against  dividing  a  cause  of 
action  may  be  said  to  be  in  the  nature  of  a  limitation  upon 
the  jurisdiction  of  the  Division  Court,  by  which  in  certain 
cases  a  plaintiff  who  has  a  number  of  demands,  in  them- 
selves essentially  separable,  but  which  if  united  would 
form  *'  cause  of  one  action"  in  the  Superior  Court  or 
County  Court,  is  forbidden  to  divide  them  into  two  or 
more  actions  for  the  purpose  of  bringing  them  within  the 
jurisdiction  of  a  Division  Court. 

They  are,  in  this  respect,  to  be  treated  as  one  cause  of 
action,  though  they  are  not  the  same  cause  of  action  in 
the  sense  that  if  a  defendant  has  permitted  a  judgment  to 
be  obtained  for  one  of  the  claims,  it  is  necessarily  a  bar  to 
an  action  for  the  remainder. 

It  depends  altogether  upon  the  form  of  the  claim  or  judg- 
ment in  the  first  suit ;  unless,  therefore,  the  defendant  can 
make  out  that  the  subject  of  the  present  suit  is  in  some 
way  res  judicata,  they  must  fail,  and  there  is,  in  my  opin- 
ion, no  defence  of  that  nature  here. 

The  suit  in  the  Division  Court  was  strictly  confined  to 
one  particular  item  of  claim.  Nothing  was  in  question 
there  but  the  surplus  rate  of  1881,  nor  could  the  plaintiffs 
have  recovered  there  what  they  are  now  proceeding  for, 
because  their  claim  would  then  have  exceeded  the  jurisdic- 
tion of  the  Court.    There  is  nothing  to  shew  that  they  had 
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-elected  to  dispose  of  their  whole  demand  in  the  Division 
Court,  and  to  bring  themselves  within  the  jurisdiction  by 
abandoning  the  excess,  or  suing  as  for  the  balance  of  an 
unsettled  account.  If  they  had  done  that,  the  judgment 
would  have  been  entered  accordingly,  and  would  by  force  of 
sec.  78  of  the  Division  Courts  Act,  have  been  a  full  discharge 
of  the  whole  account.  They  simply  sued  in  the  first  action 
for  one  of  several  unconnected  demands,  and  the  sum  now 
claimed  neither  could  have  been  recovered,  nor  was  it  in 
fact  litigated  or  disposed  of  therein.  The  cnse  is  governed 
in  principle  by  authorities  from  which  it  is  needless  to 
quote,  such  as  Sedclon  v.  Tutop,  6  T.  R.  607 ;  Thorpe  v. 
Cooper,  5  Bing.  129  :  11  C.  P.  589  ;  6  C.  P.  249.  See  also 
Bronsden  v.  Humphreys,  14  Q.  B.  D.  141. 

The  case  of  Lord  Bagot  v.  Williams,  3  B.  &  C.  235, 
referred  to  in  the  judgment  below  and  relied  on  by  the 
respondents,  is  quite  distinguishable.  The  causes  of  action 
in  that  suit  were  assumed  to  have  been  included  in  the  for- 
mer suit  between  the  same  parties  in  which  the  recovery 
was  had,  and  were  such  that  they  might  have  been  recov- 
ered therein.  Judgment  had  passed  by  default,  and 
instead  of  assessing  the  damages  before  a  jury  upon  a 
writ  of  inquiry,  the  agent  of  the  plaintiff,  who  knew  of 
the  existence  of  all  the  causes  of  action,  by  his  affidavit 
of  verification  proved  the  debt  before  the  master,  and  fixed 
the  amount,  taking  judgment  for  a  less  sum  than  he  knew 
■to  be  due,  because  as  he  supposed,  the  defendant  had  no 
property  in  value  exceeding  that  sum.  "  He  thereby,"  as 
Abbott,  0.  J.,  said,  "  put  himself  in  the  place  of  a  jury 
whatever  facts  were  known  to  him  may  be  considered  in 
the  same  light  as  if  they  had  been  laid  in  evidence  before 
a  jury  and  they  had  drawn  a  conclusion  from  them;  and 
if  a  jury,  having  in  evidence  before  them  all  the  facts 
which  were  known  to  the  plaintiff's  agent,  had  found  that 
£3,400  was  the  sum  due,  it  is  quite  clear  that  the  plaintiff 
could  not  maintain  a  second  action  in  respect  of  any  of  the 
sums  of  money  which  had  thus  been  brought  under  the 
consideration  of  the  jury." 
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Here  it  has  been  made  perfectly  clearthat  the  claims  in 
the  two  suits  are  not  identical,  and  that  those  now  in  ques- 
tion were  not,  and  could  not  have  been  in  question  in  the 
former  suit. 

It  is  unnecessary,  in  this  case,  to  determine  whether  the 
whole  of  the  claims  for  the  different  years'  surplus  were  so* 
connected  as  to  form  a  cause  of  action  within  the  meaning 
of  those  words  as  used  in  section  77  of  the  Division  Courts 
Act.  My  impression  is,  that  they  were  not.  That  section, 
which  is  to  be  read  in  connection  with  section  78,  and  also 
with  rule  8  of  the  Division  Court  rules  of  1869,  enacts  that 
<!  a  cause  of  action  shall  not  be  divided  into  two  or  more- 
actions  for  the  purpose  of  bringing  the  same  within  the 
jurisdiction  of  the  Division  Court,  and  no  greater  sum  than 
$100  shall  be  recovered  in  any  action  for  the  balance  of  an 
unsettled  account,  nor  shall  any  action  for  any  such  balance- 
be  maintained  where  the  unsettled  account  in  the  whole- 
exceeds  $400. 

Section  78.  A  judgment  of  a  Division  Court  upon  an 
action  brought  for  the  balance  of  an  account  shall  be  a  full 
discharge  of  the  account  for  the  balance  of  which  such 
action  was  brought,  and  the  entry  of  judgment  shall  be 
made  accordingly. 

Rule  8.  "  Where  the  excess  is  abandoned  it  must  be 
in  the  first  instance  upon  the  claim,"  &c.  In  these 
provisions  we  have,  as  Harrison,  C.  J.,  observed  in  i¥b- 
Kenzie  v.  Ryan,  6  P.  R.  323,  the  equivalent  of  sec.  63  of 
the  English  County  Courts  Acts,  9  &  10  Vict.  ch.  95  ; 
though  there  is  a  limitation  as  to  the  amount  of  the  unset- 
tled account  which  may  be  investigated  which  does  not 
appear  in  the  latter. 

The  leading  case  is  in  Re  Aykroyd,  1  Ex.  479.  There 
the  sub-contractor  of  a  Railway  Company  had  given  his 
workmen  orders  for  goods  which  were  supplied  by  the 
plaintiff  who  brought  228  actions  in  the  County  Court 
against  the  defendant  in  respect  thereof  for  sums  amount- 
ing in  the  aggregate  to  £303  19s. 
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A  prohibition  was  granted,  though  one  claim  only 
amounted  to  £5,  and  many  to  less  than  20s. 

"  The  probability  is,"  said  Pollock,  C.  B.,  "  that  in  enacting* 
that  a  cause  of  action  should  not  be  divided,  the  legislature 
meant  a  cause  of  action  which,  but  for  the  enactment, 
would  be  divisible  ;  *  *  a  great  inconvenience  would 
follow  if  the  term  "  cause  of  action,"  were  interpreted  to 
mean  cause  of  action  on  one  separate  contract ;  and  also 
if  the  construction  were  to  be  that  it  was  intended  to 
coverall  contracts  executed,  however  dissimilar  in  charac- 
ter, that  could  be  included  in  one  indebitatus  count,  which 
according  to  the  modern  practice,  may  comprise  any  number 
of  separate  unconnected  contracts,  whenever  made,  each 
having  ended  in  a  debt  before  the  commencement  of  the 
suit.  As  some  extension  must  be  given  to  the  former 
construction,  some  restriction  must  be  put  on  the  latter, 
and  we  think  that  we  ought  to  hold  that  the  63rd  clause 
does  apply  (whether  to  all  debts  which  could  be  comprised 
in  one  description  in  one  count  as  for  goods  sold  or  not,  we 
need  not  now  decide)  but  at  all  events  to  the  cases  of 
tradesmen's  bills,  in  which  one  item  is  connected  with 
another  in  this  sense,  that  the  dealing  is  not  intended  to 
terminate  with  one  contract,  but  to  be  continuous  so  that 
one  item,  if  not  paid,  shall  be  united  with  another,  and 
form  one  entire  demand.  If  that  demand  exceed  £20,  it 
ceases  to  be  within  the  jurisdiction  of  the  County  Court." 

In  other  words,  as  the  Court  pointed  out  in  the  subse- 
quent case  of  Wood  v.  Perry,  3  Exch.  442,  it  was  held  that 
the  words  '  cause  of  action,"  in  this  Act  meant  "  cause  of 
one  action,"  within  the  limitation  suggested,  and  were  not 
to  be  limited  to  an  action  upon  one  separate  contract. 
See  also  Dodd,  v.  Wigley,  7  C.  B.  106  (note);  Bonsey  v. 
Woodsworth,  18  C.  B.  325  ;  Kimpton  v.  Willey,  9  C.  B.  719, 
728. 

In  Wickham  v.  Lee,  12  Q.  B.  521,  it  was  said  that  it  was 
not  a  splitting  of  actions  to  bring  distinct  plaints  where 
in  Superior  Court  there  would  have  been  two  counts. 
Whether  the  converse  of  this  is  true,  where  the  claims, 
though  similar,  as  e.  g.  for  money  lent  or  money  paid,  are 
unconnected,  and  there  has  been  no  course  of  dealing  as  in 
the  case  of  tradesmen's  accounts  evidencing  an  intention 


320  ONTARIO  APPEAL  REPORTS.  [VOL. 

that  the  whole  shall  terminate  in  one  contract,  or  where 
the  parties  have  not  treated  the  claims  as  forming  one 
entire,  demand  has  not  been  decided  that  I  am  aware  of. 
However  this  may  be,  the  defendants  are  not  in  a 
position  to  take  the  objection  here.  If  the  plaintiffs  had 
entered  two  or  more  suits  in  the  Division  Court,  compris- 
ing the  whole  of  their  demand,  the  question  whether  they 
*  were  dividing  a  cause  of  action  exceeding  the  jurisdiction 

of  the  Division  Court,  might  have  been  raised  before  the 
Judge  in  any  one  of  the  suits,  or  by  motion  for  prohibition 
as  in  Re  Aykroyd,  and  the  other  cases  cited;  and  in  the 
suit  which  was  entered,  it  was  equally  open  to  the  defen- 
dants to  contend,  (although  as  I  have  said,  I  think  their 
contention  would  not  have  been  well  founded)  that  the 
whole  of  the  claims  were  so  connected  as  to  form  a  single 
cause  of  action  within  the  meaning  of  the  section,  and  to 
insist  that  the  excess  should  be  abandoned,  or  the  claim 
so  framed  as  to  make  it  apparent  that  the  plaintiffs  were 
suing  for  the  balance  of  an  account,  the  judgment  on 
which  would  be  a  discharge  of  the  whole. 

Vines  v.  Arnold  8  C.  B.  632,  is  very  much  in  point. 
There  the  plaintiff*  first  brought  a  plaint  in  the  County 
Court  for  one  part  of  his  demand  and  recovered  judgment, 
and  afterwards  brought  an  action  in  the  Superior  Court  for 
the  remainder,  the  whole,  though  made  up  of  two  distinct 
debts,  being  a  claim  which  would  form  a  "  cause  of 
one  action."  It  was  held  that  the  mere  levying  a  plaint 
for  part  of  the  demand  was  not  per  se  an  abandonment  of 
the  excess.  "  There  must  be  something  done  by  the 
plaintiff  to  constitute  an  abandonment  of  the  excess  of  the 
demand  within  the  63rd  section.  Where  the  debt  exceeds 
the  sum  to  which  the  jurisdiction  of  the  Court  extends,  that 
enures  as  a  defence,  and  entitles  the  defendant  to  judg- 
ment, unless  the  plaintiff  elects  to  bring  himself  within  the 
jurisdiction  by  abandoning  the  excess." 

In  Kimpton  v.  Willey,  9  C.  B.  719,  728,  the  second  suit 
was  brought  in  the  County  Court,  and  one  ground  on  which 
the  defendants  rule  for  prohibition  was  discharged  was 
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that  it  was  too  late  after  the  first  action  had  been  disposed 
of  to  object  that  the  whole  claim  exceeded  the  jurisdiction, 
and  that  the  cause  of  action  had  been  divided:  AdJcin  v. 
Friend,  38  L.  T.  N.  S.  563,  is  to  the  same  effect. 

I  think  the  plaintiffs  entitled  to  recover,  and  that  the 
appeal  should  be  allowed. 

Burton,  J.  A — The  question  of  res  judicata  is  one  with 
which  we  were  at  one  time  much  more  familiar  than  we 
are  at  the  present  day,  owing  probably  to  our  then  system 
of  pleading.  But  the  case  is  very  concisely  put  by  Mr. 
Taylor  in  his  work  on  evidence,  so  far  as  it  affects  the 
the  question  now  before  us. 

"  If  a  plaintiff  knowing  that  he  has  an  unliquidated  claim 
on  a  defendant  for  a  large  amount  chooses  to  sue  him  for  a 
less  sum  than  is  due,  or  having  a  demand  of  £60  in  three 
sums  of  £20  each,  he  consents  at  nisi  prius  to  accept  a 
verdict  for  £40  he  cannot  afterwards  bring  a  second  action 
for  the  residue,  that  is  to  say,  if  having  a  larger  unliquidated 
demand  he  is  content  to  sue  for  less,  or  if  having  included 
the  whole  demand  in  his  declaration  he  accepts  a  verdict 
for  a  portion  only  he  can,  not  under  such  circumstances, 
again  litigate  the  question  which  might  have  been  disposed 
of  in  the  former  case." 

So,  if  a  defendant  chose  to  go  down  to  trial  with  a  plea 
of  set-off  on  the  record,  and  a  verdict  was  taken  without 
an  application  to  strike  out  the  plea,  the  judgment  recovered 
would  bar  any  subsequent  action  to  recover  the  money 
which  was  the  subject  of  the  set-off ;  but  this  was  upon  the 
ground  that  the  matters  might  have  been  and  presumably 
were  disposed  of  in  the  former  action  ;  but  the  plaintiff  in 
the  one  case  and  the  defendant  in  the  other  might  have 
forborne  to  sue  or  set  off  the  amount  sought  to  be  recovered 
in  the  subsequent  action,  in  which  case  the  former  recovery 
could  be  no  bar. 

It  is  clear  to  my  mind  that  the  recovery  for  the  amount 
received  by  the  defendants  in  1881,  can  be  no  answer  to 
.an  action  for  the  moneys  received  in  subsequent  years. 
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They  are  perfectly  distinct  debts,  as  much  so  as  if  they 
had  been  several  promissory  notes  for  the  same  sums. 

I  think  for  similar  reasons  that  the  suing  for  the  1881 
moneys  was  not  a  splitting  of  a  cause  of  action  within 
the  prohibition  of  the  Division  Court  Acts ;  the  subse- 
quent receipts  constituting  perfectly  distinct  debts  having 
no  connection  with  each  other. 

I  am  of  opinion,  therefore,  that  the  learned  Judge's  deci- 
sion was  incorrect ;  but  I  think  that  the  reasons  on  which 
the  previous  judgment  in  the  Division  Court  was  founded, 
were  sound,  and  that  judgment  should  have  been  given 
therefore  on  the  merits  in  favour  of  the  plaintiffs. 

It  is  a  matter  of  impossibility  in  practice  to  levy  the  pre- 
cise sum  required  to  be  levied.  There  must,  in  every  case, 
be  a  surplus  or  a  deficiency,  and  as  a  matter  of  prudence 
and  economy,  it  is  safer  for  the  parties  striking  the  rate 
to  err  in  the  former,  than  in  the  latter  direction.  If  when 
the  trustees  could  themselves  strike  and  enforce  the  rate, 
the  surplus  would  remain  in  their  hands,  to  be  applied  to 
the  school  purposes  of  the  section,  it  is  difficult  to  under- 
stand why,  upon  principle,  the  same  result  should  not 
follow  when  the  rate  is  struck  and  raised  at  their  request 
by  the  officers  of  the  municipality. 

The  trustees  are  the  parties  entrusted  by  law  with  the 
management  of  the  school  section,  and  the  parties  to  deter- 
mine on  the  amount  required  to  be  levied  for  the  purpose; 
and  when  the  legislature  enacted  as  a  matter  of  conveni- 
ence that  the  rates  should  be  collected  in  the  manner  pro- 
vided for  the  collection  of  the  taxes,  I  should  have  supposed 
that  no  further  change  was  intended  than  the  substitution  of 
one  collector  for  another,  but  the  language  of  the  statute, 
in  my  opinion,  confirms  this. 

It  is  :  "  Any  expenses  attending  the  assessment  collection 
or  payment  of  the  school  rates  by  the  municipal  council, 
or  any  of  its  officers,  for  the  trustees  entitled  thereto,  shall 
be  payable  by  the  municipality,  and  the  said  rates  as  and 
when  collected  shall,  within  a  reasonable  time  thereafter, 
and  not  later  than  the  20th  December  in  each  year,  be 
paid  over  to  the  trustees  without  any  deduction  whatever." 
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Why  this  should  be  construed  to  mean  the  amount 
specified  in  the  requisition,  is  not  apparent  to  my  mind;  it 
seems  to  me  not  to  be  warranted  by  the  words  used,  which 
are  that  the  rates,  not,  so  much  of  the  rates  as  will  satisfy 
the  requisition,  but  all  the  rates  as  collected  shall  be  paid 
over  to  the  trustees  without  deduction. 

I  must  confess  that  I  can  see  no  objection  to  the  trustees 
enforcing  by  action  the  payment  of  moneys  which  the 
township  has  no  right  to  retain,  and  which,  by  the  terms 
of  the  statute,  should  be  paid  over  to  them. 

I  have  read  the  learned  Judge's  reasons  with  great  care, 
and  cannot  say  that  his  conclusion,  on  this  point,  is  wrong, 
which  is  sufficient  reason  for  my  concurring  in  affirming 
the  right  of  the  plaintiffs  to  recover. 

Hagartv,  C.  J.  0.,  concurred. 

Patterson,  J.  A.,  had  been  appointed  to  the  Supreme 
Court  before  judgment  was  delivered. 

Appeal  allowed  with  costs. 
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Warnock  V.  Klcepfer. 

Fraudulent  Preference — "  Insolvent  circumstances" — 48  Vict.  ch.  26,  sec.  2, 
( 0. ) — Assignment  of  book  debts. 

A  man  may  be  deemed  in  "  insolvent  circumstances,"  within  the  meaning 
of  48  Vict.  ch.  26,  sec.  2,  if  he  does  not  pay  his  way,  and  is  unable  to 
meet  the  current  demands  of  creditors,  and  if  he  has  not  the  means  of 
paying  them  in  full  out  of  his  assets  realized  upon  a  sale  for  cash  or 
its  equivalent. 

Held,  also,  [affirming  the  judgment  of  the  Ch.  D.  14  0.  R.  288]  that  book- 
debts  are  a  species  of  property  covered  by  sec.  2  of  the  48  Vict.  ch.  26 
(0.)  and  that  any  gift,  conveyance,  assignment,  transfer  or  delivery 
thereof  by  a  debtor  in  insolvent  circumstances  is  void. 

Burton,  J.  A. ,  dissenting  on  this  point. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Chancery  Division  reported  14  0.  R  288,  and 
came  on  for  hearing  before  this  Court  on  the  15th  of  May, 
1888.* 

G.  W.  Field,  for  the  appellants. 

Masson,  Q.C.,  for  the  respondents.  The  facts  giving  rise 
to  the  action,  and  the  points  relied  on  by  counsel,  appear 
in  the  former  report,  and  in  the  present  judgments. 

September  12, 1888.  Osler,  J.  A. — This  action  is  brought 
by  the  plaintiffs  who  are  judgment  creditors  of  one  James 
McNeil,  to  set  aside  an  assignment  of  book  debts  made  by 
him  for  the  benefit  of  the  defendants  at  a  time  when  he 
was  in  insolvent  circumstances  and  unable  to  pay-  his  debts 
in  full,  whereby  the  plaintiffs  were  hindered,  defeated  and 
delayed  in  the  recovery  of  their  debt,  and  the  effect  of 
which  was  to  give  the  defendants  a  preference  over  the 
other  creditors  of  the  assignor. 

The  action  was  tried  before  the  late  Mr.  Justice  O'Con- 
nor, without  a  jury.  He  found  that  the  debtor  was  insol- 
vent at  the  date  of  the  assignment  (23rd  October,  1885), 
and  held  that  it  was  void  as  against  the  plaintiffs,  under  48 
Vict.  ch.  26,  sec.  2,  (0.) 

Present — Hagarty,  O.J.O.,  Burton,  Patterson,  and  Oslbr,  JJ.A. 
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The  judgment  at  the  trial  was  affirmed  by  a  Divisional 
Court  of  the  Chancery  Division,  from  whose  judgment  the 
present  appeal  is  brought. 

The  only  question  argued  before  the  Divisional  Court 
was,  whether  the  debtor  was  insolvent  at  the  date  of  the 
assignment.  I  think  the  evidence  fully  supports  the  find- 
ing of  the  trial  Judge  on  that  point.  It  is  analyzed  in  the 
judgment  of  the  learned  Chancellor.  I  agree  with  the  view 
he  takes  of  the  facts  and  of  the  meaning  of  the  expression 
"  insolvent  circumstances,"  and  can  add  nothing  to  what  he 
has  said. 

On  the  argument  of  the  appeal,  the  objection  was  taken 
that  the  Act  does  not  forbid  a  debtor  to  prefer  a  creditor 
by  an  assignment  of  his  book  debts,  they  being,  it  is  said, 
a  species  of  property  not  covered  by  section  2  of  the  Act. 
That  section  enacts  that  every  gift,  conveyance,  assignment, 
transfer  or  delivery  over,  or  payment  of  any  goods,  chattels 
or  effects  or  of  bills,  bonds,  notes,  securities,  or  of  shares, 
dividends,  premiums  or  bonus  in  any  bank,  company  or 
corporation,  or  of  any  other  property  real  or  personal  made 
by  a  debtor  in  insolvent  circumstances,  shall  as  against 
creditors  be  utterly  void.  It  is  sought  to  apply  to  this  sec- 
tion the  well  known  rule  of  construction  that  general  terms 
following  particular  ones  apply  only  to  such  matters  as 
are  ejusdem  generis  with  those  which  have  been  specially 
enumerated,  and  the  contention  is  that  mere  debts,, 
book  debts,  are  not  ejusdem  generis  with  other  kinds  of 
personal  property  particularised  in  the  earlier  part  of  the 
section,  and  therefore  are  not  comprehended  in  the  subse- 
quent general  words  "  any  other  property  real  or  personal," 
which  must  as  regards  personal  property  receive  a  corres- 
ponding limitation. 

The  section  for  which  this  has  been  substituted,  presented 
a  simple  illustration  of  the  rule.  The  words  were  :  uIn  case 
any  person  makes  any  gift,  conveyance,  assignment,  or 
transfer  of  any  of  his  goods,  chattels,  or  effects,  or  delivers 
or  makes  over  any  bills,  bonds,  notes,  or  other  securities  or 
property,"  &c. 
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It  was  held  in  Newton  v.  Ontario  Bank,  15  Gr.  283.  and 
other  cases,  that  "  property"  must  be  read  as  meaning 
property  ejusdem  generis  with  that  previously  mentioned, 
and  that  the  enactment  therefore  did  not  apply  to  real 
estate.  See  also  Carradice  v.  Currie,  12  Gr.  108;  Re 
O'Donohoe,  23  Gr.  408 ;  McNab  v.  Peer,  32  (J.  P.  546. 

The  real  property  of  the  debtor  is  now  expressly  included, 
and  we  have  to  see  whether  by  necessary  construction  any 
class  of  personal,  property  is  excepted. 

The  words  in  the  first  part  of  the  section  are  of  course 
prima  facie  sufficient  to  include  every  class. 

"  Prima  facie  the  words  goods,  chattels,  and  effects  are 
general  and  unlimited  expressions  as  applied  to  person- 
alty." Knight  Bruce,  V.  C.,  in  Parker  v.  Le  Marchant,  1 
Y.  &  C.  Ch.  Cas.  290. 

Debts  would  pass  by  the  words  "goods  and  chattels  " : 
Bennett  v.  Batchelor,  3  B.  C.  C.  29  ;  1  Jarm.  719,  3rd  ed. ; 
^Campbell  v.  Prescott,  15  Ves.  Ji.  503. 

The  reason  why  choses  in  action  were  formerly  held  not 
to  be  goods  and  chattels  within  the  13  Eliz.  ch.  5,  viz.,  be- 
cause they  could  not  be  seized  by  creditors,  is  quite  inap- 
plicable to  the  present  state  of  the  law,  as  they  may 
now  be  taken  in  execution  either  by  the  ordinary  process 
of  ft.  fa.,  when  they  consist  of  debts  merely,  by  process 
of  attachment  under  the  rules  relating  to  the  attachment 
of  debts,  and  there  is  no  reason  in  principle  why  the  cred- 
itor's right  to  remove  obstacles  placed  by  the  debtor  in  the 
way  of  his  execution  should  not  be  the  same  in  the  one 
case  as  in  the  other. 

"  The  attachment  or  garnishee  order  is  a  mode  of  enfor- 
cing by  execution  the  payment  of  the  debt  in  the  original 
action,"  per  Jessel,  M.  R.,  Be  Stanhope  Silk  Stone  Collieries 
Company,  11  Ch.  D.  160. 

"  It  is  impossible  on  any  principle  to  distinguish  this 
case  of  an  execution  against  debts  from  an  execution 
against  goods  and  chattels.  In  this  particular  case  the 
execution  creditor  is  made  his  own  sheriff,  and  he  is  al- 
lowed to  make  his  own  execution,  just  as  a  landlord  puts 
in  a  distress  for  rent.    There  is  no  distinction  in  principle 
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between  them,"  per  James,  L.  J.  ib.  See  also  Eman- 
uel v.  Bridger,  L.  R.  9  Q.B.  280,  290  ;  Exp.  Joselyne,  8  Ch. 
D.318. 

In  Labatt  v.  Bixel,  28  Gr.  593,  (for  a  reference  to  which 
I  am  indebted  to  my  brother  Rose),  it  was  expressly  held 
by  the  late  Chief  Justice  Spragge  that  book  debts  were 
"  property"  within  the  meaning  of  the  former  Acts,  C.  S. 
U.  C.  ch.  16,  sec.  18;  R.  S.  0.  ch.  1  IS,  sec.  2, and  an  assign- 
ment thereof  was  set  aside  at  the  instance  of  a  judgment 
creditor  of  the  assignor  as  a  fraudulent  preference  within 
the  Act.  The  question  had  been  previously  raised  but  not 
decided  in  Hettinger  v.  McDougall,  10  C.  P.  395,  on  a 
motion  by  the  assignee  to  set  aside  an  attaching  order, 
Draper,  C.J.,  observing  :  "  I  think  it  better  to  abstain  from 
giving  an  opinion  whether  under  all  the  circumstances  of 
the  case  the  assignment  to  B.  comes  properly  within  the 
spirit  of  sec.  18,  ch.  26  C.  S.  U.  G,  as  it  certainly  does 
within  the  letter."  See  also  Ferguson  v.  Carman,  26  U. 
O.  R.  26. 

Whatever  difficulties  may  have  been  supposed  to  exist  in 

the  way  of  holding  that  choses  in  action  other  than  those 

specially  mentioned  were  included  in  the  former  Acts,  I 

think  we  are  not  now  embarrassed  by  them.  Attachment 

is  a  recognized  process  of  execution  common  to  all .  the 

Divisions  of  the  Hio-fi  Court,  instead  of  being,  as  it  for- 
es '  tv 

merly  was,  a  special  proceeding  upon  judgments  of  the  Su- 
perior Courts  of  Law.  We  have,  moreover,  to  deal  with 
an  enactment  which  does  not  admit  of  being  construed  by 
any  supposed  analogy  to  the  former  section.  It  now 
forms  part  of  an  Act  which  is  in  pari  materia  with  the 
Creditors'  Relief  Act,  and  is  of  very  different  character  and 
scope  from  those  in  which  it  has  been  hitherto  found.  I 
am  of  opinion  that  the  intention  of  the  Legislature,  as  indi- 
cated by  the  language  of  the  section  itself,  and  by  other 
sections  of  the  Act,  requires  that  the  general  words  should 
have  their  full  operation. 

"  We  have  to  consider  not  merely  the  words  of  the  Act 
of  Parliament,  but  the  intent  of  the  Legislature  to  be  col- 
lected from  the  cause  and  necessity  of  the  Act  being  made; 
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from  a  comparison  of  the  several  parts,  ,and  from  foreign, 
that  is  to  say,  extraneous  circumstances  so  far  as  they  can 
justly  be  considered  to  throw  light  upon  it."  Haivkins  v. 
Gathercole,  6  D.  M.  &  G.  1. 

In  1  Jarm.  724,  many  cases  are  referred  to,  which,  as 
the  writer  says  : 

"  Indicate  the  disposition  of  the  Judges  of  the  present 
day  to  adhere  to  the  sound  rule  which  gives  to  words 
of  a  comprehensive  import  their  full  operation,  unless 
some  very  distinct  ground  can  be  collected  from  the  con- 
text for  considering  them  as  used  in  a  special  and  restricted 
sense." 

In  Twycross  v.  Grant,  2  C.  P.  1).  469,  530,  per  Cockburn, 
C.J.: 

"I  take  it  to  be  a  sound  canon  of  construction  in  the 
application  of  a  statutory  enactment,  that  full  effect  should 
be  given  to  the  general  terms,  unless  from  the  context,  or 
other  provisions  of  the  statute,  a  limitation  on  the  general 
language  must  necessarily  be  implied,  especially  where,  had 
such  a  limitation  been  intended,  it  might  reasonably  have 
been  expected  to  be  expressed." 

In  former  Acts  the  Legislature  contented  itself  with  pro- 
hibiting the  preferential  assignment  of  certain  kinds  of 
property,  and  if  the  debtor  made  an  assignment  otherwise 
than  for  the  benefit  of  creditors  generally,  it  merely  followed 
that  execution  creditors  obtained  priority  in  order  of  time 
against  that  property  as  well  as  against  the  real  estate. 
But  the  Legislature  has  now  manifested  a  clear  intention 
to  supply,  as  nearly  as  it  can  venture  to  do  so,  the  absence 
of  an  insolvent  Act,  and  to  ensure  the  equal  distribution 
of  the  property  of  the  debtor  among  his  creditors  generally, 
either  by  a  process  of  voluntary  liquidation,  or  under  the 
executions  against  him. 

The  object  of  sec.  2  is  to  prevent  as  far  as  possible  any 
disposition  of  his  property  otherwise  than  by  a  general 
assignment  for  the  benefit  of  all  his  creditors.  If  the 
debtor  will  not  take  that  course  the  law  provides  for  its 
being  done  by  means  of  the  executions  against  him.  This 
is  not  limited  to  the  ordinary  executions  against  goods,  for 
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by  sec.  37  of  the  Creditors  Relief  Act  the  sheriff  holding- 
such  an  execution  may  obtain  an  order  to  attach  debts, 
anl  ma}^  proceed  to  recover  them  just  as  a  creditor  could 
do,  and  the  proceeds  are  to  be  distributed  by  him  in  the 
same  way  as  if  he  had  realized  the  money  under  anordi- 
nary  execution.  And  if  the  execution  creditor  himself 
takes  the  proceeding,  moneys  realized  by  him  are  to  be 
paid  over  to  the  sheriff  and  distributed  upon  the  executions 
in  his  hands. 

Prima  facie,  therefore,  we  should  not  expect  to  find  the 
section  now  under  consideration  (which  is  an  amendment 
and  extension  of  the  former  section)  so  framed  as  to  leave 
the  debtor  free  to  deal  with  a  description  of  property, 
which  often  forms  a  large  proportion  of  his  assets. 

The  result  of  restricting  the  general  words  would  prac- 
tically be  to  deprive  them  of  meaning,  for  if  they  do  not 
include  debts  owing  to  the  insolvent,  the  other  terms  of  the 
section  are  wide  enough  to  embrace  almost  every  other  kind 
of  personal  property. 

"  The  enumeration  of  particular  things  is  sometimes  so 
complete  and  exhaustive  as  to  leave  nothing  which  can  be 
called  ejusdem  generis.  In  such  a  case  we  must  have  re- 
course to  the  rule  that  if  particular  words  exhaust  the 
whole  genus  the  general  words  must  refer  to  some  larger 
genus."    Femuick  v.  Schmaltz,  L.  R.  3  C.  P.  313,  315. 

The  peculiar  frame  of  the  general  clause,  "  any  other 
property  real  or  personal,"  indicates  moreover  that  it  was 
not  to  be  restricted  to  things  ejusdem  generis  with  those 
previously  mentioned,  but  was  intended  rather  as  a  sweep- 
ing net  to  include  property  of  every  description. 

It  may  be  inferred  that  money  would  have  been  included 
if  it  had  not  been  expressly  excepted  by  section  three. 

I  do  not  think  that  section  4  aids  defendant's  contention. 
On  the  contrary  when  read  with  sec.  3,  sub-sec.  1,1  regard  it  as 
directly  opposed  to  it.  The  assignment  for  the  general 
benefit  of  creditors  mentioned  in  those  sections  plainly  in- 
cludes all  the  debtor's  property,  real  and  personal,  except 
such  as  is  by  law  exempt  from  seizure  and  sale  under 
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execution.  Sec.  3.  sub-sec.  1,  declares  that  nothing  in  sec- 
tion 2  shall  apply  to  such  an  assignment.  Therefore  the 
only  assignment  excluded  from  the  prohibition  of  that 
section  (with  certain  other  exceptions  specially  mentioned) 
is  an  assignment  of  the  whole  of  the  debtor's  property  for 
the  benefit  of  his  creditors  generally.  The  proper  inference 
from  that  is,  that  no  property  which  is  covered  by  the 
general  assignment  which  the  Act  permits,  that  is  to  say, 
no  property  which  is  subject  to  execution  for  debt,  can  be 
reserved  from  it,  or  made  the  subject  of  a  preferential  as- 
assignment.  In  section  3,  in  short,  are  to  be  found  the 
only  exceptions  from  the  general  prohibition  of  section  2. 

I  attach  no  significance  to  the  use  of  the  word  "credits," 
in  sec.  4,  as  indicating  that  something  not  covered  by  sec. 
2  will  pass  by  the  general  assignment,  since  "  credits/' 
which  I  take  to  mean  debts  due  the  insolvent,  may,  as  I 
have  shewn,  be  taken  in  execution. 

No  sensible  reason  can  be  suggested  why  this  ]  (ar- 
ticular class  of  choses  in  action  should  have  been  delib- 
erately exempted  from  the  operation  of  section  2.  I  think, 
for  the  foregoing  reasons  they  may  properly  be  held  to  be 
within  it,  and  am  therefore  of  opinion  that  the  appeal 
should  be  dismissed. 

Patterson,  J.  A. — I  agree  that  no  good  reason  has  been 
shewn  for  differing  from  the  Court  below  upon  any  question 
discussed  in  that  Court. 

The  point  that  book  debts  are  not  covered  by  the  second 
section  of  48  Vict.  ch.  26,  was  taken  for  the  first  time  in 
this  Court. 

I  wTas  for  some  time  in  doubt  as  to  the  proper  construc- 
tion to  be  given  in  that  particular  to  the  section,  but  I 
cannot  say  that  I  have  now  any  doubt  on  the  subject 
Under  the  principle  on  which  the  Act  of  13  Eliz.  ch.  5,  has 
been  given  effect  to,  as  explained  and  illustrated  in  the 
chapter  of  May  on  Fraudulent  Conveyances,  in  which  the 
author  treats  of  what  property  the  statute  applies  to,  I 
think  book  debts,  being  now  exigible  by  means  of  attach- 
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ment  for  the  payment  of  judgment  debts,  would  be  held  to 
be  "  goods  and  chattels"  within  the  meaning  of  that  statute, 
and  the  language  of  our  Act  is  at  least  equally  compre- 
hensive. 

I  therefore  agree  in  dismissing  the  appeal. 

Hagarty,  C.  J.O. — I  agree  in  the  judgment  of  my  learned 
brother  Osier  for  the  reasons  stated  by  him. 

I  have  only  to  add  that,  in  my  opinion,  the  strictest  ap- 
plication of  the  ejusdem  generis  doctrine  warrants  his  con- 
clusion. The  debts  due  to  a  man,  whether  the}^  are  called 
"  book  debts  "  or  debts  generally,  are,  I  think,  clearly  of 
the  same  class  of  subject  as  his  "  bills,  bonds,  notes,  or 
securities,"  and  after  such  enumeration  we  find  the  words 
"  or  any  other  property,  real  or  personal."  We  should  hesi- 
tate long  before  declaring  that  the  debts  due  a  trader,  pos- 
sibly the  largest  and  most  valuable  part  of  his  assets  are 
excluded  from  the  operation  of  a  statute  clearly  (as  I 
think)  designed  to  affect  the  debtor's  property  at  large,  and 
prevent  a  preferential  or  fraudulent  application  of  it. 

Burton,  J. A. — The  only  point  apparently  argued  in  the 
Divisional  Court  was  the  meaning  of  the  words  "  in  insol- 
vent circumstances,"  in  the  22nd  Vict.  ch.  96,  and  amend- 
ments, and  I  entirely  agree  with  the  learned  Chancellor  in 
the  interpretation  placed  by  him  on  the  language  of  that 
Act,  but  I  cannot  agree  in  the  judgment  arrived  at  in  the 
Court  below,  and  in  the  direction  contained  in  it  that  the 
defendants  should  account  and  pay  over  to  the  plaintiffs 
any  moneys  received  or  which  but  for  the  wilful  default  of 
the  defendants  might  have  been  received  by  them. 

I  entertain  a  very  strong  opinion,  for  reasons  which  I 
shall  presently  give,  that  an  assignment  or  transfer  of 
book  debts  is  not  within  sec.  2  of  the  statute,  and  as  that 
point,  though  not  argued  in  the  Court  below,  was  taken 
before  us,  we  are  driven  to  consider  it,  and  if  well  taken  it 
is  fatal  to  the  plaintiffs'  right  to  recover. 
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Before  considering  that  question,  however,  and  assuming 
for  the  present  that  debts  are  comprised  within  the  sec- 
tion, the  decree  is  not,  I  think,  sustainable. 

The  plaintiffs  here  had  not  obtained  any  lien  or  charge 
upon  the  property  or  any  order  which  but  for  the  assign- 
ment complained  of  could  have  been  enforced  against  these 
debts,  and  I  think  I  may  safely  say  that  no  decision 
can  be  found  where  the  Court  has  gone  further  in  cases 
where  the  creditor  has  no  appropriate  charging  order,  than 
to  set  aside  the  deed.  Having  a  judgment  and  a  fi.fa. 
in  the  sheriff's  hands  does  not  assist  the  plaintiff,  as  he 
could  not  seize  these  debts.  The  most  he  or  a  creditor 
could  do  would  be  to  apply  for  and,  if  the  Court  thought 
fit  to  grant  it,  obtain  an  attaching  order.  If  he  had  ob- 
tained such  an  order,  and  was  prevented  putting  it  in  force 
by  the  assignment,  the  Court  might  not  only  remove  the 
assignment  but  make  the  order  effectual.  As  it  is  the 
plaintiffs  occupy  no  stronger  or  higher  position  than  a 
creditor  who  has  not  obtained  judgment,  and  if  the  deed  is 
set  aside  there  is  nothing  to  prevent  another  creditor  step- 
ping in  and  garnishing  the  debts. 

In  granting  that  relief  it  would  be  on  an  amendment 
being  made  so  as  to  make  the  action  on  behalf  of  all  cred- 
itors, and  following  Reese  River  v.  Attwell,  L.  R.  7  Eq 
347,  making  no  order  as  to  costs.  My  own  view  is, 
however,  that  the  transfer  is  not  within  the  section,  and 
that  for  that  reason,  and  other  reasons  which  I  am  about 
to  point  out,  the  action  should  be  dismissed. 

It  seemed  to  be  assumed  upon  the  argument  that  before 
the  passing  of  the  48  Yict.  ch.  26  a  transfer  of  debts  by  a 
person  in  insolvent  circumstances  was  not  within  the  stat- 
ute, and  if  I  had  not  been  also  of  that  opinion  I  should 
have  desired  counsel  to  argue  it,  and  in  the  view  which  I 
take  of  the  construction  of  the  late  Act  I  much  regret  that 
it  was  not  fully  discussed  upon  the  argument. 

As  a  general  rule  where  the  debtor  is  not  dead,  bank- 
rupt or  insolvent,  the  Statute  of  Elizabeth  operated  only 
upon  property  which  was  capable  of  being  taken  in  exe- 
cution. 
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Thus  before  the  English  Act,  1  &  2  Vict.  ch.  110  copy- 
holds were  not  within  the  Act,  and  an  assignment,  though 
voluntary,  not  void  as  against  creditors. 

So,  also,  a  voluntary  assignment  of  a  chose  in  action  was 
not  fraudulent  as  against  creditors,  thus  in  Norcutt  v.  Dodd 
Cr.  &  Ph.  100,  it  was  laid  down  by  Lord  Gottenham  that  an 
assignment  of  a  chose  in  action  was  not  within  the  Statute 
of  Elizabeth,  the  debtor  being  still  living. 

The  difficulty  he  points  out  under  the  Statute  of  Eliza- 
beth was,  that  during  the  lifetime  of  the  debtor  creditors 
could  not  be  said  to  be  prejudiced  by  a  voluntary  assign- 
ment of  a  chose  in  action,  inasmuch  as  that  species  of  pro- 
perty was  not  subject  to  be  taken  in  execution,  but  after 
his  death  it  was  otherwise,  because  then  the  creditors 
might  reach  all  his  personal  property  of  whatever  kind. 
And  the  same  reason  applies  where  the  debtor  becomes 
bankrupt,  because  under  the  provisions  of  those  Acts  all 
his  property  becomes  applicable  to  the  payment  of  his 
debts. 

And  so  it  has  been  held  from  time  to  time  as  different 
kinds  of  property  have  been  made  seizable  under  exe- 
cution, that  the  provisions  of  the  statute  extend  to  them 
because  the  making  a  transfer  of  them  may  hinder  or.  de- 
feat a  creditor  coming  with  an  execution. 

But  there  is  an  important  distinction  to  be  borne  in 
mind  between  an  ordinary  execution,  under  which  the  pro- 
perty could  not  be  taken,  and  the  statutory  execution,  so 
to  speak,  of  bankruptcy,  under  which  every  description  of 
interest  of  the  debtor  becomes  bound. 

The  same  rule  has  always  prevailed  with  reference  to 
the  construction  of  our  Statute,  ch.  118,  although  the  word  s 
there  used,  "  goods,  chattels,  or  effects,"  the  same  words  as 
are  used  in  the  Statute  of  Elizabeth,  are  quite  wide  enough 
to  include  debts  But  the  Courts  have,  with  one  exception, 
to  which  I  shall  presently  refer,  construed  it  in  the  same 
way  as  the  Statute  of  Elizabeth,  with  the  simple  addition 
of  the  prohibition  of  preferences. 
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Now  in  1854,  in  England,  and  in  1856,  in  this  Province, 
power  was  given  to  creditors  to  attach  debts,  but  I  am  un- 
able to  find  any  authority  for  holding,  with  the  exception 
of  one  case  decided  by  the  late  Chancellor  Spragge,  that 
thereby  property  of  this  description  was  brought  within 
the  Statute  of  Elizabeth,  and  no  such  authority  wras- 
brought  to  our  notice.  Nor  have  I  been  able  to  find  any- 
thing in  English  text-books  to  countenance  that  viewT  be- 
yond a  note  in  Mr.  May's  recent  work,  which  does  not 
refer  to  any  decided  case. 

If  the  fact  that  creditors  wTere  thus  given  the  power  to 
reach  this  description  of  property  had  the  effect  of  bring- 
ing it  within  the  Statute  of  Elizabeth  the  plaintiff  does  not 
require  the  aid  uf  48  Vict. 

Rightly  or  wrongly,  I  think  the  general  view  accepted 
and  acted  on  in  this  Province  has  been  to  treat  book  debts 
as  not  within  the  Statute  of  Elizabeth,  or  cht  118,  and  the 
reason  probably  of  that  construction  is  to  be  found  in  the 
fact  that  they  are  not  exigible  under  any  process  a.i  a  mat- 
ter of  right.  A  judgment  creditor,  in  order  to  obtain  an 
attaching  order,  had  always  to  make  application  to  a  Judge, 
and  it  was  discretionary  with  the  Judge  to  make  or  refuse 
the  order,  and  if  it  appeared  upon  the  affidavits  that  the 
debts  had  already  been  assigned  the  order  was  refused. 

That  eminent  Judge  Mr.  Justice  Willes,  in  Hirsch  v. 
Coates,  18  C.  B.  757  speaking  of  the  garnishee  clauses  of 
the  C.  L.  P.  Act,  says  :  "I  think  this  statute  must  be  con- 
strued like  any  other  statute,  giving  the  words  their  plain, 
ordinary,  and  proper  sense.  So  construing  it,  I  think  it 
can  only  operate  to  give  the  judgment  creditor  the  same 
degree  of  charge  upon  the  debts  which  are  the  subject  of 
the  order  as  an  assignment  in  bankruptcy  would  give,  suchi 
as  the  judgment  debtor  was  entitled  to  at  law  and  in 
equity." 

It  is  true  that  the  debts,  although  not  passing  under 
an  assignment  in  bankruptcy,  might  generally  be  reach- 
ed under  the  fraudulent  preference  clauses  of  such  an 
Act  by  the  assignee,  but  in  the  absence  of  such  clauses 
could  a  transfer  of  them  be  impeached  at  all. 
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If  in  such  a  case  it  is  the  duty  of  the  Judge,  as  decided 
in  Hirsch  v.  Coates,  to  refuse  the  order,  how  can  they  be 
reached,  and  how  can  they  be  said  to  be  exigible  in  any 
way  under  execution  ? 

I  quite  agree  that  once  the  order  is  obtained  and  served, 
it  is  not  possible  on  any  principle  to  distinguish  an  exe- 
cution of  this  kind  against  debts  from  an  execution  against 
goods  and  chattels.  The  debts  having  been  assigned  before 
the  application  to  a  Judge  for  an  attachment,  the  Judge, 
upon  such  an  application  would  have  to  refuse  the  order 
as  was  done  in  Hirsch  v.  Coates. 

It  may,  perhaps,  be  said,  that  an  issue  might  be  directed 
to  test  the  validity  of  the  assignment,  but  the  answer  to  such 
a.  suggestion  appears  to  me  to  be  this  :  such  an  assignment 
cannot  be  impeached  as  the  subject  of  it  is  not  seizable 
under  execution, and  it  is  not  therefore  fraudulent  as  against 
creditors.  It  is  true  if  you  had  succeeded  in  inducing  a 
Judge  to  grant  an  attaching  order  you  might  have  made 
them  available  for  the  payment  of  your  debt,  but  you 
have  lost  that  opportunity  and  you  are  confined  to  the 
remedy  given  by  that  Act  which  enables  you  to  garnish. 

If  the  debts  were  not  "  goods  and  chattels  "  within  the 
13th  Eliz.  or  under  the  old  chap.  118,  the  assignment  can- 
not be  void  as  against  creditors,  and  if  not  void  under 
those  Acts  there  is  nothing  else  to  make  it  void.  The 
Common  Law  Procedure  Act,  does  not  make  the  transfer 
void,  but  merely  gives  the  power  to  attach  them  if  they 
still  remain  due  to  the  judgment  debtor.  See  Sims  v 
Thomas,  12  A.  &  E.  536. 

If  this  view  be  sound,  and  perhaps  one  very  strong  evi- 
dence of  its  soundness  is  to  be  found  in  the  fact  that  neither 
in  England  nor  here,  with  one  exception,  to  which  I  have 
referred,  has  any  one  successfully  attempted  to  impeach 
such  a  transfer,  we  may  in  it  find  the  key  to  the  recent 
legislation,  and  without  much  difficulty  arrive  at  the  con- 
clusion that  in  that  legislation  it  was  deliberately  intended 
to  leave  this  description  of  property  as  it  was,  and  to  con- 
fine sec.  2  to  the  things  which  were  strictly  exigible  under 


336 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


execution  ;  whilst  if  an  assignment  were  made  under  the 
Act  for  the  benefit  of  creditors  these  debts  as  well  as 
every  other  description  of  property  would  be  available  for 
the  general  benefit. 

The  relief  given  under  ch.  118,  was  of  an  anomalous  and 
defective  character  at  best.  The  only  effect  of  it  was  to 
postpone  a  creditor  who  perhaps  had  a  meritorious  claim 
to  a  preference,  to  another  who  had  perhaps  none.  Even 
as  the  law  now  stands  in  the  absence  of  a  general  assign- 
ment under  the  Act,  the  preferred  creditor  is  deprived  of 
his  advantage  for  the  benefit  of  a  limited  class  only,  that 
is  to  say,  the  execution  creditor  and  those  whose  claims 
being  overdue  lodge  their  certificates  within  thirty  days. 

This  is  not  a  satisfactory  state  of  the  law,  and  was  not 
what  the  Legislature  by  the  recent  Act  was  endeavoring  to 
bring  about,  viz.,  an  equal  distribution  of  all  the  assets 
among  all  the  creditors. 

It  being  then  understood  that  ch.  118  had  been  generally 
treated  as  extending  only  to  personal  property,  and  only 
to  such  personal  property  as  could  be  reached  by  execu- 
tion, and  bearing  also  in  mind  that  in  case  of  death  or 
bankruptcy,  and  in  those  cases  alone  this  particular  descrip- 
tion of  property  could  be  reached  ;  what  has  the  Legisla- 
ture said  in  the  new  enactment  ? 

The  2nd  section  does  not  say,  every  gift,  &c,  of  any  real 
or  personal  property  of  every  nature  or  kind  soever;  but 
after  using  the  same  words  as  are  to  be  found  in  the 
original  statute,  adds  "  shares,  dividends,  or  bonus  in  any 
bank,  company,  or  corporation,"  these  being  things  made 
liable  to  execution  since  the  passing  of  the  former  Act,  and 
then  adds  the  words,  "  or  any  other  property,  real  or  per- 
sonal." These  words,  as  regards  personal  estate,  are  no 
wider  than  the  words  previously  to  be  found  in  the  same 
section,  and  found  as  they  are  in  juxtaposition  with  words 
relating  to  notes,  securities,  and  stocks  ought,  according  to 
the  ordinary  rules  of  interpretation,  to  be  confined  to 
things  ejusdem  generis  as  those  just  enumerated. 
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And  there  are,  to  my  mind,  many  reasons  to  be  found  in 
the  Act  itself  for  holding  that  it  was  not  intended  to 
extend  the  scope  of  the  section  beyond  those  things  which 
were  exigible  under  execution.  For,  in  the  section  which 
defines  the  form  and  effect  of  a  general  assignment,  it 
oives  the  form  and  words  which  shall  be  deemed  sufficient 
to  pass  all  the  real  and  personal  estate  of  the  assignor, 
beginning  with  all  his  "  personal  property  which  may  be 
seized  and  sold  under  execution,"  and  then  adding,  and  all 
his  "  real  estate,  credits,  and  effects." 

Such  an  assignment  would  embrace  every  description  of 
property,  and  the  Act  then  provides  that  no  creditor  shall 
sue  for  the  rescission  of  deeds,  instruments,  or  other  trans- 
actions, but  the  right  shall  be  exclusively  in  the  assignee. 

In  other  words,  there  is  great  force  in  the  contention 
that  it  was  not  the  intention  of  the  Legislature,  in  section 
2,  to  interfere  with  this  description  of  property,  but  to 
leave  it  as  it  stood  previously  to  its  passage,  so  that  a 
transfer  of  it  could  not  be  impeached  by  a  crediter  having 
an  ordinary  execution,  whilst  it  endeavoured  to  place  an 
assignment,  executed  according  to  the  Act  as  nearly  as  pos- 
sible, on  the  same  footing  as  an  adjudication  in  bank- 
ruptcy, and  to  vest  in  the  assignee  for  the  benefit  of  the 
creditors  all  the  estate  and  interest  of  the  debtor  in  every 
description  of  property,  and  the  exclusive  right  to  im- 
peach such  a  transaction  as  the  present. 

In  this  view  of  the  matter  it  is  not  necessary  to  express 
any  opinion  on  the  construction  of  the  Act  as  to  avoiding 
an  assignment  which  has  the  effect  of  giving  a  preference 
or  delaying  creditors,  though  such  a  result  may  not  have 
been  intended. 

Some  judges  have  laid  it  down  that  all  that  is  neces- 
sary to  establish  under  the  recent  Act  is  the  fact  of  insol- 
vency and  that  the  transfer  has  the  effect  of  delaying  cred- 
itors. If  that  be  the  true  construction  there  is  nothing 
more  to  be  said.  I  have  in  another  case  given  my  reasons 
for  dissenting  from  that  view  (a).  But  under  the  former 

(a)  Kennedy  v.  Freeman,  ante  p.  216. 
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Act  it  would  have  been  very  difficult  to  establish  any  par- 
ticipation by  the  defendant  in  any  intention  to  defeat  or 
delay  creditors  or  to  secure  a  preference  for  himself. 

According  to  the  evidence  of  Klcepfer,  which  is  not  con- 
tradicted, but  is  substantially  the  same  as  the  debtor's,  he 
did  not  wish  to  take  an  assignment  of  the  debts,  but 
desired  the  debtor  to  collect  them  himself ;  and  although 
he  knew  of  the  plaintiff's  debt  he  w7as  told  by  the  debtor 
he  proposed  raising  money  by  mortgage  on  the  house,  and 
paying  him,  and  the  only  other  debt  which  he  spoke  of  was 
secured  ;  but  for  the  absconding  and  default  of  the  agent, 
with  whom  the  books  were  left,  it  is  by  no  means  clear 
that  there  was  not  enough  to  pay  every  one. 

If  it  is  still  necessary  to  shew  an  intent  to  act  in  fraud 
of  the  statute,  participated  in  by  both  parties,  I  should  be 
inclined  to  hold  on  this  evidence  that  it  was  not  made  out ; 
but  upon  the  other  point  I  am  not  satisfied  that  a  transfer 
of  debts  is  within  the  statute  and  so  I  am  of  opinion  that 
the  appeal  should  be  allowed,  and  the  action  dismissed,  but 
as  the  point  was  not  taken  in  the  Court  below  I  think  it 
should  be  without  costs. 

Burton,  J.  A.,  dissenting. 


Appeal  dismissed  with  costs. 
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Sheard  v.  Laird. 

Deed  obtained  by  threats  of  legal  proceedings -- Undue  influence. 

The  defendant  had  become  liable  as  accommodation  indorser  for  the  hus- 
band «  f  one  of  the  plaintiffs,  who,  with  his  wife,  became  makers  of  a  joint 
note  to  defendant  as  security,  and  which  it  was  agreed  should  be  paid 
out  of  the  proceeds  of  certain  lands  that  had  been  previously  conveyed 
by  the  husband  to  his  wife.  Instead  of  doing  so,  however,  the  hus- 
band sold  the  lands,  and  absconded,  leaving  his  wife  behind. 

The  defendant,  on  learning  this,  went  to  the  wife  in  a  state  of  excite- 
ment, threatened  to  aid  in  proceedings  criminal  as  well  as  civil  unless 
he  obtained  security,  and  urged  her  to  procure  her  mother  to  give 
security  on  a  piece  of  land  belonging  to  the  latter. 

This,  the  mother,  after  persuasion  by  the  daughter,  agreed  to  give  the 
defendant,  advising  the  plaintiff's  legal  adviser  should  not  be  consulted, 
and  on  the  evening  of  the  following  day,  a  deed  absolute  in  form,  was 
executed  by  both  the  mother  and  daughter,  the  latter  having  dower  in 
the  land,  in  favor  of  the  defendant,  who,  at  the  mother's  request,  gave 
a  separate  memorandum  of  defeazance.  There  had  been  no  direct  com- 
munication between  the  defendant  and  the  mother  ;  nor  were  there  any 
threats  made  or  undue  influence  apparent  at  the  time  of  execution  of 
the  deed,  both  gi-antors  being  aware  that  they  were  giving  security. 

In  an  action  impeaching  this  deed  as  having  been  obtained  by  threats 
and  undue  influence,  the  trial  Judge  [Armour,  0.  J.]  dismissed  the 
action  with  costs,  which  judgment  was  set  aside  by  the  Divisional 
Court  of  the  Common  Pleas  Division. 

On  appeal  to  this  Court,  the  judgment  of  the  C.  P.  D.  was  reversed, 
and  the  judgment  of  this  trial  Judge  restored  with  costs. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the]  Common  Pleas  Division,  reported  15  0.  R.  533, 
and  came  on  for  hearing  before  this  Court  on  the  13th  and 
14th  of  September,  18S8* 

W.  H.  Boivlby,  for  the  appellant. 
C.  A.  Durancl,  for  respondents. 

The  facts  are  fully  stated  in  the  report  in  the  Court 
below. 

November  13,  1888.  Hag  arty,  C.  J.  0. — Nothing  is 
more  difficult  than  the  attempt  sharply  to  define  what  is 
"  undue  influence  "  or  "  coercion."  Both  in  the  numerous 
cases  and  in  the  text  books  the  difficulty  is  felt  and 
expressed.  Kerr  on  Fraud  158-9  may  be  referred  to.  It 
is  thus  expressed : 

*Present.—  Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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"  No  general  rule  can  be  laid  down  as  to  what  shall  con- 
stitute undue  influence.  The  question  is  one  which  must 
in  each  case  depend  on  its  own  particular  circumstances. 
There  is  no  head  of  equity  more  difficult  of  application 
than  the  avoidance  of  a  transaction  on  the  ground  of 
advantage  taken  of  distress.  The  case  presents  no  diffi- 
culty where  direct  restraint,  duress,  or  oppression  can  be 
shewn.  The  difficulty  arises  where  the  Court  has  to  deter- 
mine whether  the  advantage  taken  of  distress  amounts  to 
oppression,  or  the  influence  eKerted  has  been  so  pressing 
as  to  be  undue  within  the  rule  of  equity." 

I  have  examined  most  of  the  authorities  referred  to  by 
the  text  writ?r,  and  I  quote  his  words  as  giving  the  fair 
general  result. 

There  are  a  vast  number  of  cases  following  the  lead  of 
Huguenin  v.  Basely,  2  White  and  Tudor's  L.  C.  636,  as  to 
undue  influence  in  the  cases  of  wills  and  voluntary  settle- 
ments of  property,  of  setting  aside  contracts  for  the  pur- 
chase or  the  sale  or  exchange  of  properties,  such  as  are 
described  in  our  own  Court  of  Chincery  in  Waters  v. 
Donnelly,  9  O.  R.  391-401. 

Cases  of  deeds,  &c,  obtained  for  the  compromise  of 
criminal  proceedings,  or  to  save  either  the  maker  or  some 
other  person  from  criminal  charges,  such  as  are  discussed 
in  Williams  v.  Bailey,  L.  R.  1  E.  &  I.  Ap.  200,  and  again  in 
a  recent  case  of  Lound  v.  Grimwade,  59  L.  T.  N.  S.  168  (a). 

But  I  have  not  read  or  been  referred  to  any  case  in  any 
way  closely  resembling  the  present. 

We  have  before  us  a  deed  executed  with  proper  formal 
requisites,  against  which  the  grantor  seeks  to  be  relieved, 
on  the  equitable  ground  of  its  having  been  improperly 
^nd  unfairly  obtained  from  her.  It  was  executed  by  her 
and  her  daughter,  the  wife  of  one  Godbold,  as  security  on 
property  of  the  plaintiff,  for  a  debt  due  by  the  daughter 
and  her  husband  to  the  grantee.  The  husband  had  induced 
the  defendant  grantee  to  indorse  a  note  wholly  for  his 
accommodation,  which  the  defendant  has  had  to  pay.  He 
pressed  the  husband  for  security.  His  wife  owned  certain 
lots,  and  to  quiet  him,  she,  in  her  husband's  presence,  gave 
(a)  39  Ch.  Div.  605. 
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him  her  note  for  the  amount.  They  then  sold  the  lots 
promising  to  pay  him  from  the  proceeds.  Instead  of  doing 
so  the  husband  absconded,  insolvent.  Defendant  applied 
to  the  wife,  and  used  very  strong  language,  threatening- 
exposure,  denouncing  the  husband  in  violent  language, 
and  as,  she  says,  threatened  to  stir  up  a  firm,  of  Gillard 
&  Co.  and  one  Irwin,  to  go  on  with  some  criminal  pro- 
ceedings which  they  had  threatened  as  to  former  trans- 
actions with  her  husband ;  that  he  asked  her  for  security, 
and  whether  her  mother,  the  plaintiff,  had  not  some  pro- 
perty on  which  she  could  give  security.  Defendant  admits 
that  he  told  her  that  Gillard  &  Co.  were  talking  of  arrest- 
ing him,  as  they  afterwards  did,  in  Detroit.  She  told  this 
to  her  mother,  the  plaintiff,  who  consented  to  give  the 
securit}T.  This  was  in  the  forenoon.  About  7  p.m.  defen- 
dant was  informed  that  the  security  would  be  given.  The 
plaintiff's  deed  was  in  the  hands  of  Mr.  Durand,  a  lawyer 
in  the  town,  and  defendant  told  her  not  to  tell  him  the 
purpose  for  which  they  wanted  it.  It  was  obtained,  and  the 
deed  in  question  was  prepared  at  defendant's  instance,  and 
was  executed  the  next  evening  in  the  presence  of  McGiverin, 
the  subscribing  witness,  who  proved  plaintiff's  execution, 
and  that  she  was  aware  that  she  was  giving  security  to 
defendant.  Nothing  was  said  in  his  presence  of  any 
threat  or  influencing  motive. 

There  is  no  pretence  of  any  communication  between 
defendant  and  the  plaintiff  directly,  all  was  through  the 
daughter.  The  latter  also  executed  the  deed,  to  bar  her 
dowser  in  the  land,  as  it  had  come  to  the  plaintiff  through 
the  daughter's  husband. 

The  deed  is  absolute  in  form,  but  there  was  a  document 
signed  then  by  defendant  giving  three  years  to  redeem. 

We  therefore  have  before  us  a  deed  executed  with  all 
due  formality.  The  burden  of  evading  its  operation  is 
wholly  on  the  plaintiff,  the  grantor. 

The  case  was  tried  by  Armour,  C.J.,  without  a  jury. 
He  held  that  the  deed  could  not  be  impeached.  That  the 
parties  fully  understood  what  they  were  doing ;  that  they 
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were  giving  security  to  defendant.  That  defendant  had 
u>ed  angry,  indignant  and  very  strong  language  to  the 
wife,  and- that  he  was  fully  justified  in  being  very  indig- 
nant, but  not  to  plaintiff,  nor  was  anything  said  to  her,  and 
a  considerable  time  elapsed  between  the  conversation  and 
the  giving  the  security;  and  on  the  whole  my  learned 
brother  considered  he  would  be  acting  wrongly  if  he  set 
aside  the  deed,  and  he  finds  that  "  the  whole  thing  was 
finally  executed  without  threat,  or  undue  influence,  and 
without  misrepresentation." 

The  Common  Pleas  Division  has  reversed  the  judgment, 
and  directed  judgment  to  be  entered  for  plaintiff,  thus 
setting  aside  the  deed. 

The  general  principles  governing  the  intervention  of  a 
Court  are  fairly  stated.  Our  learned  brethren  have  satis- 
fied themselves  that  the  facts  in  evidence  warrant  and 
require  their  application  to  the  present  case,  thus  differing 
from  the  conclusions  of  the  trial  Judge. 

I  am  unable  to  coincide  in  the  very  strong  language  in 
which  the  conduct  of  the  defendant  has  been  denounced. 
His  position  seems  to  be  one  hardly  fairly  considered. 
He,  like  the  plaintiff,  had,  unfortunately  for  himself, 
become  security  for  the  husband,  without  any  security. 
He  was  cruelly,  I  may  add,  shamefully  deceived  and  ill- 
treated  by  the  man  he  had  trusted.  His  language  was 
very  strong,  we  may  concede,  far  too  strong  and  vehe- 
ment, and  his  manner  may  be  said  to  have  "lacked  the 
repose  "  that  characterises  a  higher  order  of  culture  and 
refinement.  But  it  was  the  true  echo  of  his  naturally 
indignant  feelings. 

It  must  be  borne  in  mind  that  when  his  accommodation 
indorsement  was  maturing,  or  had  matured,  the  wife  had 
joined  in  her  husband's  note  to  him,  and  was  equally  his 
debtor. 

It  was  not  the  case  of  an  ordinary  business  debt,  urged 
^ind  pressed  for  with  unseemly  harshness.  It  was  the 
claim  of  one  who  had  voluntarily  trusted  parties  by  whom 
he  was  deceived.    He  pressed  for  security,  and  asked  if  the 
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plaintiff,  his  debtor's  mother,  conld  not  give  it.  I  suppose 
he  thought  that  one  of  the  family  might  more  fairly  bear 
the  loss  than  that  it  should  fall  on  him. 

As  to  the  alleged  threat  of  criminal  proceedings,  there 
was  nothing  to  shew  that  he  claimed  the  power  to  institute 
them.  The  utmost  extent  of  the  alleged  threat  was  that 
he  would  see  Gillard  &  Co.,  ov  some  other  person,  and  help 
them  all  he  could  in  some  proceedings  for  some  fraud  of 
which  they  had  complained.  He  asserted  no  power  in  him- 
self to  set  the  criminal  law  in  motion.  He  had  no  com- 
munication whatever  with  the  plaintiff.  We  may  assume 
that  the  daughter  communicated  all  his  threats  to  her 
mother,  and  that  it  was  in  consequence  thereof  that  the 
plaintiff" resolved,  however  unwillingly,  .to  give  security  on 
her  property.  Very  few  persons  undertake  such  a  liability 
except  unwillingly  and  with  much  reluctance. 

Now  if  the  security  had  been  at  once  obtained,  the 
plaintiff's  case  would  have  presented  a  far  stronger  appear- 
ance. But  we  tind  that  from  ten  or  eleven  in  the  forenoon 
of  one  day  until  seven  o'clock  in  the  evening  of  the  next 
day,  both  daughter  and  mother  had  the  amplest  time 
allowed  to  reflect  on  and  consider  their  position  and  the 
nature  of  defendant's  demand,  and  the  advisability  of 
accepting  or  refusing  it.  They  were  living  in  a  town 
where  they  had  lawyers  or  friends  to  consult  with,  and 
nearly  two  full  days  allowed  for  the  purpose. 

Very  strong  remarks  were  made  as  to  defendant's  desir- 
ing the  daughter  not  to  tell  Mr.  Durancl,  with  whom  was 
the  deed,  the  purpose  for  which  it  was  required. 

It  may  be  noted  that  this  took  place  about  six  o'clock  on 
the  evening  of  the  first  day  wThen  she  told  him  her  mother 
had  agreed  to  give  the  security.  She  says  :  "  He  told  us 
to  get  it  from  Durand  and  not  tell  him  what  wTe  wanted  it 
for.  He  said  the  deed  would  be  much  safer  in  his  hands 
than  in  Durand's."  She  also  says  that  she  told  him  that 
she  wanted  him  to  keep  it  quiet.  She  says  they  went  the 
next  day  and  got  the  deed. 

She  had  again  ample  time  to  consider  all  this. 
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Defendant's  account  is,  that  she  wanted  to  have  the 
whole  thing  kept  quiet  and  done  quietly,  and  that  he 
thought  Durand  might  have  asked  her  not  to  give  the 
security. 

The  plaintiff  states  that  her  daughter  told  her  that  he 
said  if  he  did  not  get  security  he  would  publish  him  and 
her  as  liars  and  rogues  in  the  papers  here  and  in  the 
States.  He  talked  about  having  him  shot.  "  He  said  he 
would  have  revenge,  but  I  did  not  hear  in  what  shape  he 
would  take  revenge." 

She  said  that  on  account  of  her  daughter's  health  she 
had  not  the  courage  to  refuse  or  contradict  her. 

McGiverin's  account  of  the  final  execution  of  the  deed 
is  very  clear,  and  is  not  contradicted.  It  appears  from  the 
wife's  evidence  that  her  mother  required  a  writing  or 
memorandum  as  to  the  time  for  redemption. 

On  the  whole  case  I  am  of  opinion  that  the  decision  of 
the  learned  Chief  Justice  who  saw  the  parties  and  heard 
all  the  evidence  should  not  have  been  interfered  with. 

I  have  already  said  that  there  was  no  material  difference 
of  opinion  as  to  the  general  principles  that  govern  cases 
like  the  present. 

As  is  said  by  Lord  Cranworth,  L.C.,  in  Golclugh  (or  Boyse) 
v.  Rossborough,  3  Jur.  N.  S.  873,  6  H.  L.  Gas.  2,  all  these 
cases  as  to  undue  influence  must  resolve  themselves  into 
either  coercion  or  fraud — actual  violence  would,  of  course, 
not  be  necessary — a  person  feeble  in  body,  though  not 
unsound  in  mind,  may  be  influenced  by  conduct  such  as  to 
excite  terror  to  execute  an  instrument  which,  if  he  had  been 
free  from  such  influence,  he  would  not  have  executed.  He 
adds:  "It  is  extremely  difficult  to  state,  in  the  abstract,  what 
acts  will  constitute  undue  influence  in  questions  of  this 
nature.  It  is  sufficient  to  say,  that  allowing  a  fair  latitude 
of  construction,  they  must  range  themselves  under  one  or 
other  of  these  heads,  coercion  or  fraud." 

I  can  see  no  fraud  in  defendant's  conduct.  He  was  only 
seeking  to  get  one  of  his  debtor's  family  to  become  his 
security. 
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One  question  is  then,  was  there  undue  influence  which, 
as  Lord  Cranworth  says,  "  cannot  be  presumed/'  and  must 
be  proved  ? 

It  is,  of  course,  conceded  that  it  was  under  the  influence 
of  defendant's  urgent  demand  for  security  and  his  strong 
language  and  his  threats  of  exposure,  &c,  that  he  obtained 
this  security,  but  I  fail  to  see,  any  more  than  the  trial 
Judge  could  see,  that  the  evidence  here  warrants  the 
interference  of  a  Court  of  Justice  with  the  plaintiff's  deed. 

A  large  number — possibly  the  large  majority  of  such 
securities  by  one  member  of  a  family  for  another — are 
entered  into  most  unwillingly  under  the  influence  of  a 
dread  of  or  dislike  to  exposure  of  unpleasant  details,  or  to 
save  from  ruin  or  despair  an  unfortunate  or  ill  conducted 
relative. 

I  hesitate  to  interfere  with  a  deed  given  like  this  where 
the  amplest  time  had  been  given  to  the  parties  to  discuss 
or  to  take  advice  on  the  propriety  of  acceding  to  a  credi- 
tor's demand. 

I  think  I  am  bound — as  I  feel  that  my  Divisional  Court 
brethren  seem  to  have  considered  themselves  to  be  bound 
— to  take  all  this  evidence  as  it  strikes  me  to  import  and, 
especially  when  my  opinion  coincides  with  that  of  the 
trial  Judge,  to  hold  that  the  appeal  should  be  allowed. 

Burton,  J.A.,  concurred. 

Osler,  J. A. — The  question  is,  whether  the  plaintiff  was 
a  free  and  voluntary  agent  in  doing  what  she  did,  and 
though  I  cannot  say  I  am  entirely  free  from  all  doubt  on 
that  point,  yet  upon  the  whole,  I  think  the  finding  of  the 
trial  Judge  ought  to  be  restored.  The  plaintiff's  act  may 
perhaps  be  more  properly  attributed  to  the  importunity  of 
her  daughter  than  to  the  overbearance  of  the  defendant. 

■  Patterson,  J.  A.,  having  previously  been  transferred  to 
the  Supreme  Court  of  Canada,  gave  no  judgment. 

Appeal  allowed  with  costs. 

44 — VOL.  XV.  A.R. 
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Follet  v.  Toronto  Street  Railway  Company. 

Negligence —Damage  by  street  car — Contributory  negligence — Accident  by 
carelessness  of  plaintiff. 

While  a  car  of  the  defendants  in  charge  ot  another  servant  of  the  com- 
pany, the  driver  having  temporarily  gone  to  the  rear  of  the  car,  was 
proceeding  westerly  at  a  slow  rate  along  a  street  in  the  city  of  T.,  on 
which  they  had  the  right  of  way,  the  plaintiff,  whose  carriage  was  wait- 
ing at  the  kerb  stone,  without  observing  the  near  approach  of  the  car 
got  into  and  drove  her  carriage  for  a  short  distance  in  the  same  direc- 
tion as  the  car,  when  she  suddenly  turned  north  intending  to  cross,  but 
in  such  close  proximity  to  the  car  that,  but  for  the  prompt  action  of 
the  driver  in  charge  in  turning  his  horse  off  the  track,  the  horse  would 
have  collided  with  the  plaintiff's  carriage  ;  as  it  was,  notwithstanding 
the  brake  was  applied  to  the  car,  the  whiffletree  struck  the  wheel  of  the 
carriage,  which  was  upset,  and  the  plaintiff  thrown  to  the  ground, 
and  her  leg  was  fractured. 

In  an  action  for  damages  the  jary  found  in  favour  of  the  plaintiff,  which 
verdict  the  Divisional  Court  refused  to  disturb.  On  appeal  this  Court 
[Osler,  J.  A.,  dissenting,]  being  of  opinion  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendants,  reversed  the  judgment  of 
the  Q.  B.  D. ,  and  dismissed  the  action  with  costs. 

This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division  dismissing,  with  costs,  the  motion  of  the 
defendants  to  set  aside  the  verdict  and  judgment  in  favour 
of  the  plaintiff*  at  the  trial,  and  to  enter  a  nonsuit  and 
judgment  for  the  defendants;  or  for  a  new  trial;  under 
the  circumstances  stated  in  the  present  judgments,  and 
came  on  for  hearing  before  this  Court  on  the  16th  of  May, 
1888* 

Oder,  Q.  C,  and  Shepley,  for  the  appellants. 
Robinson,  Q.  C,  and  Fullerton,  for  the  respondents. 

June  29th,  1888.  Hagarty,  C.  J.  0.— It  is  abun- 
dantly clear  that  the  street  car  was  going  at  a  very 
moderate  pace  ;  also  that  the  plaintiff  never  took  the 
trouble  to  ascertain  if  a  car  were  approaching ;  that  she 
pulled  her  horse  and  vehicle  sharply  across  the  track,  that 
at  the  moment  she  did  so  the  car  was  close  behind  her ;  so 
close  and  so  sudden  was  her  attempt  to  cross,  and  natur- 
ally so  unlooked  for  by  the  car  driver,  that  but  for  his 

*  Present — Hagarty,  O.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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jerking  his  horse  aside  the  animal  must  have  struck  her 
waggon.  She  had  got  her  vehicle  nearly  across  when  some- 
thing connected  with  the  car — the  whifHetree,  as  was 
suggested — touched  the  hind  wheel  and  upset  her. 

That  the  careless  driving  of  the  plaintiff  contributed  to 
or  rather  caused  the  accident  seems  very  plain.  The  well- 
known  principle  that,  notwithstanding  such  conduct  of  the 
plaintiff,  the  defendants  were  bound  to  do  all  in  their  power 
by  reasonable  exertion  to  avoid  collision  is  relied  on  by  the 
plaintiff. 

The  occurrence  resembles,  in  my  mind,  the  case  of  say 
two  vessels  steaming  close  together  in  parallel  lines.  Sud- 
denly, and  without  any  warning,  one  of  them  crosses  the 
bows  of  the  other  at  almost  a  right  angle.  It  is  the  duty 
of  the  other  to  do  all  that  she  reasonably  can  to  avoid  the 
collision,  but  with  hardly  a  moment  to  decide  on  the  course 
to  be  taken  ;  she  makes  some  slight  miscalculation  as  to 
altering  the  course  or  reversing  the  engine,  or  as  to  wThich 
of  these  two  things  should  be  done  first ;  the  collision  hap- 
pens. I  think  it  would  require  a  very  different  state  of 
facts  to  hold  the  original  offender  entitled  to  recover,  even 
with  the  deepest  respect  for  Mr.  Daviess  donkey,  whose 
memory  is  embalmed  in  the  delightful  pages  of  10  Meeson 
and  Welsby. 

We  start  in  this  case  with  the  wTholly  careless  act  of  the 
plaintiff  crossing  a  track  directly  in  front  of  a  street  car 
going  very  leisurely,  so  close  that  the  horse  had  to  be 
pulled  off  the  track  to  avoid  striking  against  her  waggon 
She  never  looks  ;  she  takes  no  precautions;  and  her  right 
to  recover  has  to  be  rested  wholly  on  the  opinion  of  a  wit- 
ness that  it  would  have  been  better  for  the  driver  to  have 
applied  the  brake  before  he  jerked  the  horse  off  or  simul- 
taneously with  doing  so. 

Where  I  think  this  case  distinguishable  from  others  is, 
that  the  collision  is  the  direct  and  immediate  result  of  the 
plaintiff's  own  carelessness.  The  highest  ground  on  which 
her  case  can  be  put  is  this  :  "  I  carelessly  drove  across  your 
track  under  the  very  head  of  your  horse  ;  but  some  people 


348 


ONTARIO  APPEAL  REPORTS. 


think  if  your  driver  had  been  a  little  quicker  in  applying^ 
his  brake  I  might  have  escaped  unhurt ;  therefore  you 
must  pay  my  damages."  I  have  seen  no  case  in  which 
such  evidence,  not  shewing  anything  beyond  a  mere  non- 
feasance or  very  slight  error  in  judgment  at  the  critical 
moment  of  danger,  wholly  produced  by  plaintiff's  negli- 
gent act,  the  latter  has  succeeded  in  making  out  a  prima 
facie  case  to  submit  to  the  jury. 

The  Lord  Chancellor  said  in  Wakelin  v.  London  and 
South-  Western  R.  W.  Co.,  12  App.  Cas.  41-46:  "If  there  are 
two  moving  bodies  which  come  in  contact,  whether  ships 
or  carriages,  or  even  persons,  it  is  not  uncommon  to  hear  the 
person  complaining  of  injury  describe  it  as  having  been 
caused  by  his  ship  or  carriage  or  himself  having  been  run 
into,  or  run  down,  or  run  upon  ;  but  if  a  man  run  across  an 
approaching  train  so  close  that  he  was  struck  by  it,  is  it 
more  true  to  say  that  the  engine  ran  down  the  man,  or  that 
the  man  ran  against  the  engine  ?  Neither  man  nor  engine 
were  intended  to  come  in  contact,  but  each  advanced  to 
such  a  point  that  contact  was  accomplished." 

We  might  ask  here  whether  the  plaintiff  ran  against 
the  car  or  the  car  ran  against  the  plaintiff. 

The  usual  course  of  proof  is  first  to  establish  negligence  on 
the  defendant's  part.  Defendant  answers  this  by  shewing 
that  the  plaintiff's  negligence  substantially  contributed  to 
or  caused  the  accident.  To  this  the  plaintiff  replies:  "  But 
conceding  my  neglect,  you  could  reasonably  have  avoided 
the  result."  It  is  in  this  that  I  see  the  distinction  between 
this  and  the  leading  cases  of  Davies  v.  Mann,  10  M.  &  W. 
546 ;  Tuff  v.  Warman,  5  C.  B.  N.  S.  740 ;  and  Radley  v. 
London  and  North-  Western  R.  W.  Co.,  1  App.  Cas.  754. 
Here  we  have  no  negligence  proved  in  the  first  instance. 

In  the  Donkey  Case  the  plaintiff  did  not  push  or  drive 
his  tethered  beast  directly  under  the  head  of  the  fast 
driving  defendant.  In  the  Radley  Case  the  plaintiffs  did 
not  push  their  loaded  truck  across  the  defendant's  moving 
train.  And  in  Tuff  v.  Warman  it  was  the  common  con- 
test between  two  approaching  vessels  as  to  keeping  proper 
look  out  and  porting  of  helms. 
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I  fully  value  Mr.  Robinson's  argument  as  to  the  exigen- 
cies of  street  traffic  and  the  crossing,  &e.,  of  the  car  tracks. 
It  is  at  least  as  much  the  duty  of  the  driver  of  a  carriage 
not  suddenly  to  turn  at  a  right  angle  across  the  track 
without  looking  to  see  if  a  car  were  or  were  not  within  a 
few  feet  and  a  collision  inevitable,  unless  avoided  by  very 
prompt  and  successful  action  of  the  driver. 

The  plain  tiff's  action  was  apparently  careless  of  all  risk, 
as  if  the  leading  idea  was  to  cross  with  perfect  indifference 
to  ordinary  precautions,  and  leave  it  to  the  street  car  to 
keep  out  of  the  way.  On  the  principle  of  this  verdict,  if 
a  man  be  running  or  walking  rapidly  along  a  street  and 
another  man,  either  through  carelessness  or  drunkenness 
should  stumble  and  fall  right  across  his  path,  and  the 
former  in  his  surprise  and  haste  runs  unintentionally 
against  the  latter  and  injures  him,  he  is  to  be  held  liable 
if  some  witness  swore  that  in  his  opinion  he  could,  by 
stepping  more  dexterously  aside,  or  by  jumping  over  the 
prostrate  man,  or  by  some  other  gymnastic  effort,  have 
avoided  the  collision. 

Whatever  sense  of  justice  I  possess  is  against  permitting 
the  success  of  such  an  attempt  as  the  present  to  make  one 
person  pay  all  the  damage  sustained  by  another  in  conse- 
quence of  that  other's  want  of  ordinary  care. 

Burton,  J.  A. — In  this  case  the  plaintiffs  seek  to  recover 
damages  against  the  Street  Railway  Company  for  injuries 
caused  by  a  collision  between  a  car  of  the  defendants  and 
.a  covered  buggy  in  which  the  female  plaintiff  was  driving 
in  endeavouring  to  cross  their  track. 

Her  account  is  that  being  on  the  south  side  of  King 
street  she  looked  up  the  track  before  she  got  into  the  buggy 
and  saw  no  car  coming,  but  as  the  cover  of  the  buggy  was 
up  she  could  not  see  any  approaching  car  after  she  was  in 
it ;  she  drove  but  a  very  few  feet,  and  then  endeavoured  to 
cross  and  her  buggy  was  upset  from  coming  into  contact 
with  the  front  part  of  the  car  or  the  whiffletrees,  the  horse 
by  which  the  car  was  drawn  having  either  of  its  own 


350 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


motion  in  order  to  avoid  coming  into  contact  with  the 
plaintiff's  vehicle,  or  from  being  turned  by  the  driver, 
swerved  to  the  north  of  the  track. 

That  the  car  was  being  driven  at  a  very  slow  rate  is 
manifest  from  the  fact  that  the  buggy  was  not  injured  and 
from  the  fact  that  after  the  brake  was  applied  it  was 
stopped  within  four  or  five  feet. 

It  is  clear  that  the  car  was  standing  on  the  track  but 
a  very  few  feet  in  rear  of  the  plaintiff's  buggy  when  she 
got  into  it,  and  she  is  in  this  dilemma ;  either  she  did  look 
and  must  have  seen  that  it  was  close  behind  her,  or  she  did 
not  look  and  was  guilty  of  reckless  negligence  in  crossing 
the  track  without  satisfying  herself  that  she  could  do  so 
in  safety. 

The  driver  of  the  car  had,  at  the  time  of  the  accident, 
placed  the  reins  for  a  moment  or  two  in  the  hands  of 
another  servant  of  the  defendants  whilst  he  went  to  the 
rear  of  the  car  to  remove  some  newsboj^s,  but  the  jury  in 
answer  to  the  question  submitted  to  them  in  the  event  of 
their  finding  negligence  to  state  in  what  such  negligence 
consisted  omitted  to  point  out  any  specific  act  of  negligence 
contenting  themselves  with  saying,  "  Incompetent  driver." 

From  a  careful  perusal  of  the  evidence,  I  should  doubt 
whether  there  is  any  to  support  such  a  conclusion. 

Two  witnesses  called  for  the  plaintiffs  prove,  I  think 
most  conclusively,  that  but  for  the  female  plaintiff's  own 
negligence  the  collision  would  not  have  happened.  It 
appears  from  their  evidence  that  after  starting  and  pro- 
ceeding for  a  very  short  distance  westwardly  along  King 
street  she  crossed  the  rails  at  such  a  short  distance  in  front 
of  the  car  horse  that  it  would  have  struck  the  buggy  if 
if  the  driver  had  not  turned  it  off  the  track. 

It  is  true  that  one  of  these  witnesses  took  a  very  strong 
partizan  view  in  favor  of  the  plaintiff  as  will  be  seen  from 
a  short  extract  from  the  evidence.    He  is  asked  : 

Q.  She  started  up  westward  first  and  then  turned 
towards  the  north  ?  A.  Yes  most  naturally  the  horse 
would  start  straight  ahead. 
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Q.  And  then  she  turned  northward  rather  sharply  so  as 
not  to  have  her  wheels  running  along  the  rails  ?  A.  Right 
across  the  track. 

Q.  And  in  doing  that  she  ran  into  the  street  car  horse  ? 
A.  No,  I  contend  that  the  street  car  horse  

Q.  In  doing  that  she  ran  into  the  street  car  horse? 
A.  Well  she  did  not  run  into  the  street  car  horse. 

Q.  The  street  car  horse  avoided  the  collision  by  turning 
out?    A.  Yes. 

Q.  She  would  have  struck  the  street  car  horse,  but  for 
their  swerving  the  horse  to  the  north  ?  A.  She  would  not, 
the  street  car  horse  would  have  struck  her  buggy  if  he  had 
not  turned  it  out. 

Q.  She  would  have  run  her  buggy  against  the  street 
car  horse  if  they  had  not  swerved  him  out  of  the  road  ? 
A.  No. 

Q.  That  is  what  it  amounts  to  of  course  ?  A.  Well,  you 
can  have  your  view  and  I  will  mine,  that  is  the  difference 
of  opinion. 

Q.  No  it  is  not  a  difference  of  opinion,  it  is  a  question 
of  what  wns  done  ;  if  the  street  car  horse  had  not  been 
swerved  to  the  north  it  would  have  collided  with  her  horse 
or  buggy,  and  you  think  with  her  buggy  ?    A.  I  think  so. 

Q.  You  do  not  know  when  the  brake  was  applied  ?  A. 
No,  I  could  not  say  about  it.  I  saw  the  man  have  his  hand 
on  the  brake. 

The  same  witness  admits  that  when  the  plaintiff  started 
her  horse  the  car  was  at  the  west  side  of  Bay  street ;  that 
she  did  not  go  any  further  distance  westward  along  King 
street  than  was  necessary  to  "  start  up  her  horse  "  and  that 
she  moved  off  at  an  angle,  so  that  it  is  clear  from  the  evi- 
dence of  both  these  witnesses,  that  she  attempted  to  cross 
so  immediately  in  front  of  the  car,  that  but  for  the  car 
horse  being  turned  to  the  right  it  must  have  come  into 
collision  with  the  horse  or  buggy  of  the  plaintiff. 

Now  the  first  question  is,  was  there  any  evidence  of 
negligence  on  the  part  of  the  defendants  ;  I  must  confess  I 
can  see  none  ;  it  is  not  alleged  that  the  car  was  being  driven 
at  an  unusuallv  fast  pace,  on  the  contrary  it  is  admitted 
on  all  hands  that  it  was  being  driven  very  slowly,  a  fact 
which,  as  I  have  shewn,  is  corroborated  from  the  cir- 
cumstance that  the  buggy  was  not  injured  by  the  collision. 


352 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Whether  the  man  in  temporary  charge  was  competent  or 
incompetent  is  not  to  my  mind  material  as  it  is  shewn  that 
he  was  not  driving  improperly,  and  the  car  was  so  close  to 
the  plaintiff's  buggy  when  she  attempted  to  cross  that  in 
going  that  short  distance  the  collision  occurred,  and  would 
have  occurred  even  sooner  than  it  did  had  not  the  driver 
of  the  car  turned  his  horse  off  the  track  to  the  right. 

Is  it  open  under  such  circumstances  to  draw  any  other 
reasonable  inference  than  that  the  accident  was  caused  by 
the  gross  negligence  of  the  plaintiff  herself,  and  from  no 
other  cause  ? 

.  In  the  present  case  there  is  no  breach  of  any  statutory 
duty  as  the  omission  to  whistle  or  the  like.  The  Street 
Railway  Company  have  the  prior  right  of  way  along  the 
streets  ;  at  the  crossings  or  intersections  of  streets  they  are 
bound  to  the  exercise  of  extra  caution,  but  any  person 
crossing  at  other  places  is  bound  to  use  reasonable  care 
to  ascertain  that  the  line  is  free.  In  this  case  all  the  cir- 
cumstances show  that  no  caution  whatever  was  observed 
on  the  part  of  the  plaintiff;  that  she  recklessly  crossed 
without  taking  any  pains  to  ascertain  whether  a  car  was 
near  or  not  and  brought  the  danger  upon  herself. 

There  being  then  no  evidence,  so  far,  of  any  negligence 
on  the  part  of  the  defendants,  and  it  being  shown  from 
the  plaintiff's  own  evidence  that  the  accident  would  never 
have  occurred  but  for  the  negligence  of  the  plaintiff  herself, 
I  fail  to  see  what  duty  the  defendants  owed  to  this  plain- 
tiff, the  breach  of  which  would  give  her  any  right  of 
action. 

I  quite  admit  that  one  party  being  at  fault  will  not  dis- 
pense with  the  other's  using  ordinary  care,  but  no  case  of 
negligence  on  the  part  of  the  defendants  in  the  manage- 
ment of  their  car  has  been  established  so  as  to  make  the 
question  one  of  contributory  negligence;  the  evidence 
establishes  that  the  defendants'  car  was  driven  at  a  low  rate 
of  speed  ;  does  the  plaintiff's  conduct  in  crossing  immediately 
in  front  of  it  throw  upon  the  defendants  a  higher  duty  to 
herself  to  use  reasonable  care  and  caution  than  what  they 
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owe  to  their  own  passengers  and  the  public  at  large  ?  I 
think  no  such  obligation  was  thrown  upon  them ;  but  if 
that  had  been  properly  an  issue  here,  I  think  there  was  no 
evidence  proper  to  submit  to  a  jury  that  such  reasonable 
care  and  caution  was  not  used  here  under  the  circumstances 
as  might  have  been  expected. 

A  driver  called  upon  by  the  misconduct  of  the  party 
complaining  to  exercise  his  judgment  might  well  be  relieved 
from  the  consequences  of  any  error  in  doing  the  proper 
thing  at  the  precise  moment  to  avoid  an  accident.  There 
was  no  evidence  in  my  opinion  of  any  want  of  care  amount- 
ing to  negligence,  even  if  that  would  entitle  the  plaintiff 
to  recover  for  an  injury  primarily  due  to  her  own  negli- 
gence. 

I  think,  therefore,  that  the  learned  Judge  at  the  trial, 
who  evidently  felt  that  the  verdict  should  have  been  the 
other  way,  should  have  withdrawn  the  case  from  the  jury ; 
and  I  am  the  more  confirmed  in  this  view  from  a  recent 
decision  in  England  (17th  of  May)  of  the  Court  of  Appeal, 
consisting  of  the  Master  of  the  Rolls,  Lord  Justice  Lindley, 
and  Lord  Justice  Bowen,  in  a  case  in  which  the  circum- 
staces  were  in  many  respects  similar  to  the  present,  in 
which  the  learned  Judge  at  the  trial  non-suited,  but  the 
Divisional  Court  reversed  this'decision,  and  ordered  a  new 
trial,  but  which  decision  was  in  turn  reversed  and  a  non- 
suit entered. 

The  case  was  Allen  v.  The  North  Metropolitan  Tramway 
€o.,  and  the  facts  were  these : 

On  a  snowy  night  in  December,  about  11  o'clock,  the 
plaintiff  was  in  the  Stratford  High-street,  on  the  Bow  and 
Stratford  bridge.  He  was  about  to  cross  the  road,  and  had 
gone  about  two  and  a-half  paces  into  the  roadway  when 
he  was  knocked  down  and  run  over  by  one  of  the  defend- 
ants' tramcars  proceeding  to  Stratford  from  London.  His 
right  leg  was  broken  and  he  received  other  injuries,  and 
for  these  he  brought  this  action  for  negligence.  At  the 
trial  which  took  place  before  Mr.  Baron  Huddleston  and  a 
special  jury,  the  plaintiff  admitted  that  he  was  not  looking 
in  the  direction  from  which  the  tramcar  came,  and  that  if 
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he  had  looked  he  must  have  seen  it.  He' said  it  was  usual 
for  the  tramcars  to  stop  on  the  bridge,  and  he  expected  that 
this  tramcar  would  do  the  same.  Upon  this  evidence  Mr. 
Baron  Huddleston  had  non-suited  the  plaintiff,  but  the 
Divisional  Court  considered  that  there  was  some  evidence 
to  go  to  the  jury. 

The  Court  took  time  to  consider  the  judgment  which  was 
delivered  by  Lord  Justice  Lindley.  Having  carefully  read 
the  evidence  through,  they  came  to  the  conclusion  that 
the  view  of  Mr.  Baron  Huddleston  was  right.  Upon  the 
bridge  where  the  accident  happened  the  two  tramway  lines 
coalesced,  and  the  plaintiff,  when  endeavouring  to  cross  the 
road,  looked  only  in  one  direction,  and  not  in  the  direction 
from  which  the  car  was  coming.  The  consequence  was, 
that  the  plaintiff,  after  proceeding  two  or  three  paces,  was 
knocked  down  by  the  tramcar,  whether  by  the  fore  part  of 
the  car  or  by  the  horses  was  uncertain.  There  was  some 
evidence  that  the  car  was  going  fast,  and  there  was  evidence 
that  the  plaintiff  did  not  hear  the  car  coming,  owing,  per- 
haps, to  the  ground  being  covered  with  snow.  It  was  clear 
from  those  facts  that  the  plaintiff  had  only  himself  to 
blame  for  the  accident.  In  the  first  place  the  Court  could 
hardly  go  to  the  length  of  saying  that  there  was  no  evi- 
dence of  negligence  in  the  driver  of  the  car,  though  that 
evidence  was  of  the  slightest  possible  character.  On  the 
other  hand,  there  was  clear  evidence  that  the  plaintiff 's 
conduct  caused  the  accident.  He  walked  into  the  tramcar, 
when,  if  he  had  looked,  he  must  have  seen  it.  Then,  even 
though  the  plaintiff  was  negligent,  could  the  driver  have 
avoided  the  accident  by  the  exercise  of  reasonable  care  ? 
They  could  find  no  evidence  that  the  driver  could  have 
avoided  the  accident.  The  appeal  must  therefore  be 
allowed,  and  judgment  must  be  entered  for  the  defendants. 

I  consider  that  a  much  stronger  case  than  the  one  before 
us,  in  which  I  am  unable  to  discover  any  evidence  of  negli- 
gence whatever  on  the  part  of  the  the  defendants.  I 
think  therefore,  the  view  taken  by  Sir  Adam  Wilson  in 
the  Court  below  was  the  correct  one,  and  that  the  appeal 
should  be  allowed,  and  judgment  given  for  the  defend- 
ants. 


Patterson,  J.  A.,  concurred. 
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Osler,  J.  A. —  T  cannot  concur  in  reversing  the  judgment 
below.  That  the  plaintiff  was  guilty  of  some  degree  of 
negligence  in  crossing,  as  and  when  she  did  cross,  m&y  be 
conceded,  although  if  the  car  was  going  as  slowly  as  the 
defendants'  witnesses  sa}'  it  was,  the  finding  of  the  jury  on 
that  point  is  not  indefensible,  since  the  degree  of  care  and 
prudence  required  of  hjr  must  be  measured  by  the  distance 
at  which  she  crossed  in  front  of  the  car,  and  the  rate  at 
which  it  was  going.  For  the  slower  the  rate  at  which  the 
car  was  going  the  less  ground  there  is  for  imputing  negli- 
gence to  the  plaintiff  and  denying  her  right  to  cross  the 
street  at  the  place  where  she  did  cross  it.  The  meaning 
of  the  finding  read  in  the  light  of  the  learned  Chief  Jus- 
tice's charge  is,  that  the  plaintiff  was  not  guilty  of  contrib- 
utory negligence. 

It  has  also  been  found  that  the  defendants  were  guilty 
of  negligence  in  having  an  incompetent  driver  in  control 
of  the  car  at  the  time  of  the  accident.  In  one  of  the  rea- 
sons of  appeal  it  is  said  that  this  was  not  a  sufficiently 
specific  answer  to  the  question,  In  what  did  the  negli- 
gence consist  ?  That  is  an  objection  which  should  more 
properly  have  been  raised  at  the  trial,  when  the  jury 
might  have  been  sent  back  or  asked  to  explain  their  find- 
ing. We  must  assume  now  that  every  one  understood 
what  is  manifest  from  the  evidence  and  charge,  that  the 
incompetence  pointed  to  by  the  answer  was  the  inability  of 
this  accidental  driver  to  do  what  the  driver  who  was  on  the 
car  and  who  ought  to  have  been,  but  was  not,  in  control  of 
it,  could  have  done,  viz.,  swerve  his  horse  and  brake  the 
car  at  the  same  time.  Had  he  been  at  his  post  the  acci- 
dent in  all  human  probability  would  not  have  happened. 
He  is  asked  : 

Q.  You  have  had  a  good  deal  of  experience  as  a  driver  ? 
A.  Yes,  quite  a  bit. 

Q.  As  a  driver  do  you  make  a  practice  of  stopping  the 
car  if  you  see  a  buggy  cross  the  track  in  front  of  you  ?  A. 
Well,  in  case  of  danger  I  always  do. 

Q.  Would  you  have  done  so  in  this  case  ?  A.  Certainly 
I  would. 
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Q.  Have  you  ever  run  into  a  buggy  that  has  crossed 
before  you  ?  A.  Well,  I  cannot  say  that  I  have  ;  I  have 
managed  to  keep  clear  of  them. 

Q.  Can  an  experienced  driver  turn  his  horse  and  put  on 
the  brake  at  the  same  time  ?  A.  Well,  as  a  rule  you 
haven't  to  turn  the  horse. 

Q.  Can  an  experienced  driver  turn  his  horse  and  put  on 
the  brake  at  the  same  time  ?  A.  He  can  ;  I  can  turn  the 
horse  off  the  track,  and  put  on  the  brake  at  the  same  time. 

Q.  Can  you  tell  me  in  about  what  position  the  horse 
and  buggy  were,  or  did  you  see  them  when  they  were 
struck  ?  A.  The  first  I  saw  about  it,  as  I  told  you  before, 
I  saw  the  car  gradually  brought  to  a  standstill. 

Reading  this  evidence,  together  with  that  of  the  want  of 
skill  and  knowledge  on  the  part  of  the  person  into  whose 
hands  the  conduct  of  the  car  had  been  temporarily  en- 
trusted, it  seems  to  me  that  there  was  evidence  for  the  jury, 
(of  the  inference  to  be  drawn  from  which,  they,  not  the 
Court,  are  the  judges,)  of  negligence  on  the  part  of  the  de- 
fendants, without  which  the  accident  would  not  have  hap- 
pened. 

The  recent  case  of  Allen  v.  The  North  Metropolitan 
Tramway  Co.,  IV.  Times  Law  Rep.  561,  is  clearly  distin- 
guishable, for  the  car  in  question  there  was  going  fast,  and 
there  was  no  evidence  that  the  driver  could  have  avoided 
the  accident  by  the  exercise  of  reasonable  care. 

The  duty  of  the  driver  while  driving  in  the  streets  of 
the  city  is,  as  was  said  by  the  Court  in  Maugam  v.  The 
Brooklyn  R  W.  Go.,  38  N.  Y.  App.  455. 

"  To  keep  entire  control  of  his  team  as  far  as  practicable, 
to  be  in  a  position  to  speedily  apply  the  brake,  and  to  be 
vigilant  in  observing  the  track,  so  as  to  enable  him  as  far 
as  practicable  to  avoid  inflicting  injury  upon  others." 

I  cannot  hold  that  there  was  no  evidence  for  the  jury 
that  this  duty  was  neglected. 

Wilson,  C.  J.,  in  the  Court  below  seems  to  think  that 
there  was  no  evidence  that  the  actual  driver  was  an  im- 
proper one.  If  I  thought  so  I  should  agree  that  the  plain- 
tiff could  not  recover,  but  when  his  qualifications  and 
experience,  as  he  himself  describes  them,  are  contrasted 
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with  those  of  the  person  employed  by  the  defendants,  and 
who  ought  to  have  been  at  the  brake,  I  neither  wonder  at 
nor  dissent  from  the  finding  of  the  jury. 

I  am  obliged  to  say  that  in  my  opinion  the  appeal 
should  be  dismissed. 

Appeal  alloived  with  costs ;  and  action  dismissed  with 
costs. 

Osler,  J.  A.,  dissenting. 


Embury  v.  West. 

Chattel  mortgage  to  secure  indorser — Relation  bach  to  prior  agreement — 
Renewals — Assignments  and  Preference  Act. 

A  chattel  mortgage  to  indemnify  an  indorser  or  to  secure  the  mortgagee 
against  liabilities  otherwise  incurred  for  the  mortgagor,  if  given  in 
good  faith  in  pursuance  of  an  antecedent  absolute  promise,  is  not  avoided 
by  the  Act  relating  to  assignments  and  preferences  by  insolvents, 
merely  because  it  was  not  given  contemporaneously  with  the  indorse- 
ment or  other  liability. 

The  requirements  of  section  6  of  the  Chattel  Mortgage  Act,  as  to  setting 
forth  an  agreement  in  the  mortgage  apply  only  to  mortgages  to  secure 
future  advances  for  the  purposes  therein  mentioned. 

In  the  case  of  a  mortgage  under  that  section  as  security  against  liabilities 
incurred  by  indorsing,  or  in  any  other  way  ;  all  that  is  necessary  is 
that  the  liability  shall  be  one  not  extending  for  a  longer  period  than 
one  year  from  the  date  of  the  mortgage,  and  shall  be  sufficiently 
described  or  identified  therein. 

The  head  note  in  Barber  v.  McPherson,  13  A.  R.  356  corrected. 

The  reference  in  such  a  mortgage  to  a  possible  future  renewal  or  exten- 
sion of  the  liability  which  has  not  been  agreed  for  and  which  the 
mortgagee  is  not  bound  to  grant,  does  not  invalidate  the  mortgage  if  in 
other  respects  sufficient. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  junior  Judge  of  the  county  of  Hastings,  pronounced 
by  him  on  the  5th  of  March,  1888,  in  an  interpleader  issue 
in  the  County  Court  of  that  county,  whereby  a  rule  nisi 
obtained  by  the  defendant  was  discharged,  and  the  finding 
of  the  jury  that  certain  goods  and  chattels  were  not  the 
property  of  James  Bird  and  Mary  his  wife,  and  not  liable 
to  seizure  under  defendant's  execution  against  them  was 
sustained. 
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The  trial  had  taken  place  before  the  Jddge  of  the  County 
Court  with  a  jury. 

On  the  evidence  there  adduced,  the  jury  found  expressly, 
on  a  question  put  to  them,  that  the  chattel  mortgage  in 
question  in  the  action  had  been  made  in  good  faith  for  the 
purpose  of  raising  money  to  pay  the  creditors  of  the  mort- 
gagor (Bird),  and  that  the  money  so  raised  had  been  applied 
for  that  purpose  ;  and  found,  accordingly,  a  verdict  for  the 
plaintiff. 

The  learned  junior  Judge,  in  the  course  of  his  remarks, 
when  disposing  of  the  rule  nisi,  observed  : 

*  *  "  1st.— I  do  not  find  that  Bird  and  his  wife,  the  parties  to  the 
chattel  mortgage,  were  insolvent  within  the  meaning  of  the  Act,  and  as 
the  proceeds  of  the  two  notes  indorsed  went  to  pay  off  debts,  I  do  not 
think  the  chattel  mortgage  void  on  these  grounds. 

"  2nd. — As  regards  describing  the  notes  and  the  objection  as  to  interest, 
I  am  of  the  opinion  that  the  statute  is  substantially  complied  with  '  Literal 
exactness  in  describing  the  indebtedness  is  not  required,  but  it  suffices  if 
the  description  be  correct  as  far  as  it  goes,  and  be  defined  so  as  to  direct 
attention  to  the  source  of  correct  and  full  information,  without  danger 
that  the  language  used  will  deceive  or  mislead  parties.'  See  Herman  on 
Chattel  Mortgages  p.  119,  and  cases  cited." 

The  appeal  was  heard  on  the  12th  of  September,  1888.* 

G.  T.  Blackstock,  for  the  appellant. 
Aylesworth,  for  the  respondent. 

November  13,  1888.  Osler,  J.  A. — The  defendant  is  an 
execution  creditor  of  James  Bird  and  Mary  Bird,  under  a 
chattel  mortgage  from  whom,  dated  the  7th  and  filed  8th 
September,  ]  886,  the  plaintiff  claims  the  goods  in  question. 

The  mortgage  was  given  to  secure  plaintiff  against 
liability  upon  two  promissory  notes  which  he  had  indorsed 
for  James  Bird's  accommodation  to  enable  him  to  raise 
money  to  pay  off  two  small  judgments  against  him.  The 
first  note  for  $192,  dated  9th  August,  1886,  and  the  second 
for  $60,  dated  16th  August,  1886,  payable  respectively 
three  months  after  date. 

*  Present :— Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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Before  either  of  the  notes  fell  due  West  recovered  judg- 
ment against  the  Birds  for  $486,  which,  with  the  excep- 
tion of  the  costs,  was  secured  and  settled  by  a  mortgage  upon 
Mrs.  Bird's  farm,  dated  18th  September,  1886.  The  costs 
not  having  been  paid  an  execution  was  issued  therefor, 
upon  which  the  seizure  and  subsequent  interpleader  pro- 
ceedings took  place. 

At  the  close  of  the  plaintiff's  case  several  objections 
were  taken  to  the  sufficiency  of  the  mortgage  as  a  mort- 
gage to  secure  indorsements  within  the  Chattel  Mortgage 
Act ;  and  it  seems  to  have  been  contended  further  that  it 
was  void  "  as  preferring  one  creditor  to  another  according 
to  the  statutes." 

The  learned  Judge's  charge  is  so  badly  reported  that  it 
is  not  easy  to  say  with  certainty  how  he  submitted  the 
case  to  the  jury  ;  but  he  does  appear  to  have  asked  them 
to  consider  whether  the  mortgage  was  given  for  the  pur- 
pose of  defeating  the  plaintiff's  claim,  or  whether  it  was 
made  bona  tide  for  the  purpose  of  raising  money  to  pay 
James  Bird's  creditors,  and  if  the  money  was  so  applied. 

The  jury  also  seem  to  have  been  asked  whether,  taking 
into  consideration  this  and  other  mortgages  on  Mrs.  Bird's 
real  and  personal  property,  enough  remained  to  meet 
West's  claim.  This,  I  presume,  must  have  referred  to  the 
question  whether  Mrs.  Bird,  to  whom  the  mortgaged 
property  belonged,  was  solvent,  as  no  objection  was  taken 
to  the  charge  for  mis- direction  or  non -direction  on  that 
point.  Defendant's  counsel  objected  that  the  Judge  should 
have  told  the  jnry  to  find  whether  the  mortgage  had  the 
effect  of  delaying  West  in  obtaining  his  costs,  and  if  so 
that  it  wTas  void. 

We  may  take  the  case  as  the  parties  chose  to  present  it 
at  the  trial. 

The  evidence  is  amply  sufficient  to  prove  that  the  plain- 
tiff indorsed  the  notes  in  question  upon  the  express  agree- 
ment that  he  should  be  secured  for  doing  so  by  a  chattel 
mortgage  from  Bird  and  his  wife,  and  that  the  mortgage 
of  the  7th  September  was  given  in  good  faith  in  pursuance 
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of  and  for  the  purpose  of  carrying  out  that  agreement,  and 
for  no  other  purpose.  Its  bona  fides  is  expressly  affirmed 
by  the  jury,  and  the  defendant  did  not  suggest  that  it  was 
not  made  in  pursuance  of  the  prior  agreement,  or  ask  the 
learned  Judge  to  direct  the  jury  to  find  specifically  as  to 
that.  In  the  reasons  for  appeal  it  is  urged  that  when  the 
mortgage  was  given  the  mortgagors  were  insolvent,  and 
that  as  it  was  not  given  for  a  present  advance  in  money  it 
is  void.  It  is  not,  however,  now  to  be  assumed  that  Mrs. 
Bird  was  insolvent.  The  evidence  admits  of  the  opposite 
conclusion,  which  the  learned  Judge  adopts  in  his  judg- 
ment discharging  the  order  nisi.  It  was  for  the  defendant 
to  make  out  the  fact  of  insolvency  to  the  satisfaction  of  the 
jury,  and  as  he  made  no  objection  to  the  charge  on  this 
point  it  must  be  taken  that  he  was  satisfied  with  the  way 
in  which  the  learned  Judge  left  it  to  them.  But  even  if 
insolvency  had  been  stablished  I  do  not  admit  that  the 
mortgage  would  be  avoided  by  the  Act  relating  to  assign- 
ments and  preferences  by  insolvents.  I  see  nothing  in 
that  Act  to  justify  the  contention  that  a  mortgage  can  no 
longer  be  taken  under  the  Chattel  Mortgage  Act  to  indem- 
nify an  indorser  ;  and  if,  as  in  this  case,  the  notes  were 
indorsed  upon  the  faith  of  an  absolute  promise  to  give  the 
mortgage,  and  it  was  afterwards  given  in  good  faith  in 
pursuance  of  such  promise,  and  before  the  maturing  of  the 
liability  there  being  no  evidence  that  it  was  purposely 
postponed  until  the  mortgagors  were  in  a  state  of  insol- 
vency, it  relates  back  to  the  time  when  the  liability  was 
incurred,  and  cannot  be  deemed  a  preference  in  intent  or 
in  effect. 

We  are  not  now  concerned  with  the  effect  of  the  Act 
upon  a  mortgage  taken  under  such  circumstances  to  secure 
an  advance  of  money ;  and  as  regards  a  security  of  this 
kind  at  all  events,  I  think  the  principle  of  the  rule  applies 
that  when  mon^y  is  advanced  upon  the  faith  of  an  abso- 
lute promise  by  the  debtor  to  give  a  chattel  mortgage  the 
sum  advanced  must  be  considered  as  a  present  actual 
advance  upon  the  security  of  the  mortgage.    Ex  'parte 
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Fisher,  L.  E.  7  Ch.  636  ;  Clarkson  v.  Sterling,  in  this 
Court  (a),  where  many  of  the  authorities  are  cited  :  Ex  parte 
Wilkinson,  22  Ch.  D.  788. 

The  mortgage  is  not,  in  my  opinion,  open  to  any  objec- 
tion under  the  6th  section  of  the  Chattel  Mortgage  Act, 
either  on  the  ground  that  the  terms,  nature,  and  effect  of 
the  agreement  between  the  parties  are  not  fully  set  forth, 
or  that  the  liability  extends  for  a  longer  time  than  a  year 
from  the  date  of  the  mortgage. 

It  is  not  a  mortgage  to  secure  future  advances,  but 
simply  to  indemnify  the  mortgagee  against  the  indorse- 
ment of  the  two  notes  specified  therein. 

For  that  purpose  an  agreement  in  writing  is  not  required 
by  the  6th  section.  The  agreement  there  spoken  of  is  an 
agreement  in  writing  to  secure  future  advances,  and  it  is 
the  terms,  nature,  and  effect  of  such  an  agreement  and  the 
amount  of  the  liability  intended  to  be  created  thereby 
which  are  required  to  be  fully  set  forth  in  the  mortgage 
taken  as  security. 

The  head-note  in  Barber  v.  McPherson,  13  A.  R.  356,  is 
quite  misleading  in  this  respect.  The  first  paragraph 
would  be  more  accurate  if  stated  as  a  semble,  and  with  the 
word  "not"  after  the  words  "it  is"  in  the  first  line. 

The  mortgage  there  in  question  was  held  to  be  invalid, 
because  the  liability  it  professed  to  secure  was  not  that 
which  existed  when  it  was  taken. 

Having  regard  to  the  opinions  expressed  in  that  case  by 
my  learned  brothers  Burton  and  Patterson,  I  am  content 
to  acquiesce  in  that  construction  of  the  section  expressed 
by  the  latter,  agreeing  with  Harrison,  C.  J.,  in  O'Donohoe 
v.  Wilson,  42  U.  C.  R.  329,  viz.,  that 

"  The  requirements  of  sec.  6  as  to  setting  out  an  agree- 
ment apply  only  to  mortgages  to  secure  future  advances 
for  the  purposes  described,  and  do  not  touch  mortgages  to 
secure  against  liabilities  incurred  by  indorsing  or  in  any 
other  way." 

This  was,  as  I  said,  in  Barber  v.  Macpherson,  my  own 
opinion  of  the  meaning  of  the  section,  although  I  was  reluc- 
(a)^ADte  234. 
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tanfc  to  urge  it  in  opposition  to  previous  decisions,  more  espe- 
cially as  the  case  did  not  call  for  a  decision  on  the  point.  All 
that  is  necessary  in  the  case  of  a  mortgage  under  the  6th  sec- 
tion to  indemnify  against  an  endorsement  or  other  liability 
is,  that  such  liability  shall  be  one  not  extending  for  a  longer 
period  than  one  year  from  the  date  of  the  mortgage,  and 
shall  be  sufficiently  described  or  identified  therein. 

The  mortgage  in  this  case  complies  with  both  these 
requirements  ;  the  notes  are  specified  with  sufficient  accur- 
acy to  identify  them,  and  they  both  fall  due  within  a  year 
from  its  date.  As  to  the  objection  that  renewals  of  the 
notes  appear  to  be  contemplated  which  may  extend  the 
liability  beyond  the  year,  I  repeat  what  I  said  in  Barber 
v.  McPherson  to  a  similar  objection,  viz.,  that  lam  unable  to 
comprehend  how  a  reference  to  a  possible  future  renewal 
which  had  not  been  agreed  for,  and  which  the  parties  were 
not  bound  to  make,  can  invalidate  a  security  in  other 
respects  sufficient. 

I  think  the  appeal  should  be  dismissed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 

Patterson,  J.  A.,  having  previously  been  transferred  to 
the  Supreme  Court  of  Canada,  gave  no  judgment. 

Appeal  dismissed  with  costs. 
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Reddick  v.  Saugeen  Mutual  Fire  Insurance 
Company. 

Fire   insurance — Statutory  conditions  —  Additional    conditions — Title  — 
Physical  risk — Moral  risk — Agent  filling  up  application. 

The  defendants,  in  the  prescribed  manner,  indorsed  upon  the  plaintiff's 
policy  as  an  addition  to  the  first  statutory  condition,  a  condition  pro- 
viding that  any  fraudulent  misrepresentation  in  the  application,  or  any 
false  or  incorrect  statement  representing  the  title  or  ownership  of  the 
applicant,  or  the  concealment  of  any  mortgage  or  execution  or  any 
incumbrance  on  the  property  or  on  the  land  on  which  it  was  situate, 
should  avoid  the  policy  unless  the  directors  in  their  discretion  should 
see  fit  to  waive  the  defect.  In  his  application  the  plaintiff  stated  that 
the  land  on  which  the  building  proposed  to  be  insured  was  situated 
was  incumbered  by  a  mortgage  for  $1,500,  but  omitted  to  disclose  that 
it  was  also  charged,  together  with  other  property,  with  a  small  annuity 
in  favor  of  his  father.  The  omission  was  not  explained,  but  it  was  not 
attributed  to  any  fraudulent  intent. 

The  defendants  pleaded  that  the  non-disclosure  of  that  charge  avoided 
the  policy  under  the  first  statutory  condition,  or  the  above  addition 
thereto. 

The  jury  found  that  the  existence  of  the  annuity  was  not  material  to  be 
made  known  to  the  defendants. 

Held,  affirming  the  judgment  of  the  Q.  B.  D. :  (1)  That  the  non-dis- 
closure of  the  annuity  was  the  concealment  of  an  incumbrance  within 
the  meaning  of  the  added  condition.  (2)  That  the  added  condition  was 
not  a  just  and  reasonable  one  because  it  was  not  limited  to  such  facts 
or  matters  as  were  material  to  be  made  known  to  the  company.  (3) 
That  the  Divisional  Court  might  determine  whether  the  condition  was 
a  just  and  reasonable  one,  and  that  it  was  not  necessary  that  it  should 
first  have  been  raised  at  the  trial. 

In  the  statutory  declaration  proving  the  claim  under  the  policy  the 
plaintiff  said  nothing  of  the  annuity  in  favor  of  his  father.  Defendants 
failed  to  prove,  and  the  jury  were  not  asked  to  find  that  the  declar- 
ation was  fraudulent  in  this  respect. 

Held,  no  defence  under  the  loth  statutory  condition. 

Mason  v.  Agricultural  Ins.  Co.,  18  C.  P.  19,  followed. 

Semble,  the  first  statutory  condition  applies  to  matters  of  title  or  incum- 
brances, or  relating  to  the  "moral"  as  well  as  the  "physical"  risk 
where  the  policy  is  based  upon  an  application  in  which  the  insured  is 
interrogated  as  to  such  matters. 

Klein  v.  The  Union  Fire  Ins.  Co.,  3  0.  R.  234,  approved  and  distin- 
guished. 

■On  the  argument  of  the  appeal  the  defendants  for  the  first  time  set  up 
that  by  the  application  the  plaintiff  had  described  the  building  insured 
as  occupied  by  himself  and  his  tenants  as  a  dwelling  house,  thereby 
contracting  with  the  defendants  that  it  was  so  occupied  ;  whereas,  in 
fact,  it  was  then  vacant,  and  that  there  being  thus  an  entire  mis- 
description of  the  subject  matter  of  the  insurance  the  risk  never 
attached.  On  the  pleadings  and  at  the  trial  this  misdescription  was 
relied  upon  merely  as  being  a  material  misdescription  avoiding  the 
policy  under  the  first  statutory  condition.  This  issue  was  found  in 
favour  of  the  plaintiff,  it  being  proved  that  the  policy  had  been  issued  in 
substitution  of  a  former  policy  in  the  defendant  company,  the  risk  on 
which  they  had  continued  after  accepting  notice  that  the  building 
had  become  vacant,  and   that  the  application   for  the  substituted 


364 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


policy  had  been  filled  up  by  their  general  manager,  ,to  whom  the  plain- 
tiff had  given  all  the  information  he  asked  for,  and  had  told  him  that 
the  building  was  then  unoccupied. 
Held,  that  under  the  circumstances,  the  knowledge  of  their  general 
manager  was  the  knowledge  of  the  company  ;  that  the  misdescription 
was  immaterial,  and  that  the  defendants  could  not  be  permitted  at 
that  stage  of  the  cause  to  shift  their  ground,  and  set  it  up  as  a  war- 
ranty or  part  of  the  contract. 

This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  reported  14  0.  R  596,  where  the  facts 
giving  rise  to  the  action  are  fully  and  clearly  set  forth, 
and  came  on  for  hearing  on  the  11th  September,  1888.* 

McCarthy,  Q.O.,  and  W.  H.  Kingston,  for  the  appellants. 
According  to  the  proper  construction  of  the  first  statutory 
condition,  the  concealment  of  any  mortgage  or  other  incum- 
brance material  to  be  made  known  to  the  company  will 
avoid  the  policy;  and  it  is  clear  that  this  must  be  so,  other- 
wise the  company  will  be  unable  to  judge  of  the  risk  it 
undertakes,  and  that  condition  is  not  limited  to  the  physi- 
cal risk  as  held  by  the  Divisional  Court.  We  contend  that 
the  addition  to  that  condition  was  just  and  reasonable  ;  but 
if  otherwise,  still  we  submit  it  was  not  open  to  the  Court 
to  set  it  aside  on  the^  state  of  the  pleading,  especially  as 
no  such  contention  had  been  raised  at  the  trial,  nor  was  the 
Judge  at  the  trial  asked  to  rule  upon  it.  All  these  pro- 
visoes must  be  read  in  connection  with  the  wording  of 
the  first  condition  covered  by  the  general  proviso  that  such 
concealments  or  omissions  must  be  material  to  be  made 
known  to  the  company,  and  under  any  circumstances  we 
insist  that  in  any  event  the  verdict  should  have  been  set 
aside,  and  a  new  trial  granted. 

Guthrie,  Q.  C,  and  J.  B.  Clarke,  for  the  respondent.  Only 
the  physical  risk  is  embraced  in  the  first  statutory  condi- 
tion, and  that  condition  cannot  be  held  to  apply  to  mat- 
ters of  title  or  incumbrance.  It  is  only  when  the  com- 
pany is  prejudiced  by  any  misdescription,  or  when  the 
matter  so  misrepresented  or  omitted  to  be  communicated 
is  material  to  be  made  known  to  the  company  to  enable 
*  Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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it  to  judge  of  the  risk  it  undertakes,  that  the  policy- 
will  be  deemed  voidable.  The  omission  to  communi- 
cate the  comparatively  insignificant  charge  in  favor  of 
the  plaintiff's  father  was  not  attempted  to  be  shewn 
to  have  prejudiced  the  company  to  any  degree ;  neither 
was  it  shewn  that  it  was  a  matter  material  to  be 
made  known  to  the  company  in  order  to  enable  them  to 
judge  of  the  risk.  The  defendants  went  to  the  jury  on 
that  point,  and  the  jury  found  against  them.  The  addition 
to  the  first  statutory  condition  provides  that  the  policy 
shall  be  void  if  the  application  for  insurance  contains  any 
false  or  incorrect  statement  respecting  title  or  ownership, 
or  the  concealment  of  any  mortgage,  execution,  or  incum- 
brance. This  addition  is  unjust  and  unreasonable  in  not 
providing  that  the  false  or  incorrect  statement  or  the 
matter  concealed  should  be  proved  to  be  prejudicial  to  the 
company  or  material  to  be  made  known  to  them  ;  and  this 
addition  was  not  relied  upon  by  the  defendants  at  the  trial, 
but  that  point  was  first  raised  before  the  Divisional  Court ; 
and  we  submit  that  the  Divisional  Court  had  jurisdiction 
to  hold  the  same  to  be  not  just  and  reasonable.  There  is 
no  evidence  of  intention  or  design  on  the  part  of  the  plain- 
tiff to  conceal  the  charge  in  favour  of  his  father,  and  the 
rinding  of  the  jury  negatives  the  charge  of  fraud  or  injury 
to  the  defendants  thereby ;  in  short,  the  term  "concealment " 
in  the  added  condition  means  fraudulent,  intentional,  or 
designed  concealment. 

Klein  v.  The  Union  Ins.  Co.,  3  0.  R.  234  ;  Sauvey  v.  The 
Isolated  Risk  Ins.  Co.,  44  U.  C.  R.  523  ;  Samo  v.  The  Gore 
District  Mutual  Ins.  Co.,  1  A.  R.  568  ;  Wilby  v.  The 
Standard  Ins.  Co.,  3  0.  R.  115 ;  Sinclair  v.  Agricultural 
Mutual  Ins.  Co.,  18  C.  P.  19  ;  Butler  v.  The  Standard  Ins. 
Co.,  26  Gr.  341  ;  4  A.  R.  391,  were,  amongst  other  cases, 
referred  to. 

November  13,  1888.  Osler,  J.  A. — Having  regard  to 
the  pleadings  and  the  course  taken  at  the  trial,  the  case 
hardly  calls  for  discussion  of  the  question  so  much  pressed 
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upon  us  in  the  argument  of  the  appeal,  viz.,  whether 
matters  affecting  the  title  to  the  insured  property  or  the 
incumbrances  thereon  are  within  the  scope  of  the  first 
statutory  condition,  in  other  words,  whether  the  risk 
referred  to  in  that  condition  is  the  physical  risk — the  dan- 
ger from  or  exposure  to  arson.  I  agree  that  the  condition 
may,  to  some  extent,  be  limited  to  the  former,  where  there 
is  no  express  stipulation  or  representation  in  the  applica- 
tion, but  speaking  generally,  where  the  policy  is,  as  in 
this  case,  based  upon  an  application  containing  statements 
or  representations  relating  to  matters  as  to  which  the  com- 
pany have  thought  proper  to  require  information,  the  con- 
dition must  be  taken  to  refer  to  such  statements  and 
representations,  whether  the  risk  they  relate  to  is  the 
physical  risk  or  the  moral  risk.  I  see  no  difficulty  in  thus 
applying  it,  and  do  not  regard  the  case  of  Klein  v.  The 
Union  Ins.  Co.,  3  0.  R.  234,  as  laying  down  a  different 
rule.  There  the  company  had  entirely  dispensed  with 
applications  and  interrogatories,  and  no  representations 
had  been  made  to  them  by  the  insured.  Where  no  inquiry 
is  made  by  the  company  it  is  not  necessary  for  the  insured 
to  say  anything  about  his  title,  or  the  incumbrances  on 
the  property.  He  must  be  interested  in  it,  but  he  is  not 
bound  to  disclose  the^ particular  nature  and  modifications- 
of  his  interest. 

In  the  present  case  the  defendants  have  no  doubt 
required  that  the  applicant  shall  state  the  incumbrances 
on  the  property  insured,  but  they  do  not  set  up  the  first 
statutory  condition  as  avoiding  the  policy  by  reason  of 
their  non-disclosure.  Even  if  they  had  done  so  the  ques- 
tion would  be,  under  the  express  qualification  of  that  con- 
dition, whether  the  charge  or  incumbrance  coated  by  the 
annuity  in  favor  of  the  plaintiff's  father  was  in  fact 
material  to  be  made  known  to  them  in  order  to  enable 
them  to  judge  of  the  risk  they  undertook. 

That  was  a  question  for  the  jury,  and  it  was  so  left  to 
them  by  the  learned  Chief  Justice  just  as  if  the  statu- 
tory condition  had  been  pleaded,  and  it  is  disposed  of  by 
their  finding  in  favor  of  the  plaintiff. 
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The  non-disclosure  of  the  alleged  incumbrance  is,  how- 
ever, pleaded  by  paragraph  10  of  the  statement  of  defence 
as  a  breach  of  the  addition  made  by  the  defendants  to  the 
first  statutory  condition,  and  which  is  expressly  directed 
to  the  risk  supposed  not  to  be  covered  by  the  latter. 

This  added  condition  provides  inter  alia  that  (a)  any 
fraudulent  misrepresentation  in  the  application  ;  or  (6)  any 
false  or  incorrect  statement  respecting  the  title  or  ownership 
of  the  property  or  the  circumstances  of  the  applicant ;  or 
(c)  the  concealment  of  any  mortgage  or  execution,  or  any 
incumbrance  on  the  ^  insured  property,  or  on  the  land  on 
which  it  may  be  situate,  shall  avoid  the  policy  unless  the 
directors  see  fit  in  their  discretion  to  waive  the  defect. 
It  is  then  alleged  that  in  his  application  plaintiff  caused 
the  building  and  land  to  be  represented  as  incumbered  by 
a  mortgage  for  $1,500  only,  whereas  they  were  then  also 
charged  with  the  annuity  referred  to,  whereby  the  plaintiff 
made  a  false  statement  respecting  the  title  or  ownership 
of  the  property,  or  concealed  an  incumbrance  thereon 
within  the  meaning  of  the  condition. 

In  the  4th  reason  of  appeal  it  is  urged  that  the  added 
condition  is  to  be  read  in  connection  with  its  principal, 
and  is  subject  to  the  qualification  therein  expressed  that 
the  misrepresentations  and  omissions  provided  against 
must  relate  to  matters  material  to  be  made  known  to  the 
company.  If  this  be  the  proper  construction,  the  defence 
under  the  added  condition,  fails,  because  the  finding  of  the 
jury  is  against  the  materiality  of  the  concealed  incum- 
brance as  a  thing  which  ought  to  have  been  communicated 
to  the  defendants. 

The  11th  paragraph  of  the  defence  pleads  the  represen- 
tation as  to  incumbrances  as  a  misrepresentation  of  a 
material  fact,  and  relies  upon  it  as  avoiding  the  policy 
apart  from  the  condition.  The  verdict  of  the  j  ury  of  course 
disposes  of  this  defence  also. 

The  question  of  its  materiality  seems  to  have  been  the 
only  oneraised  at  the  trial  in  reference  to  the  incumbrance 
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I  do  not  see  that  any  objection  was  taken  as  to  the 
annuity  not  being  an  incumbrance,  (see  Mason  v.  Agri- 
cultural Ins.  Co.,  18  C.  P.  19,  and  Goring  v.  Insurance 
Company,  10  0.  U.  236,  where  the  incumbrance  omitted 
to  be  stated  was  of  a  similar  character),  or  as  to  the  justice 
and  reasonableness  of  the  condition,  but  in  the  Divisional 
Court  the  defendants  moved  for  judgment  on  the  ground 
(inter  alia)  that  paragraph  10  of  the  defence  was  proved 
as  pleaded,  relying  upon  the  bare  non-disclosure  of  the 
annuity,  without  reference  to  its  materiality,  as  being  a 
concealment  of  an  incumbrance  within  the  meaning  ot  the 
added  condition.  Whether  the  fact  concealed  was  material 
or  not  is  no  part  of  that  defence,  and  therefore  the  ques- 
tion whether  the  condition,  so  far  as  it  is  relied  upon,  is  a 
just  and  reasonable  one,  thus,  for  the  first  time,  came  up 
for  decision. 

The  defendants  say  it  should  have  been  raised  at  the 
trial  and  decided  by  the  trial  J udge,  but  it  was,  within  the 
plain  words  of  the  statute,  a  matter  to  be  determined  by 
the  Court  to  which  it  was  presented,  and  there  was  no 
remaining  question  of  fact  connected  with  it  which  made 
it  necessary  to  direct  a  new  trial  in  order  to  dispose  of  it. 

Assuming  that  the  mere  non-disclosure  of  the  incum- 
brance is  equivalent  to  the  concealment  of  it  within  the 
meaning  of  the  condition,  (and  I  see  no  reason  to  differ 
from  the  Court  below  on  that  point,  the  existence  of  the 
charge  being  in  fact  known  to  the  applicant,)  I  agree 
that  *the  third  branch  of  the  condition  (the  only  part 
of  it  we  are  now  concerned  with)  must  be  regarded 
as  not  just  and  reasonable,  because  the  condition  fails 
to  provide  that  the  matter  concealed  should  be  some- 
thing prejudicial  to  the  company  or  material  to  be  made 
known  to  them  in  order  to  enable  them  to  judge  of  the 
risk.  There  can  be  no  reason  for  making  such  a  condition 
more  onerous  than  the  statutory  condition,  as  the  matters 
misstated  or  concealed  as  to  the  applicant's  title  or  incum- 
brance on  his  land  may  be  of  the  most  trifling  nature : 
Butler  v.  Standard,  26  Gr.  341  ;  4>  A.  R  391. 
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I  have  already  said  that  the  materiality  of  the  -fact  con- 
cealed from  the  defendants  in  this  instance  has  been  nega- 
tived, and  it  is  difficult  to  believe  that  if  its  existence  had 
been  disclosed  it  would  have  influenced  their  action. 

A  further  defence  relied  upon  is  fraud  or  false  state- 
ments in  the  statutory  declaration  of  loss  by  omitting  to 
mention  therein  the  incumbrance  in  favor  of  the  plaintiff's 
father.  The  jury  were  not  asked  whether  the  omission 
was  fraudulent.  I  see  no  reason  for  thinking  that  it  was, 
and  the  case  of  Mason  v.  The  Agricultural  Mutual  Ins- 
Go.,  18  C.  P.  19,  in  this  Court  is  conclusive  that  if  not 
fraudulently  false  such  a  statement  in  the  statutory  declara- 
tion of  loss  cannot  vitiate  the  claim. 

The  same  observation  applies  to  the  defence  founded  on 
another  statement  in  the  statutory  declaration  "That  the 
property  insured  belonged  at  the  time  of  the  fire  solely  to 
the  insured,  and  that  no  other  party  was  interested  therein.' 
That  this  statement  was  not  intended  to  be  taken  literally 
is  shewn  by  the  reference  to  the  mortgage  of  $1,500  in  a 
previous  paragraph  of  the  declaration,  and  it  is  alleged  to 
be  falsified  by  reason  merely  of  the  non-disclosure  of  the 
annuity  which  the  plaintiff  very  probably  never  thought 
of  as  being  an  incumbrance  upon  the  land. 

The  only  other  objection  to  be  noticed  is  one  which  was 
taken  for  the  first  time  during  argument  of  the  appeal,  viz., 
that  by  the  application  the  plaintiff  described  the  building 
as  being  occupied  by  himself  and  his  tenants  as  a  dwelling 
house,  and  thereby  contracted  with  the  defendants  that  it 
was  so  occupied,  whereas  in  fact  it  was  at  the  time  vacant 
and  unoccupied  :  that  there  was  thus  an  entire  misdescrip- 
tion of  the  subject  matter  insured,  and  so  the  risk  never 
attached. 

This  misdescription  is  pleaded  in  paragraph  4  of  the 
defence  simply  as  avoiding  the  policy  under  the  first  statu- 
tory condition,  which  is  setforth  ;  "and  the  plaintiff  thereby 
caused  the  building  to  be  described  otherwise  than  as  it 
really  was,  to  the  defendants  prejudice,  or  misrepresented 
or  omitted  to  communicate  a  circumstance  which  was 

47 — VOL.  XV.  A.R. 


370 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


material  to  be  made  known  to  the  defendants  in  order  to- 
enable  them  to  judge  of  the  risk  they  undertook." 

To  this  it  is  replied  in  substance  that  the  plaintiff  made 
his  application  for  insurance  at  the  head  office  of  the  defen- 
dants, to  one  Drake,  their  general  manager,  and  chief  exe- 
cutive officer :  that  he  gave  Drake  all  the  information  he 
asked  for,  and  told  him  that  the  dwelling-house  was  unoc- 
cupied :  that  Drake  filled  up  the  application,  which  plaintiff 
signed  without  reading  it,  and  was  not  aware  until  after 
the  loss  that  it  contained  any  incorrect  statement. 

The  question  thus  raised  was  the  only  one  raised  at  the 
trial  in  reference  to  the  misdescription.  It  wTas  left  to  the 
jury  by  the  learned  Chief  Justice  as  a  question  of  fact 
depending  upon  the  view  they  took  of  the  evidence  of 
Drake,  and  of  the  plaintiff,  and  the  documents  produced ; 
and  they  found,  as  I  think  upon  amply  sufficient  grounds 
in  favor  of  the  plaintiff. 

The  policy  was  taken  in  substitution  of  an  existing 
policy  in  the  defendant  company,  during  the  currency 
of  which  the  premises  had  become  vacant,  and  under 
which  they  were  then  insuring  them  as  such,  written 
notice  having  been  given  to  them  thereof  in  accordance  with 
the  terms  of  the  policy.  No  reason  wTas  suggested  why  the 
plaintiff  should  have  described  the  premises  as  being  occu- 
pied, contrary  to  the  fact,  and  the  strong  probability  is  that 
Drake  in  filling  up  the  form  of  application  carelessly 
omitted  to  strike  out  the  printed  words  "  and  occupied  by," 
or  omitted  to  confine  their  operation  to  the  other  premises 
mentioned  in  the  application  and  insured  by  the  same 
policy. 

It  must  now,  at  all  events,  be  taken  upon  the  finding  of 
the  jury  that  the  defendants'  general  manager  had  notice 
at  the  tim$  of  the  application,  and  in  the  course  of  the 
transaction,  that  the  dwelling  house  was  unoccupied,  and 
as  the  defendants  rested  their  defence  entirely  upon  the 
materiality  of  the  misdescription  and  not  upon  a  warranty 
of  its  truthfulness  or  condition  or  stipulation  that  the 
policy  should  be  avoided  if  it  was  not  absolutely  correct, 
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the  question  is  to  be  judged  of  by  their  knowledge  of  the 
facts  when  they  accepted  the  risk  and  issued  the  policy. 
The  knowledge  of  their  manager  acquired  under  such 
circumstances  wTas  the  knowledge  of  the  company :  Shan- 
non v.  Gore  District  Ins.  Co.,  40  U.  C.  R.  188 ;  2  A.  R. 
396 ;  Shannon  v.  Hastings,  2  S.  C.  R.  394,  410. 

The  statement  in  the  application  that  the  building  was 
occupied,  therefore  became  immaterial.  It  was  not  a  de- 
scription of  it  otherwise  than  as  it  really  was  to  the 
prejudice  of  the  company,  and  the  defence  as  pleaded  was 
disproved:  there  was  no  objection  to  the  charge,  and  the 
verdict  on  this  issue  was  not  challenged  in  the  Court  below. 

Having  thus  rested  their  defence  throughout  wholly 
upon  the  statutory  condition  and  the  materiality  of  the 
misrepresentations,  it  is  not  now  open  to  them  to  shift 
their  ground  by  setting  up  a  contract  for  the  absolute 
truth  of  the  statement. 

For  these  reasons  I  think  we  should  dismiss  the  appeal.. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 

Patterson,  J.A.,  having  previously  been  transferred  to 
the  Supreme  Court  of  Canada,  gave  no  judgment. 


Appeal  dismissed  with  costs. 
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Re  Ostrom  and  The  Corporation  of  the 
Township  of  Sidney. 

Municipal  corporations— R.  S.  0.  ch.  184,  sec-  546 — Notice  of  by4av)  to  open 
road — Computation  of  time— Quashing  by-law. 

The  Municipal  Act,  sec.  584,  enacts  that  no  council  shall  pass  a  by-law 
for  establishing  a  public  highway  until  written  or  printed  notices  of 
the  intended  by-law  have  been  posted  up  one  month  previously  in  six 
of  the  most  public  places  in  the  neighbourhood  of  such  road,  &c. 

The  defendants  on  the  29th  of  July,  1887,  published  notices  of  their 
intention  to  pass  a  by-law  on  the  29th  of  August,  1887,  to  open  a  road 
across  nine  lots  in  the  first  concession  of  the  township.  On  that  day  the 
council  met  and  passed  a  by-law  establishing  a  road  across  four  only  of 
the  lots  mentioned  in  the  notice.  The  date  of  putting  up  the  notice  was 
recited  in  the  by-law,  and  was  admitted  by  the  affidavits  filed  by  the 
defendants  on  shewing  cause  to  the  motion  to  quash  the  by-law. 

Nothing  had  been  done  under  the  by-law. 

Held,  that  the  giving  of  the  prescribed  notice  is  a  condition  precedent  to 
the  right  of  the  council  to  pass  such  a  by-law  ;  that  the  month  is  to  be 
computed  exclusive  of  the  first  and  last  days,  and,  therefore,  that  a 
notice  on  the  29th  of  July  of  intention  to  pass  a  by-law  on  the  29th 
of  August  was  insufficient. 

Authorities  as  to  computation  of  time  in  such  a  case  considered. 

Laplante  v.  Peterborough,  5  0.  R.  634  ;  Wannamaker  v.  Green,  10  0.  R. 
547,  approved. 

Quosre,  whether  the  council  could  pass  a  by-law  to  open  up  or  establish  a 

road  other  than  the  road  as  described  in  the  notice. 
Baker  v.  Saltfleet,  31  U.  C.  R.  386,  referred  to. 
Judgment  of  the  Court  below  reversed. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Street,  discharging  an  order  nisi  to  quash  a  by-law  for 
opening  a  road,  reported  15  O.  R.  43,  where  the  facts  are 
fully  stated,  and  came  on  for  hearing  on  the  20th  September, 
1888* 

Aylesworth  and  Wallbridge,  for  the  appellant. 
Clement,  for  the  respondents. 

November  13,  1888.  Osler,  J.  A.— The  by-law  was 
passed  29th  August,  1887.  It  enacts  that  a  road  shall  be 
opened,  forty  feet  in  width,  commencing  at  the  west  end 
of  a  road  called  the  Doxtator  road,  and  thence  westerly 
along  the  south  side  of,  and  immediately  adjoining  the 
Grand  Trunk  Railway  line,  across  lots  27,  26,  25,  and  24, 

*  Present.— Hagarty,  C. J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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in  the  first  concession  of  the  township.  It  provided  that 
the  road  should  be  opened  and  established  as  a  public 
highway  across  lot  27,  and  the  east  half  of  26  on  the  1st 
of  December,  1887,  and  across  the  remaining  lots  on  the 
1st  December,  1S8S. 

Notices  were  put  up  and  published  on  the  29th  of  July 
of  the  intention  of  the  council  to  pass  the  by-law  on  the 
29th  of  August.  In  these  notices  the  proposed  road  is 
described  as  also  crossing  lots  23,  22,  21,  20,  19,  and  a  part 
of  lot  18. 

The  permission  of  the  council  to  lay  out  the  road  forty 
feet  in  width  instead  of  the  statutory  width  of  66  feet  was 
not  obtained  until  after  service  of  the  order  nisi. 

The  by-law  was  moved  against  on  several  grounds, 
among  others,  (1)  That  notice  of  intention  to  pass  it  was 
not  given  one  month  previously  to  the  passing  thereof;  (2) 
That  the  notices  posted  up  and  published  were  of  an  inten- 
tion to  establish  and  open  up  a  longer  and  entirely  different 
road  from  that  described  in  the  by-law  ;  (3)  That  the  by- 
law was  passed  to  serve  the  private  interests  of  some  pro- 
perty holders  in  the  locality,  and  not  in  good  faith  for  the 
general  benefit  of  the  public. 

The  learned  Judge  refused  to  quash  the  by-law,  holding 
that  the  circumstances  disclosed  in  the  affidavits  removed 
any  suspicion  that  it  had  been  passed  to  serve  private  intei- 
ests.  That  the  variance  between  the  petition  and  notices, 
and  the  by-law,  as  to  the  length  of  the  proposed  road  was 
not  a  fatal  objection  being  covered  and  overruled  by  the 
decision  in  Baker  v.  Salt  fleet,  31  U.  C.  R.  386 ;  and  that 
although  the  notice  seemed  to  be  insufficient  under  the 
statute  he  would  not  on  that  ground  alone  quash  a  by-law, 
good  upon  its  face. 

These  objections  with  others  were  renewed  before  us  on 
the  argument  of  the  appeal,  and  are  now  so  far  as  necessary 
to  be  considered. 

It  appears  to  me,  with  great  respect  for  my  learned 
brother  Street,  that  the  objection  to  the  sufficiency  of  the 
notice  is  a  very  formidable  one,  and  one  which  when 
clearly  made  out  the  Court  is  bound  to  give  effect  to. 
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It  is  essential  to  the  validity  of  a  by-law  establishing  or 
stopping  up  a  road,  by  which  the  property  of  private  per- 
sons may  be  compulsority  taken  or  the  rights  of  the  public 
extinguished,  that  the  provisions  of  the  statute  under 
which  it  is  passed  shall  be  strictly  observed. 

Of  this  rule  the  case  of  Gubitt  v.  Maxse,  L.  R  8  C.  P. 
704,  is  a  strong  illustration.  The  question  there  was 
whether  a  highway  had  been  duly  established  under  the 
provisions  of  the  General  Enclosure  Act,  41  Geo.  III.  ch. 
109,  sec.  8,  which  enacted  that  before  proceeding  to  make 
allotments  of  "  common  lands  "  the  commissioners  were  to 
set  out  and  appoint  the  roads  and  highways  over  the  lands 
intended  to  be  allotted  and  enclosed,  and  to  prepare  and 
deposit  with  their  clerk,  for  the  inspection  of  all  persons 
concerned,  maps,  &c,  describing  such  intended  roads,  and 
thereafter  to  give  notice  in  a  newspaper,  and  also  by  affix- 
ing it  upon  the  church  door  of  the  parish  of  their  having 
set  out  such  roads,  &c,  and  to  appoint  a  meeting,  at  which 
any  person  injured  or  aggrieved  by  the  setting  out  the 
roads  should  attend,  &c. 

There  was  no  evidence  that  any  notices  had  been  given 
or  any  meeting  held.  It  was  held  that  the  defendants 
having  failed  to  prove  a  compliance  with  the  provisions  of 
the  Act,  had  failed  to  prove  a  plea  justifying  the  alleged 
trespass  in  exercise  of  a  right  of  way. 

Brett,  J.,  in  giving  judgment,  cites  from  2  Sm.  L.  C,  6th 
ed.  p.  144,  the  following  passage:  "A  highway  is  some- 
times created  by  Act  of  Parliament  passed  for  that  pur- 
pose. The  provisions  of  such  an  Act  must  be  strictly 
followed  or  the  creation  will  not  take  place,"  and  he  adds  : 
"  That  seems  to  me  to  shew  that  in  order  to  prove  a  public 
way  created  by  Act  of  Parliament  it  is  necessary  to  shew 
that  the  provisions  of  the  Act  have  been  strictly  fol- 
lowed." 

The  language  of  our  Act  is  even  more  imperative  and 
absolute  than  that  of  the  Act  in  the  case  just  referred  to. 

"  No  council  shall  pass  a  by-law  for  *  *  stopping 
up  any  original  allowance  for  road  or  for  establishing, 
opening,  or  stopping  up,   *    *   any  other  public  highway 
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until  written  or  printed  notices  of  the  intended  by-law 
have  been  posted  up  one  month  previously  in  six  of  the 
most  public  places  in  the  immediate  neighborhood  of  such 
original  allowance  for  road,  street,  or  other  highway": 
Municipal  Act  R.  S.  O.,  1887,  ch  184,  sec.  546. 

Of  the  original  enactment,  sec.  192,  12  Vict.  ch.  81,  Sir 
John  Robinson  said  in  Lafferty  v.  Wentivorth,  8  U.  C.  R 
232: 

"  I  consider  that  we  must  pronounce  any  b}'-law  to  be 
illegal,  and  quash  it  as  such,  which  has  been  made  in  such 
a  manner  as  it  is  enacted  by  that  clause  it  shall  not  be 
lawful  for  any  municipal  corporation  to  make  a  by-law, 
and  this  applies  to  the  fact  of  notice." 

In  Birdsall  v.  Asphodel,  45  U.  C.  R.  149,  a  by-law  to 
close  a  road  was  quashed  where  the  notice  of  the  intention 
to  pass  it  had  omitted  to  state  the  day  on  which  the  coun- 
cil were  to  consider  it.  It  was  held  that  "one  month  pre- 
viously" must  mean  previous  to  some  named  time,  coupled 
as  it  is  with  the  duty  of  hearing  parties  petitioning  to  be 
heard. 

In  Laplante  v.  Peterborough,  5  0.  R.  634,  a  similar  by-law 
was  quashed  on  the  ground  that  one  month's  notice  of  its 
passing  had  not  been  given.  JNotice  on  the  28th  March 
for  the  28th  April  was  there  held  insufficient. 

In  Wannamaker  v.  Green,  10  0.  R.  457,  the  plaintiff 
relied  upon  a  by-law  purporting  to  close  up  a  road  and  to 
vest  it  in  him  in  consideration  of  his  having  dedicated 
a  new  road  in  lieu  thereof.  It  was  held  that  publi- 
cation and  posting  of  notice  of  the  intended  by-law  were 
conditions  precedent  to  its  validity,  and  that  proof  of  their 
due  performance  was  essential  to  enable  the  plaintiff  to 
recover. 

Lafferty  v.  Stock,  3  CP.  1,  is  to  the  same  effect.  Per 
Macaulay,  C.  J.,  lf  Although,  therefore,  this  Court  will 
not  (when  this  by-law  is  assailed  and  sought  to  be  quashed) 
presume  the  notices  were  not  given,  yet  when  it  is  advanced 
as  a  valid  by-law,  the  existence  of  the  facts,  without  which 
it  could  not  be  valid,  should  be  averred." 

Winter  v.  Keown,  22  U.  C.  R.  341.  Ejectment  for  allow- 
ance for  road  alleged  to  have  been  duly  stopped  up  by  by- 
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law.  The  present  Chief  Justice  of  this  Court  said,  "  I 
agree  with  the  Chief  Justice  (McLean,  C.  J.,)  in  holding  that 
it  was  necessary  to  give  some  evidence  of  the  statutable 
notice  having  been  given.  The  Legislature  has  given  a  cer- 
tain power  to  the  municipality,  and  it  seems  to  me  that 
such  a  power  must  be  strictly  executed." 

In  many  of  the  reported  cases  the  Courts  have  refused 
to  quash  the  by-law,  on  motion,  because  it  had  not  been 
made  to  appear  clearly  that  the  requisite  notice  had  not 
been  given  and  they  would  assume  nothing  against  its 
validity.  Ianson  v.  Reach,  19  U.  C.  R  591 ;  Stanley  v. 
Roper,  17  U.  C.  R.  69. 

Here  it  appears  on  the  face  of  the  by-law,  and  is  admit- 
ted by  the  affidavit  filed  by  the  defendants  in  shewing 
cause  to  the  motion,  that  the  notice  was  not  posted  up 
until  the  29th  of  July.  If  that  was  not  a  month  previous 
to  its  passing,  the  by-law  should  have  been  quashed,  since 
there  was  an  entire  absence  of  any  of  the  considerations 
which  have  sometimes  induced  the  Court  to  refuse  to  inter- 
fere summarily. 

The  motion  was  promptly  made  ;  nothing  had  been  done 
under  the  by-law,  and  its  illegality  is  manifest.  In  such 
circumstances  the  proper  course  is  to  quash  the  by-law  at 
once,  and  prevent  expense  and  future  litigation.  Mace  v. 
Frontenac,  42  U.  C.  R.  pp.  87-88. 

The  defendants'  contention  that  it  could  be  properly 
passed  on  the  29th  of  August,  cannot  prevail,  for  the  day 
on  which  the  notice  was  given  being  excluded,  in  accord- 
ance with  the  general  rule  in  such  cases,  the  29th  of  Au- 
gust was  the  last  day  of  the  month, — the  whole  month — 
which  was  required  to  elapse  before  they  could  enter  upon 
the  business  of  passing  it.  Some  of  the  cases  upon  notice  of 
action  are  in  point,  as  for  instance  Freeman  v.  Read,  4  B. 
&  S.  174,  where  the  notice  was  given  on  the  28th  of  April 
and  the  action  was  brought  on  the  29th  of  May. 

It  was  held  that  the  action  had  not  been  brought  too 
soon,  and  the  reasoning  of  Cockburn,  C.J.,  and  Blackburn, 
J.,  shews  that  it  could  not  have  been  properly  brought 
sooner.    The  latter  says  : 
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"  It  has  been  well  settled  that  the  calendar  month 
required  by  statute  begins  at  midnight  on  the  day  on 
which  the  notice  was  given,  and  generally  ends  at  mid- 
night of  the  day  with  the  corresponding  number  of  the 
next  ensuing  month  in  the  calendar.  I  think  the  plaintiff 
had  a  right  to  commence  his  action  on  the  29th  May,  for 
that  would  give  the  defendant  one  clear  calendar  month's 
notice." 

Young  v.  Higgon,  6  M.  &  W.  49,  is  a  similar  case. 
There  it  was  held  that  the  action  had  been  brought  pre- 
maturely, the  notice  having  been  served  26th  March,  and 
the  writ  sued  out  on  the  26th  April.  It  was  said  to  be 
settled  in  accordance  with  reason  and  good  sense,  that  in 
such  cases  the  day  from  which  the  computation  was  made 
is  to  be  excluded,  "  on  the  simple  principle  that  where 
there  is  given  to  a  party  a  certain  space  of  time  to  do 
some  act,  which  space  of  time  is  included  between  two 
other  acts  to  be  done  by  another  person,  both  the  days  of 
doing  those  acts  ought  to  be  excluded  in  order  to  ensue 
to  him  the  ivhole  of  that  space  of  time."  Here  the  defen- 
dants are  to  give  notice  a  certain  time  before  a  particular 
act,  the  act,  namely,  of  passing  the  by-law,  can  be  done  by 
them. 

That  notice  is  to  be  given  in  the  prescribed  manner 
to  the  persons  who  may  be  prejudicially  affected  by  the 
act,  in  order,  it  may  be  supposed,  to  enable  them  to  delib- 
erate upon  the  course  they  will  adopt  in  reference  to  it 
and  unless  both  the  first  and  last  days  are  excluded  they 
do  not  get  a  whole  month  for  that  purpose. 

It  was  urged  that  the  month  should  be  computed  from 
the  time  of  day  on  which  the  notices  were  posted  to  the 
time  of  day  on  which  the  by-law  was  passed.  No  author- 
ity was  cited  for  that,  and  the  general  rule  is,  that  except 
when  it  is  necessary  in  order  to  settle  which  of  two  acts 
done  on  the  same  day  is  to  prevail,  the  law  takes  no  notice 
of  part  of  a  day. 

The  cases  of  Mcintosh  v.  Vanderburgh,  8  U.  C.  R.  248  ; 
McCrea  v.  Waterloo,  26  C.  P.  431  ;  Reg.  v.  Aberdare  Canal 
Co.,  14  Q.  B.  854 ;  Reg.  v.  Justices  of  Shropshire,  8  Ad.  &  El. 
173,  may  be  referred  to.  Also,  Migotti  v.  Colvill,  4  C.  P. 
48 — VOL.  XV.  A.R. 
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D.  233,  where  the  question  of  computation  of  time  in  the 
case  of  imprisonment  under  a  conviction  is  considered. 

As  I  think  the  appeal  should  be  allowed  for  the  fore- 
going reasons,  it  is  not  necessary  to  examine  the  other 
objections  which  have  been  urged  against  the  by-law. 
They  are  sufficiently  serious  to  prevent  any  feeling  of 
regret  that  it  should  be  necessary  to  quash  it  on  the  appar- 
ently narrow  ground  that  the  notice  of  intention  to  pass  it 
was  one  day  too  short. 

Hagarty,  C.  J.  0.,  and  Burton,  J.A.,  concurred. 

Patterson,  J.A.,  having  previously  been  transferred  to 
the  Supreme  Court  of  Canada,  gave  no  judgment. 

Appeal  allowed  withjcosts. 


[Since  carried  to  Supreme  Court] 
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Ryan  v.  Cooley. 

Will,  construction  of— Vested  interest — Contingent  interest — Maintenance. 

The  testator  made  a  residuary  devise  of  real  estate  to  his  executors,  in 
trust  for  his  four  children,  "until  they,  or  the  survivor  or  survivors 
of  them,  shall  have  attained  the  age  of  twenty-one  years,  said  real 
estate  to  be  divided  amongst  the  said  four  children,  share  and  share 
alike,  and  in  case  any  of  them  shall  have  died,  leaving  issue,  the  said 
issue  shall  take  the  share  which  otherwise  would  have  gone  to  his,  her 
or  their  parent."  The  will  also  directed  the  said  four  children  should 
be  maintained  and  educated  out  of  the  income  of  such  property  during 
their  minority,  and  the  surplus  to  be  invested  during  such  their 
minority,  and  upon  the  youngest,  or  the  survivor  or  survivors  of  them, 
attaining  twenty-one  to  divide  the  personal  estate,  share  and  share 
alike.  And  upon  any  of  the  children  attainiug  twenty-one,  the  execu- 
tors were  directed  to  advance  such  sum  as  might  be  necessary  to 
establish  such  child  in  business,  &c.  And  all  the  residue  of  his  per- 
sonal estate  was  to  be  held  by  his  executors  and  divided  at  the  same 
time  as  the  lands. 

Held,  (1)  [affirming  the  judgment  of  the  Court  below],  that  one  of  the 
sons,  who  had  attained  twenty-one,  was  not  entitled  to  maintenance 
out  of  the  estate. 

Held,  (2)  [varying  the  same  judgment],  that  the  four  children  took  vested 
and  not  contingent  interests  in  the  residuary  real  and  personal  estates, 
the  interest  in  the  real  estate  being  liable  to  be  defeated  as  to  any  one 
or  more  of  them,  upon  the  condition  subsequent  of  death  before  parti- 
tion leaving  issue,  in  which  event  the  share  of  the  deceased  would  go 
over  to  the  issue. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Ferguson,  by  Peter  James  Cooley,  one  of  the  devisees 
named  in  the  will  of  the  testator,  Samuel  Cooley,  reported 
14  O.  R.  13,  and  came  on  for  hearing  on  the  9th  and  10th 
of  February,  1888  * 

Clute,  for  the  appellant. 

J.  K.  Kerr,  Q.  C,  for  infant  devisees. 

Lash,  Q.  C,  for  other  parties. 

The  facts  appear  in  the  former  report  and  in  the  present 
judgments. 

March  6,  1888.  Patterson,  J.  A— Upon  the  question 
of  the  vesting  of  the  residuary  real  estate,  I  am  unable  to 
adopt  the  opinion  of  the  learned  Judge. 

*  Present — Hagarty,  C.  J.  0.,  -Burton,  Patterson,  and  Osler,  J  J.  A. 
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There  are  four  children  named — Peter,  John,  Samuel, 
and  Mary — which  number  might  be  increased  by  the  birth 
of  a  posthumous  child.  That  event  would  not  have  affected 
the  construction  of  the  devise  which  would  be  the  same 
whether  its  objects  were  four  children  or  five. 

I  understand  the  view  of  my  brother  Ferguson  to  be, 
that  the  devise  should  be  read  as  a  devise  to  a  class,  viz., 
the  children,  other  than  those  specifically  provided  for  in 
the  earlier  part  of  the  will,  who  should  be  alive  when  the 
youngest  attained  twenty- one,  and  the  issue  of  such  as 
should  in  the  meantime  have  died. 

I  do  not  perceive  any  necessity  for  resorting  to  such  a 
construction  of  the  will. 

The  devise  is  not,  as  in  most  of  the  cases,  a  devise  in 
trust  for  the  children,  when  they  attain  twenty-one,  or 
provided  they  attain  twenty-one,  other  provisions  being 
made  for  the  disposition  of  the  property,  or  of  the  rents 
and  profits  in  the  mean  time. 

The  executors  are  to  hold  in  trust  for  the  children  "  until 
they  or  the  survivor  or  survivors  of  them  have  attained 
the  age  of  twenty-one  years."  The  trust  is  from  the  very 
first  for  the  children.  When  they  have  attained  twenty- 
one,  the  executors  are  to  make  partition  among  them,  and 
the  trust  is  to  cease.  Until  that  time  they  have  the  equi- 
table estate  only.;  from  that  time  forward  they  have  the 
legal  estate,  and  have  their  respective  shares  in  severalty. 

"Unless  there  is  something  else  to  qualify  the  devise,  it 
is,  in  my  opinion,  an  immediate  devise  of  the  beneficial 
estate  to  the  four  named  children,  subject  to  be  defeated, 
as  to  any  one  or  more  of  them,  upon  the  condition  subse- 
quent of  death  before  the  time  of  partition  leaving  issue. 
In  that  event  the  share  of  the  deceased  goes  over  to  the 
issue.  See  Edwards  v.  Hammond,  3  Lev.  132  ;  1  B.  &  P. 
N.  R  324??, ;  Doe  d.  Hunt  v.  Moore,  14  East.  601  ;  Browne 
v.  Lord  Kenyon,  3  Madd.  410 ;  Bell  v.  Slack,  1  Kee.  238, 
besides  numerous  cases  respecting  legacies  of  personal 
estate,  from  Colberry  v.Lampen,  2  Ch.Cas.  155, to  Fox  v.Fox> 
19  Eq.  286. 
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The  devise  being  thus  direct,  and  giving  prima  facie  a 
vested  interest,  we  do  not  require  to  seek  for  something  in 
the  other  provisions  fitted  to  turn  the  scale  in  favour  of 
vesting,  as  in  cases,  of  which  Fox  v.  Fox,  is  an  example, 
where  the  devise  or  bequest  was  to  the  parties  as  and  when 
some  event  should  happen.  But  we  must  see  whether 
there  is  anything  in  the  other  provisions  which  shews  that 
our  reading  of  the  devise  does  not  correctly  interpret  the 
will  of  the  testator. 

The  question  whether  a  devise  or  bequest  was  vested  or 
contingent  has,  in  many  cases,  turned  upon  the  testamen- 
tary directions  concerning  the  rents  and  profits  of  the  land 
devised,  or  the  interest  of  the  fund  bequeathed.  Fox  v.  Fox 
was  one  of  those  cases.  Sir  G.  Jessel,  M.R.,  there  quotes 
the  language  of  Lord  Cottenham,  in  Watson  v.  Hayes,  5 
My.  &  Cr.  125,  133,  where  the  Lord  Chancellor  said  : 

"  It  is  well  known  that  a  legacy  which  would,  upon  the 
terms  of  the  gift,  be  contingent  upon  the  legatee  attaining 
a  certain  age,  may  become  vested  by  a  gift  of  the  interest 
in  the  meantime,  whether  direct  or  in  the  form  of  mainte- 
nance, provided  it  be  of  the  whole  interest,  which  clearly 
marks  the  principle  that  it  is  the  gift  of  the  whole  interest 
which  effects  the  vesting  of  the  legacy.  *  *  It  is,  there- 
fore, the  giving  of  the  interest  which  is  held  to  effect  the 
vesting  of  the  legacy,  and  not  the  giving  maintenance  ;  but 
when  maintenance  is  given,  questions  arise  whether  it  be  a 
distinct  gift  or  merely  a  direction  as  to  the  application  of 
the  interest ;  and  if  it  be  a  distinct  gift,  it  has  no  effect 
upon  the  question  of  the  vesting  of  the  legacy." 

In  Fox  v.  Fox,  the  gift  was  not  a  gift  absolutely  of  the 
whole  interest  for  maintenance,  but  there  was  a  discre- 
tionary power  to  apply  the  whole  interest  or  so  much 
thereof  as  the  trustees  should  think  proper.  The  Master 
of  the  Rolls  citing  Harrison  v.  Grimwood,  12  Beav.  192, 
as  a  distinct  authority,  held  that  a  gift  contained  in  a 
direction  to  pay  and  divide  amongst  a  class  at  a  specified 
age,  followed  by  a  direction  to  apply  the  whole  income  for 
maintenance  in  the  meantime,  is  vested,  and  not  the  less 
so,  because  there  is  a  discretion  conferred  on  the  trustees 
to  apply  less  than  the  whole,  income  for  that  purpose. 
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The  executors  are  to  provide  for  the  maintenance,  sup- 
port, and  education  of  the  four  children,  during  their 
minority : 

"  Out  of  the  income  to  be  derived  from  time  to  time  out 
of  my  real  and  personal  property  not  otherwise  devised 
and  bequeathed  by  this  my  will." 

By  the  earlier  part  of  the  will  the  testator  had  devised 
absolutely  to  a  married  daughter  and  her  children  three 
village  lots,  and  had  given  a  legacy  of  $1,500  to  a  family 
of  grand-children  ;  and  he  had  devised  to  his  wife,  who  is 
the  present  plaintiff,  for  her  life,  a  number  of  village  lots, 
besides  two  larger  tracts  of  lOf  and  11 J  acres  respectively 
giving  her  also  his  household  furniture  and  other  specified, 
effects  ;  and  devising  one  of  the  village  lots  in  remainder 
to  his  daughter  Mary. 

By  a  subsequent  clause  he  charges  his  personal  estate 
with  an  annuity  of  $1,000  for  his  wife,  and  gives  power  to 
his  executors,  if  they  think  fit  so  to  do,  to  "  keep  up  and 
maintain,  repair,  build,  and  rebuild  on  such  of  my  real 
estates  as  they  may  deem  to  the  advantage  of  my  said  four 
children  last  named,  and  for  such  purpose  they  shall  use 
only  the  rents  and  profits  of  my  real  estate." 

There  is  a  direction  respecting  the  surplus  money  which 
the  executors  may  have  in  their  hands,  in  these  words  : 

"  I  also  will  and  direct  my  said  executrix  and  executors 
to  invest  at  interest  on  mortgages,  or  other  good  security, 
all  surplus  moneys  in  their  hands  from  time  to  time  during 
the  infancy  of  my  said  last  mentioned  four  children,  and 
upon  the  youngest  of  them,  or  the  survivor  or  survivors  of 
them,  attaining  the  full  age  of  twenty-one  years,  to  divide 
the  same  personal  estate,  share  and  share  alike,  between 
them,  or  the  survivors  of  them.  And  I  further  will  and 
direct  my  said  executrix  and  executors,  if  it  shall  seem 
prudent  for  them  so  to  do,  upon  any  of  my  said  four  last 
mentioned  children  attaining  the  full  age  of  twenty-one 
years,  shall  advance  such  sum  or  sums  of  mone}^  out  of  the 
share  or  shares  of  such  child  as  may  be  desirable  for 
establishing  such  child  in  some  business  or  professional 
pursuit." 

And,  following  all  these  provisions,  there  is  this  residuary 
bequest  of  the  personal  estate  : 
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"  I  do  hereby  further  will  and  devise  all  my  personal 
estate  of  every  kind  whatsoever,  not  heretofore  mentioned, 
devised  by  this  my  will  to  my  executrix  and  executors,  or 
such  of  them  as  shall  prove  this  my  will  in  trust  for  my 
said  last  mentioned  four  children,  share  and  share  alike,  to 
be  divided  at  the  same  time  the  division  of  the  said  real 
estate  takes  place,  as  hereinbefore  mentioned  ;  and  I  will 
and  direct  that  my  said  personal  estate  and  effects,  debts 
and  mortgages,  shall  be  collected  and  got  in  by  the  best 
means  that  my  executrix  and  executors  may  be  able  to 
adopt,  when  so  collected,  shall  be  invested  and  kept  invested 
in  a  good  safe  security  at  such  rates  of  interest  as  my  said 
executrix  and  executors  may  approve." 

The  structure  of  this  clause  is  the  same  as  the  residuary 
devise  of  the  real  estate,  the  property  being  oqven  directly 
in  trust  for  the  children,  and  to  be  divided  when  the  parti- 
tion of  the  real  estate  is  made,  differing  only  in  the  absence 
of  any  gift  over  in  the  event  of  the  death  of  a  beneficiary 
before  the  period  of  distribution,  and  it  thus  imports  the 
vesting  of  that  part  of  the  estate  without  the  liability  to 
be  divested  which  is  attached  to  the  real  estate. 

The  clause  respecting  the  surplus  moneys  follows  imme- 
diately after  the  maintenance  clause,  and  the  surplus 
moneys  intended  must  be  such  part  of  the  income  as  may 
happen  not  to  be  required  for  maintenance.  That  is  to  be 
invested,  or  it  may  be  applied  to  the  advancement  of  the 
children.  It  might  seem  from  the  juxtaposition  of  the 
clauses  that  the  share  or  shares  out  of  which  the  advance- 
ment is  permitted,  are  only  the  shares  of  these  surplus 
moneys.  There  is,  however,  no  such  limitation  to  be  found 
in  the  terms  of  the  clause,  nor  any  reason  why  it  should 
not  be  understood  to  extend  to  all  the  personal  estate. 

What  is  very  clear  is,  that,  one  way  or  another,  the  whole 
income  from  the  residuary  estate,  real  and  personal,  except 
so  far  as  the  charge  of  the  widow's  annuity  on  the  per- 
sonal estate  interferes,  is  given  to  the  children.  The  sur- 
plus is  not  spoken  of  as  any  certain  proportion,  but  in 
terms  which  imply  full  power  in  the  executors  to  use  as 
much  of  the  income  as  they  think  proper  in  the  mainte- 
nance of  the  children.    The  power  to  apply  the  shares  by 
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way  of  advancement,  and  the  power  to  spend  income 
derived  from  the  real  estate  in  repairs  and  improvements 
for  the  advantage  of  the  four  children,  agree  with  the  other 
provisions  in  shewing  that  the  whole  income  belongs  to 
the  children. 

"  In  all  cases,"  said  Sir  W.  P.  Wood,  V.  C,  in  Pearson  v. 
Dolman,  L.  R.  3  Eq.  315,  321,  "I  apprehend,  when  ulti- 
mately, as  in  Saunders  v.  Vautier,  Cr.  &  P.  240,  the 
accumulated  residue,  whatever  it  may  be,  is  to  go  to  the 
same  legatee,  then  the  whole  gift  is  vested." 

In  my  reading  of  this  will,  the  residuary  devise  and 
bequest,  even  if  worded  in  a  manner  less  expressive  of 
immediate  vesting  than  the  terms  actually  used,  would  by 
virtue  of  the  disposition  made  of  the  income  be  properly 
held  to  confer  vested  interests.  But  we  have  here  imme- 
diate gifts  with  words  purporting  only  a  postponement  of 
the  possession,  and  the  disposition  of  the  income  in  no  way 
controverts,  but  goes  strongly  to  confirm,  the  conclusion 
that  vested  interests  passed  by  the  will. 

The  direction  as  to  the  ultimate  distribution  of  the  sur- 
plus moneys  differs  slightly,  as  it  is  worded,  from  the 
direction  as  to  the  corpus  of  the  estate.  It  is  upon  the 
youngest  of  the  four,  or  the  survivor  or  survivors  of  them 
attaining  twenty-one,  "  to  divide  the  same  personal  estate, 
share  and  share  alike,  between  them,  or  the  survivor  or 
survivors  of  them."  It  is  scarcely  worth  while  to  dwell  on 
this,  because  we  are  told  there  is  nothing  on  which  the 
surplus  clause  can  operate.  But  it  cannot  be  under- 
stood to  require  that  the  surplus  moneys,  which,  by  the 
bye,  are  here  not  called  moneys  as  they  were  earlier  in  the 
clause,  but  personal  estate,  shall  be  dealt  with  differently 
from  the  corpus  of  the  personal  estate,  which  in  the  resi- 
duary clause  is  directed  to  be  divided  among  the  four 
children,  nothing  being  said  of  survivors,  thereby  avoiding 
any  suggestion  of  contingency  in  the  bequest.  There  was 
a  discrepancy  of  the  same  nature  in  the  will  in  Re  Duke, 
16  Ch.  D.  112,  and  we  may  say  here,  as  Lord  Justice  Cotton 
said  there : 
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"  The  clause  amounts  only  to  a  direction  that  the  fund 
is  not  to  be  disturbed  till  the  period  of  distribution,  with 
an  erroneous  reference  to  the  way  in  which  it  is  then  to  be 
disposed  of." 

The  effect  of  the  direct  trust  for  the  children,  on  which  I 
have  laid  so  much  stress,  is  not  inaptly  described  in  another 
passage  in  the  judgment  of  Lord  Hatherley,  in  Pearson  v. 
Dolman  : 

"In  this  case,"  he  said,  "the  property  is  given  to  the 
two  trustees,  a  circumstance  always  held  to  be  favourable  to 
vesting,  and  relied  upon  by  Lord  Cottenham,  in  Saunders 
v.  Vautier,  following,  as  he  did,  Love  v.  B Estrange,  5  Bro. 
P.  C.  59,  as  shewing  a  separation  of  the  legacy  from  the 
bulk  of  the  testator's  estate." 

For  these  reasons  I  think  the  proper  answer  to  the  first 
question  is,  that  the  four  children  take  vested  interests  in 
the  residuary  real  and  personal  estates,  the  interest  in  the 
real  estate  being  liable  to  be  divested  by  death,  leaving 
issue,  before  the  time  for  partition,  which  is  when  the 
youngest  of  the  four  children  who  survives  to  attain  the 
age  of  twenty-one  shall  attain  that  age. 

The  other  question  is,  whether  Peter  James  Cooley,  who 
has  attained  his  majority,  is  entitled  to  maintenance  out 
of  the  estate. 

The  learned  Judge  has  answered  this  question  in  the 
negative,  and  I  agree  both  with  his  answer  and  with  the 
reasons  he  gives  for  it. 

The  maintenance  clause  is  plain  and  unambiguous,  and 
any  suggestions  of  hardship  are  answered  by  the  existence 
of  the  power,  which,  as  I  have  said,  I  do  not  take  to  be 
confined  to  the  surplus  income,  to  advance  such^part  of  the 
share  as  may  be  desirable  for  establishing  him  in  some 
business  or  professional  pursuit. 

We  should,  therefore,  vary  the  judgment  so  far  as  it 
relates  to  the  nature  of  the  interest  taken  by  the  devisees, 
and  to  that  extent  should  allow  the  appeal. 

The  costs  of  all  parties  should  come  out  of  the  estate. 
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Osler,  J.  A. — I  agree  with  my  brother  Patterson  in  think- 
ing that  the  four  named  children  of  the  testator  take  vested 
interests  under  the  first  clause  of  the  will,  subject  as  to 
any  one  of  them,  to  "be  divested  on  the  contingency  of 
death  under  twenty-one,  without  issue,  and  in  favor  of  the 
issue  in  the  event  of  death  under  that  age  leaving  issue. 
The  legal  estate  is  devised  to  trustees  to  hold  immediately 
in  trust  for  these  four  children,  the  period  of  distribution 
being  postponed  until  they  or  the  youngest  survivor  arrive 
at  the  age  of  twenty-one.  In  favour  of  vesting,  the  condi- 
tion of  surviving  until  that  period  must  be  read  as  a 
condition  subsequent,  the  failure  of  which  divests  the 
equitable  estate  already  vested  by  the  earlier  part  of  the 
clause.  The  advancement  clause  by  which  the  trustees  are 
authorized  upon  any  of  the  children  attaining  the  age  of 
twenty-one,  to  advance  moneys  out  of  the  share  of  such 
child,  strongly  supports  this  construction,  although  I  do 
not  think  it  necessary  to  rely  upon  it. 

On  the  other  point  I  agree  with  the  learned  Judge  in 
the  Court  below,  that  the  provision  for  maintenance  is  for 
the  benefit  of  the  minor  children  only  as  indicated  by  the 
terms  of  that  clause,  and  the  advancement  clause  already 
referred  to. 

I  refer  to  Hayes  and  Jarman  on  Wills,  p.  206,  and  the 
cases  there  cited:  Rigley  v.  Garnett,  2  DeG.  &  Sm.  629  • 
In  re  Duke,  16  Ch.  D.  114,  per  James,  L.J. ;  Hawkins  on 
Wills,  337,  238,  241. 

Hagarty,  C.J.  0.,  and  Burton,  J.  A.,  concurred. 

Judgment  accordingly. 
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St.  Denis  v.  Baxter. 

Insufficient  findings  of  jury — New  trial— Costs. 

The  judgment  of  the  Chancery  Division,  reported  13  O. 
R.  41,  directing  judgment  to  be  entered  for  the  defendant, 
was  reversed,  and  judgment  directed  to  be  entered  for 
the  plaintiff  on  the  findings  of  the  jury,  for  $100,  with 
County  Court  costs,  unless  the  defendants  elected  within  a 
time  to  be  named  to  take  a  new  trial. 

Hagarty,  C.  J.  0.,  dissenting. 

Per  Hagarty,  C.  J.  0. — There  had  been  a  miscarriage  at 
the  trial.  Neither  party  was  entitled  to  judgment  on  tha 
findings  of  the  jury,  and  there  should  be  a  new  trial. 


February  8th,  1885. 
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Bate  v.  Canadian  Pacific  Railway. 


Railway — Negligence — Return  ticket  at  reduced  rate — Condition 
limiting  liability. 

The  plaintiff,  with  her  father  and  brother,  went  some  hours  before  the 
departure  of  the  train  on  which  she  was  a  passenger,  to  a  ticket  office 
of  the  defendants  in  0. ,  in  order  to  procure  a  ticket  to  W.  and  return. 
The  only  kind  of  return  ticket  issued,  on  the  route,  by  the  defendants, 
was  called  a  land-seeker's  ticket,  for  which  thirty  dollars  less  than  the 
fare  each  way  separately  was  charged.  These  tickets  were  not  trans- 
ferable, and  were  subject  to  a  number  of  conditions  printed  on  them, 
among  which  was  one  limiting  the  baggage  liability  to  wearing  apparel 
not  exceeding  one  hundred  dollars  in  value  ;  and  another  condition 
required  the  signature  of  the  passenger  to  the  ticket  for  the  purpose  of 
identification  and  to  prevent  its  transfer.  The  plaintiff's  brother 
purchased  the  ticket  for  her,  and  at  his  request  the  time  for  using  it 
was  extended  beyond  the  time  limited  by  the  ticket.  The  defendants' 
agent  then  asked  for  and  obtained  plaintiff 's  signature  to  the  ticket,  by 
which  she  agreed,  in  consideration  of  the  reduced  rate,  to  all  its  pro- 
visions, explaining  to  her  that  it  was  for  the  purpose  of  identification. 
The  plaintiff  did  not  read  the  ticket,  having  sore  eyes  at  the  time,  and 
the  agent  did  not  read  or  explain  the  conditions  to  her  further  than  by 
mentioning  that  she  alone  could  use  it. 

On  the  trip  to  W. ,  an  accident  happened  to  the  road-bed  of  the  defendants' 
railway  by  reason  of  which  the  train  was  over-turned,  and  the  plaintiff's 
baggage,  valued  at  over  one  thousand  dollars,  caught  fire,  and  was  de- 
stroyed. The  railway  had  been  constructed  by  the  government  and 
transferred  to  defendants.  There  were  no  indications  before  the 
accident  of  any  defect  in  the  road-bed. 

In  an  action  for  damages  for  such  loss  the  jury  found  a  verdict  for  the 
full  amount  of  the  alleged  value,  which  on  application  to  the  Divisional 
Court  was  set  aside,  [Rose,  J.,  dissenting,]  and  the  action  dismissed 
with  costs.    On  appeal  to  this  Court  it  was 

Held,  [by  the  majority  of  the  Court,]  affirming  the  judgment  of  the  Court 
below,  that  there  was  no  evidence  of  any  negligence  with  which  the 
defendants  were  chargeable. 

Held,  also,  [Burton,  J. A.,  dissenting,]  that,  whether  or  not  the  plaintiff 
signed  the  ticket  or  informed  herself  of  its  contents,  it  embodied  the 
terms  and  conditions  on  which  alone  the  defendants  contracted  to  carry 
her  and  her  baggage. 

Per  Burton,  J.  A. — The  delivery  of  the  ticket  with  any  condition,  by 
itself  amounted  only  to  a  proposal  to  carry  on  certain  terms,  and  until 
brought  to  the  notice  of  the  party  intended  to  be  bound  was  not  a 
contract. 

This  was  an  appeal  from  the  judgment  of  the  Common 
Pleas  Division  reported  14  0.  R  625,  and  came  on  for  hear- 
ing on  the  19th  of  April  1888* 

McCarthy,  Q.C.,  for  the  appellant. 

Robinson,  Q.C.,  and  G.  H.  Watson,  for  respondents. 

*  Present— Hagarty,  C.  J.  0. ,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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The  facts  and  the  authorities  cited  are  fully  stated  in  the 
Court  below,  and  in  the  present  judgments. 

June  29, 1888.  Patterson,  J.  A. — I  think  the  judgment 
of  the  Divisional  Court  is  right. 

I  do  not  know  that  I  am  led  to  that  conclusion  by  pre- 
cisely the  same  train  of  reasoning  that  influenced  the  learn- 
ed Judges  who  concurred  in  the  decision,  aud  I  shall  there- 
fore  make  an  independent  statement  of  my  views. 

The  main  question  is,  the  extent  of  obligation  involved 
in  the  contract  of  the  defendants. 

The  plaintiff's  luggage,  for  the  loss  of  which  she  brings  the 
action,  was  delivered  by  her  to  the  defendants,  as  passen- 
ger's luggage,  to  be  carried  with  her  on  the  journey  from 
Ottawa  to  Winnipeg,  and  was  regularly  received,  checked, 
and  placed  in  the  baggage  car.  Under  the  general  rule,  the 
company  would  be  liable,  as  common  carriers,  for  the  full 
value  of  the  luggage,  whether  the  fire  which  consumed  the 
car  and  its  contents  was  attributable  to  their  negligence, 
or  to  some  cause  for  which  they  were  not  open  to  blame. 

For  authority  for  this  proposition  it  is  only  necessary  te. 
cite  the  comparatively  late  cases  of  Talley  v.  Great  North 
Western  Raihvay  Company,  L.  R  6  C.  P.  44;  Cohen  v. 
South  Eastern  Railway  Company,  2  Exch.  D  25 3,  and 
Bergheim  v.  Great  Eastern  Railway  Company,  3  C.  P.  D. 
221.  The  reasoning  of  the  last  mentioned  case  respecting 
the  liability  for  luggage  which  the  passenger  takes  with  him 
into  the  carriage  has  been  recently  spoken  of  with  some 
disapproval  in  Great  Western  Railway  Company  v.  Bunch, 
13  App.  Cas.  31,  but  no  fault  is  found  with  the  dicta  affirm- 
ing the  unqualified  liability  as  common  carriers  for  luggage 
taken  full  charge  of  by  the  company.  The  case  of  Great 
Western  Railway  Company  v.  Bunch  may  be  added  to  the 
list  of  authorities  for  that  unqualified  liability,  which  seems 
now  firmly  settled,  although  opinions  to  the  contrary  were 
held  to  as  late  a  date  as  1864.  See  Stewart  v.  London  and 
North  Western  Railway  Company  Co.,  3  H  &  C.  135. 

But  the  defendants  contend  that  while  they  undertook  to 
carry  the  plaintiff's  luggage,  they  did  so  only  upon  the 
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terms  that  their  liability  was  limited  to  wearing  apparel 
not  exceeding  $100  in  value. 

I  do  not  propose  to  discuss  the  statutory  provisions  which 
were  in  question  in  Vogel  v.  Grand  Trunk  Railway  Com- 
pany, 10  A.  R.  162, 11  S.  C.  R.  11 2,  and  which  are  now  found 
in  R.  S.  C.  ch.  109,  sect.  104.  I  have  not  formed  any  opinion 
adverse  to  the  application  of  the  section  to  the  case  of  a 
passenger  travelling  on  a  return  ticket  who  loses  his  bag- 
gage or  suffers  personal  injury  by  reason  of  the  road-bed  of 
the  railway  being  allowed,  by  the  negligence  of  the  com- 
pany, to  be  in  an  unsafe  condition. 

I  think  they  are  inapplicable  here,  because  there  was  in 
my  opinion  no  evidence  of  any  negligence  with  which  the 
defendant  company  was  chargeable. 

The  jury  have  not  found  the  defendants  guilty  of  negli- 
gence in  regard  to  the  road- way.  They  find  that  the  acci- 
dent was  caused  by  the  improper  construction  of  the  road- 
bed ;  but  it  was  not  constructed  by  the  defendants.  It  is 
part  of  the  road  which,  by  the  sixth  clause  of  the  agree- 
ment between  the  Government  and  the  defendant  company, 
set  out  in  the  schedule  to  the  statute  44  Vict,  ch  1  (D),  was 
to  be  completed  by  the  Government  of  equally  good  quality 
in  every  respect  with  the  standard  prescribed  by  the  agree- 
ment for  the  portion  contracted  for  by  the  company,  and 
which,  when  completed,  was  to  be  conveyed  to  the  company  ; 
after  which,  by  the  seventh  clause,  the  company  was  for 
ever  efficiently  to  maintain,  work  and  run  the  Canadian 
Pacific  Railway. 

Under  this  agreement  and  statute  it  undoubtedly  became 
the  duty  of  the  defendants  efficiently  to  maintain  the  part 
of  the  railway  the  subsidence  or  sliding  of  which  caused 
the  accident ;  but  does  the  fact  found  by  the  jury,  that  the 
^accident  was  caused  by  the  improper  construction  of  the 
road-bed,  involve  a  charge  of  negligence  against  the  defend- 
ants for  using  the  road  in  the  state  in  which  it  was  con- 
veyed to  them  as  a  completed  road  by  the  government  ? 

There  is  evidence  that  this  part  of  the  road  had  been  run 
for  one  season  by  the  contractors  before  it  was  taken  off 
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their  hands  by  the  Government  in  or  about  May,  1883,  and 
it  was  run  continuously  up  to  the  occurence  of  the  accident 
on  the  third  of  October,  1886,  a  train  passing  over  it  in 
safety  a  few  minutes  before  the  accident,  nothing  occurring 
in  all  that  time  to  create  suspicion  of  the  bank  being  in- 
secure, and  no  repairs  but  ordinary  track  repairs  being  re- 
quired. If  the  defendants  were  negligent  in  using  the  road 
in  the  state  in  which  they  received  it,  when  did  their  neg- 
ligence begin  ?  If  the  accident  had  happened  the  day  after 
they  received  the  road,  on  what  ground  could  it  be  said  to 
have  been  caused  by  their  negligence  ? 

I  see  none,  nor  do  I  see  on  what  evidence  it  could  be 
properly  held  that  they  had  any  duty  with  respect  to  the 
road  which  they  failed  to  discharge.  The  attack  and  de- 
fence on  this  branch  of  the  case  seems  to  have  been  confined 
at  the  trial  to  the  original  construction  of  the  road.  The 
jury  were  not  asked  to  say  in  what  particular  they  found 
the  defendants  to  have  failed  in  their  duty,  and  it  would 
be  difficult  to  point  to  evidence  on  which  a  charge  of  such 
failure  could  have  been  reasonably  supported.  The  chief 
witness  for  the  plaintiff  was  Mr.  Shaw,  a  Civil  Engineer, 
who  happened  to  be  a  passenger  on  the  ill-fated  train ;  he 
described  the  embankment  as  being  constructed  of  sharp 
sand  on  a  slanting  rock,  and  attributed  the  shifting  of  the 
structure  to  that  mode  of  construction.  His  opportunities 
of  observing  what  he  described  would  seem  from  reading 
the  evidence  scarcely  to  have  warranted  the  confidence 
with  which  he  gave  his  account,  which  materially  differed 
from  that  of  an  engineer  and  one  or  two  other  persons  who 
had  been  engaged  in  the  work  of  construction,  and  who 
proved,  if  their  evidence  is  true,  that  Shaw  was  very  far 
astray  both  as  to  the  material  used  and  the  bottom  on 
which  it  rested.  Mr.  Shaw's  theory  may  be  gathered  from 
the  following  extract  from  the  report  of  his  evidence. 

"Mr.  O'Gara — Q.  Was  that  the  proper  way  to  make  an 
embankment  over  a  ledge  of  rock  of  that  kind  ?  A.  Not 
to  my  judgment  as  an  engineer. 

Q.  You  have  been  employed,  I  believe,  in  the  construct- 
ion of  railways  ?    A.  Yes  a  good  many  years. 
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Q.  What  should  be  done  in  order  to  make  that  a  safe 
and  proper  embankment ;  A.  There  should  have  been  a 
retaining  wall,  in  a  case  like  that,  at  the  foot,  to  keep  it 
from  sliding  into  the  muskeg,  and  it  should  have  been  of 
different  material. 

Q.  What  is  the  character  of  that  coarse  sand  ?  A.  Well, 
it  has  no  cohesion,  it  is  not  fit  for  railway  work. 

Q.  Does  not  stick  together  and  form  a  compact  body  ? 
A.  No. 

Q.  And  is  liable  to  come  away  at  any  time  ?  A.  Yes, 
the  shock  of  a  passing  train  would  cause  it  to  fall :  keeps 
slipping.  I  fancy  the  cause  of  this  accident  was  from 
water  getting  at  the  toe  of  the  embankment  which  it  melts, 
the  sand  and  water  from  the  muskeg  might  have  turned 
into  a  kind  of  quicksand. 

Q.  Eats  it  away  ?    A.  Yes ;  eats  it  away." 

Now  whatever  may  have  been  the  value  of  Mr.  Shaw's 
evidence,  or  of  his  opinion  as  an  expert,  he  does  not  speak 
of  anything  which  should  have  called  the  attention  of  the 
defendants  to,  what  he  considers  the  defective  construction 
of  the  road,  or  to  the  sapping  process  to  which  he  attributes 
the  giving  way  of  the  bank;  while  on  the  other  side  there 
is  direct  evidence  that  there  were  no  indications  of  the 
kind. 

There  are  two  cases  which  may  be  noted  as  useful 
authorities  in  dealing  with  this  branch  of  the  case.  Red- 
head v.  Midland  Railway  Company,  L.  R.  2  Q.  B.  412,  and 
in  the  Exchequer  Chamber  4  Q.  B.  379,  which  finally  de- 
cided that  in  carrying  passengers  the  company  are  not  insur- 
ers like  common  carriers  of  goods,  but  are  bound  only  to 
use  due  care  and  diligence,  and  Richardson  v.  Great  East- 
ern Railway  Company,  1  C.  P.  D.  342,where  the  judgment 
reported  in  L.  B.  10  0.  P.  486,  was  reversed. 

Those  cases  related  to  defects  in  vehicles  used  by  the 
carriers,  but  they  were  decided  on  principles  equally 
applicable  to  defects^  in  the  permanent  works  of  a  railway. 

A  good  deal  of  the  reasoning  of  Sir  Montague  Smith, 
who  delivered  the  judgment  of  the  Exchequer  Chamber  in 
Redhead's  Case,  is  founded  on  cases  relating  to  structures, 
such  as  Brazier  v.  Polytechnic  Institution,  1  F.  &  F.  507  ; 
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Pike  v.  Polytechnic  Institution,  1  F.  &  F.  712 ;  Ford  v. 
London  and  South  Western  Railway  Company,  2  F.  & 
F.  730,  732  ;  and  Grote  v.  Chester  and  Holyhead  Railway 
Company,  2  Exch.  251. 

In  Richardson  s  Case  a  collision  had  been  caused  by  the 
breaking  of  the  axle  of  a  coal  truck  which  did  not 
belong  to  the  defendant  company,  but  had  come  on  to- 
their  road  from  another  line.  The  axle  broke  in  con- 
sequence of  a  crack  which  might  have  been  discovered 
by  scraping  off  the  dirt  and  minutely  examining  the 
axle.  The  jury  found  that  it  was  not  the  duty  of 
the  company  to  have  made  a  minute  examination 
of  that  kind,  but  said  it  was  their  duty  to  have  required 
from  the  owner  of  the  truck  some  distinct  assurance  that 
it  had  been  thoroughly  examined  and  repaired.  A  defect 
which  had  no  connection  with  that  in  the  axle  had  been 
observed  and  repaired.  Referring  to  it  and  to  the  jury's 
answer  about  the  assurance  that  ought  to  have  been  obtain- 
ed, Jessel,  M,  K  said,  p.  345  : 

"If  the  defect  discovered  were  such  as  ought  reasonably 
to  induce  a  person  of  experience  to  think  that  some  other 
defect  existed  or  was  likely  to  exist,  then  there  would  be  a 
duty  to  examine  further,  but  if  the  defect  discovered  had 
no  probable  connection  with  any  other  undiscovered  defect, 
then  I  see  no  reason  why  any  further  or  other  examination 
should  be  made.  Now  I  read  the  answer  of  the  jury  to  the 
third  question  as  meaning  that  there  was  no  such  duty  as 
suggested  by  the  question,  but  that  the  defendant  ought  to 
have  inquired.  But  there  was  no  evidence  on  which  they 
were  entitled  to  find  that  such  a  duty  existed  or  that  it 
had  been  neglected.  It  is  not  for  the  jury  to  lay  down  an 
absolute  duty  such  as  this,  irrespective  of  the  case  and  the 
evidence  laid  before  them.  It  is  impossible  to  make  that 
answer  a  foundation  for  a  verdict  against  the  defendants." 

The  judgments  of  Mellish  L.  J.,  and  of  Pollock  B.,  put 
the  same  view  with  much  force. 

In  the  case  before  us  there  was  no  defect  discovered,  but 
from  the  time  when  the  defendants  received  the  road  from 
the  government  and  became  bound  by  the  agreement  which 
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the  statute  affirmed  to  maintain  and  work  it,  and  for  some 
time  before  that,  it  had  appeared  to  be  safe  and  sound. 

Two  other  questions  which  were  answered  by  the  jury 
wrere  these  : — 

"  Q.  Could  the  baggage  have  been  saved  by  proper 
efforts  of  the  company's  officers  and  servants,  if  they  had 
proper  appliances  ?  Yes. 

Q.  Was  the  train  supplied  with  proper  appliances  for 
saving  baggage  in  such  an  emergency  or  not  ?  No." 

These  answTers  may  be  conceded  to  be  absolutely  true 
without  touching  the  issue  of  negligence. 

When  we  think  of  what  the  emergency  was  as  described 
by  the  witnesses :  the  baggage  car  turned  on  end  and  in 
flames  ;  the  baggage  man  hemmed  in  by  trunks;  many 
others  in  danger  and  unable  to  extricate  themselves;  one 
at  least  of  the  train  hands  receiving  injuries  which  proved 
fatal ;  the  night  dark,  except  as  illuminated  by  the  burning 
cars ;  and  the  efforts  of  every  one  directed  to  the  saving  of 
life;  we  cannot  take  the  finding  that  with  proper  appliances 
for  saving  baggage  in  such  an  emergency  the  baggage  could 
be  saved  to  be  more  than  a  vague  truism,  not  involving 
the  assertion  of  any  duty  incumbent  upon  the  company  or 
possible  of  performance.  The  concluding  remarks  of  Sir 
George  Jessel  which  I  have  just  been  quoting  are  apposite 
to  these  answers. 

The  company  being  therefore  at  liberty  to  limit  the  lia- 
bility attaching  at  common  law  to  common  carriers,  let  us 
see  if  that  was  done. 

The  findings  of  the  jury  respecting  the  contract  are 
confined  to  a  few  particulars,  and  are  contained  in  the 
answers  to  three  questions. 

"  Q.  Did  the  plaintiff  sign  the  printed  form  produced  to 
her  by  the  ticket  agent  at  Ottawa  when  she  asked  for  a 
return  ticket  to  Winnipeg  and  back  ?    A.  Yes. 

Q.  Upon  what  representation  and  for  what  purpose  did 
she  sign  that  printed  form  ?  A.  For  the  purpose  of  identi- 
fication. 

Q.  Did  she  read  it  before  signing  or  was  it  read  to  her, 
0r  was  her  attention  called  to  its  special  provisions,  further 


XV.]  BATE  V.  CANADIAN  PACIFIC  R.  W.  CO.     •  395 

than  that  the  ticket  was^not  transferable,  and  therefore 
required  her  signature  for  the  purpose  of  identification  ? 
A.  No.  ? 

These  questions  are  intelligible  only  in  connection  with 
other  facts  which  it  was  not  thought  necessary  by  the  coun- 
sel by  whom  the  questions  seem  to  have  been  settled,  or 
by  the  Judge,  to  have  formally  found.  Some  of  those  other 
facts  are  proved  by  the  witnesses,  and  with  respect  to 
others  we  may  say,  as  LordBHalsbury  said  of  similar  facts 
in  Great  Western  R.  W,  Co.  v.  Bunch,  supra,  that  both 
sides  assumed  them  to  be  proved,  and  it  would  be  mere 
pedantry  to  suggest  that  they  were  not  formally  proved. 

There  is  no  conflict  of  testimony  among  the  witnesses 
who  speak  of  the  transaction  out  of  which  the  contract 
arose.  They  are  the  plaintiff,  her  father,  her  brother,  and 
Mr.  Parker  the  company's  ticket  agent  at  Ottawa.  The 
plaintiff  desired  to  go  from  Ottawa  to  Winnipeg  and  after 
spending  some  time  at  Winnipeg  to  return  to  Ottawa. 
The  ordinary  fare  from  Ottawa  to  Winnipeg  was  $40,  and 
from  Winnipeg  to  Ottawa  $45  or  $46,  the  trip  thus  costing 
$85  or  $86  when  the  fare  each  way  was  paid  separately. 
But  the  company  was  accustomed  to  issue  return  tickets, 
called  land  seekers'  tickets,  at  a  considerable  reduction  on 
the  ordinary  rates.  This  was  the  only  kind  of  return 
ticket  issued,  on  this  route,  by  the  company.  It  was  in 
the  following  words  : — 

"  Issued  by  Canadian  Pacific  Railway.    Good  for  one 

first-class  passage  to  station,  stamped  or  written 

in  margin  of  attached  coupon  and  return,  only  on  present- 
ation of  this  ticket  when  stamped  by  company's  agent  and 
presented  with  coupons  attached  subject  to  the  following 
contract : — 

1st.  It  is  not  good  for  passage  if  any  alterations  or  eras- 
ures whatever  are  made  thereon. 

2nd.  If  the  coupons  are  marked  second-class  or  emigrant, 
the  passenger  is  entitled  to  such  passage  only. 

3rd.  If  this  contract  and  its  coupons  bear  no  "  L  "  punch 
cancellations  or  stamp  other  than  the  ordinary  dating 
stamp,  the  passenger  is  entitled  to  all  the  privileges  accord 
ed  to  holders  of  unlimited  tickets  of  like  class. 
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4th.  If  this  contract  and  its  coupons  are  cancelled  with 
an  "L"  punch,  it  indicates  that  the  ticket  was  sold  at  a 
reduced  rate,  and  must  be  used  on  or  before  the  expiration 
of  date  as  cancelled  on  the  margin  thereof,  and  that  no  stop 
over  will  be  allowed  hereon.  If  not  so  used,  or  if  more 
than  one  date  is  cancelled,  it  is  void. 

5th.  This  ticket  is  not  transferable ;  it  must  be  signed  by 
the  passenger  in  ink,  and  if  presented  by  any  other  than 
the  original  purchaser  whose  signature  is  hereon,  the  con- 
ductor will  take  it  up  and  collect  full  fare,  the  purchaser 
will  write  his  or  her  signature  when  requested  to  do  so  by 
the  conductors  or  agents. 

6th.  The  return  part  of  the  ticket  will  not  be  honoured 
for  passage,  unless  the  holder  identifies  himself  or  herself, 
as  the  original  purchaser  to  the  satisfaction  of  the  ticket 
agent  of  the  Canadian  Pacific  Railway  at  station  stamped 
or  written  in  margin  of  the  ticket,  and  unless  officially 
signed  and  dated  in  ink  and  duly  stamped  on  back  hereof 
by  authorized  agent. 

7th.  Baggage  liability  limited  to  wearing  apparel  not 
exceeding  $100  in  value. 

8th.  The  coupons  belonging  to  this  ticket  will  not  be  re- 
ceived for  passage  if  detached. 

W.  C.  Van  Horn, 
Vice-President. 

In  consideration  of  the  reduced  rate  at  which  this  ticket 
is  sold,  I  hereby  agree  to  all  the  provisions  of  the  above 
contract. 

Katie  Bate,  (signature.) 
J.  E.  Parker,  (witness.) 

Issued  by  Canadian  Pacific  Railway." 

It  was  printed  on  a  long  strip  of  paper  about  three  inches 
wide,  with  four  coupons  following  it,  besides  having  an- 
other coupon  at  the  top  called  "Agent's  Stub"  and  marked 
"Not  good  for  passage,"  the  whole  paper  being  more  than 
a  foot  in  length. 

The  price  charged  for  one  of  these  tickets  for  passage 
from  Ottawa  to  Winnipeg,  and  return  within  forty  days, 
was  $55,  a  reduction  of  $30  from  the  ordinary  full  fare. 

The  plaintiff's  father  inquired  about  the  terms  as  to  rates 
charged  and  time  allowed,  but  took  no  part  in  the  ac- 
tual purchase  of  the  ticket.    That  was  done  by  the  plain- 
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tiff  herself  and  her  brother,  or  rather  by  the  brother  for 
the  plaintiff',  at  Mr.  Parker's  office,  about  ten^in  the  fore- 
noon of  the  20th  of  September,  1886,  the  train  leaving 
about  mid-night. 

The  office  is  not  at  the  station,  but  is  an  office  in  another 
part  of  the  city. 

The  plaintiff* wished  to  remain  longer  than  forty  days, 
and  her  brother  asked  Mr.  Parker  if  he  could  extend  the 
time  to  about  Christmas.  After  some  conversation,  Mr. 
Parker  agreed  to  do  so,  and  altered  the  ticket  accordingly. 
When  he  had  completed  the  filling  out  of  the  ticket*  all 
which  was  done  in  the  presence  of  the  plaintiff  and  her 
brother,  he  placed  the  ticket  on  the  counter  for  her  to 
sign  ;  she  asked  why  she  was  required  to  sign  it,  and 
Mr.  Parker  explained  to  her  that  the  ticket  was  not 
transferable,  and  that  her  signature  was  required  for  the 
purpose  of  identification.  She  thereupon  signed  the  docu- 
ment, her  brother  standing  beside  her  speaking  to  some 
one,  and  she  took  the  ticket  home  with  her.  I  believe 
we  are  not  told  who  folded  up  the  paper,  but  the  plaintiff 
says  that  she  could  not  read  it  because  her  eyes  were  sore. 

These  are  the  undisputed  facts  in  evidence.  The  findings 
of  the  jury  are  inferences  proper  to  be  drawn  from  the 
evidence,  and  we  have  to  say  if,  upon  those  facts  and  find- 
ings, the  liability  of  the  company  can  properly  be  held  to 
extend  beyond  the  amount  of  $100  mentioned  in  the  seventh 
condition. 

Prima  facie  the  plaintiff  is  bound  by  her  signature  to  the 
contract,  and  the  effort  on  her  part  is  of  course  to  get  rid 
of  the  prim&  facie  effect  of  her  act. 

We  are  expected  to  take  as  proved  a  very  important 
fact  which  is  not  embraced  in  the  findings  of  the  jury, 
namely,  that  neither  the  plaintiff,  her  father  nor  her  brother 
knew  what  the  conditions  were,  or  that  there  were  any 
conditions  on  the  paper  she  signed. 

I  cannot  make  that  assumption  as  a  result  of  the  evidence, 
if  I  am  to  reason  about  it  at  all.  I  think  the  younger  Mr. 
Bate  rebuts  it.    It  might  be  unjust  to  him,  and  it  certainly 
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would  be  uncomplimentary,  to  suppose  thai  he  was  so  unin- 
telligent, or  that  he  took  so  little  interest  in  the  business 
he  was  doing  for  his  sister  or  father,  paying  the  sister's  fare 
with  the  father's  money,  as  not  to  have  been  aware  that 
the  document  he  saw  was  not  an  ordinary  ticket.  But  he 
knew  of  at  least  one  special  term,  viz.,  that  concerning  the 
time,  which  he  procured  Mr.  Parker  to  alter,  and  he  heard 
Mr.  Parker  speak  of  another  which  made  the  ticket  not 
transferable. 

But  in  the  view  I  take  of  the  legal  position  no  import- 
ance attaches  to  the  plaintiff's  signature.  It  was  only 
necessary  for  the  purpose  of  identification,  and  Mr.  Parker 
was  quite  right  when  he  told  the  plaintff  that  that  was 
what  it  was  for.  He,  in  fact,  merely  told  her  what  is  set 
out  in  the  fifth  condition.  When  he  explained  that  the 
ticket  was  not  transferable,  he  did  two  things  :  he  gave 
the  reason  for  requiring  the  means  of  identifying  the  holder 
of  the  ticket,  and  he  referred  to  a  restriction  which  would 
be  understood,  as  we  may  suppose,  by  the  plaintiff,  or  at  all 
events  by  her  brother,  to  be  something  stated  in  the  doc- 
ument. There  is  no  support  in  the  evidence  or  in  the  find- 
ings of  the  jury  for  the  suggestion  that  he  concealed  the  fact 
that  there  were  other  conditions,  or  in  any  way  led  her  to 
forbear  examining  them  for  herself.  The  most  that  can  be 
said  has  been  said  by  the  jury;  that  is,  that  the  plaintiff 
did  not  read  the  paper  before  signing  it.  and  that  Mr.  Par- 
ker did  not  read  it  to  her  or  call  her  attention  to  the  spe- 
cial conditions,  further  than  by  mentioning  the  fact  that 
she  alone  could  use  the  ticket  as  the  reason  why  her  signa- 
ture was  required.  If  he  had  not  asked  her  to  sign,  but 
had  simply  handed  her  the  ticket,  there  is  no  reason  to  sup- 
pose that  she  would  have  read  it  or  got  any  one  to  read  it 
for  her;  yet,  whether  she  did  or  did  not  inform  herself  of 
the  contents  of  the  paper,  it  must  be  taken  in  my  judgment 
to  embody  the  terms  on  which  alone  the  company  contract- 
ed with  her.  There  was  no  contract  outside  of  these  terms. 
The  company  never  offered  to  carry  her  and  her  luggage 
at  the  reduced  rate  except  on  these  terms. 
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It  will  not  be  necessary  to  refer  to  many  decisions  in 
support  of  this  position. 

Stetvart  v.  London  and  North  Western  Railway  Com- 
pany, 3  H.  &  C.  135,  was  very  like  this  case.  A  con- 
dition in  the  time  bills  which  were  referred  to  by  the 
tickets  issued  for  an  excursion  train,  was  "Luggage  under 
60  lbs.  free  at  passengers'  own  risk."  The  plaintiff's  luggage 
was  lost  by  the  negligence  of  the  company,  and  the  com- 
pany was  held  to  be  protected  by  the  condition.  One  point 
decided  was  that  the  condition  was  not  governed  by  the 
Kailway  and  Canal  Traffic  Act,  17  &  18  Vict,  ch.  31,  sect. 
7.  The  correctness  of  that  holding  has  been  questioned, 
and  perhaps  over-ruled,  in  Cohen  v.  South  Eastern  Rail- 
way Company,  but  apart  from  that  difference  of  opinion, 
which  does  not  touch  the  circumstances  of  our  case,  the 
principles  on  which  the  contract  was  dealt  with  may  be 
taken  as  applicable  to  it.  Pollock,  C.B.,  said,  "As  to  the 
finding  of  the  jury,  that  the  plaintiff  was  not  aware  of  the 
contents  of  the  time  bills,  the  rule  applies  that  a  person 
must  be  presumed^to  know  what  he  has  the  means  of  know- 
ing whether  he  avails  himself  of  those  means  or  not.  The 
bills  shew  the  terms  on  which  the  railway  company  run 
these  special  trains,"  &c,  and  Bramwell,  B.:  "First,"  he  says, 
"  I  did  not  know  what  was  on  the  ticket,"  thus  claiming 
the  benefit  of  his  own  carelessness  in  not  reading  it  It  is 
enough  that  he  has  had  the  opportunity,"  &c.  Pigott,  B., 
remarked:  "  This  was  a  special  contract,  and  it  was  com- 
petent for  the  parties  to  make  it." 

A  number  of  cases  from  1862  onwards,  not  however 
including  Stewart  v.  London  and  North  Western  R.  W. 
Co.,  are  examined  by  Stephen,  J.,  in  Waikins  v.  Rymill, 
10  Q.  B.  D.  178. 

"  Thrown  into  a  general  form,"  he  says  at  p.  188,  "  the 
result  of  the  authorities  considered  appears  to  be  as 
follows : — A  great  number  of  contracts  are  in  the  present 
state  of  society  made  by  the  delivery  by  one  of  the  con- 
tracting parties  to  the  other  of  a  document  in  a  common 
form,  stating  the  terms  by  which  the  person  delivering  it, 
will  enter  into  the  proposed  contract  ;  such  a  form  consti- 
tutes the  offer  of  the  party  who  tenders  it.    If  the  form 
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is  accepted  without  objection  by  the  person  to  whom  it  is 
tendered,  this  person  is,  as  a  general  rule,  bound  by  its 
contents,  and  his  act  amounts  to  an  acceptance  of  the  offer 
made  to  him,  whether  he  reads  the  document  or  otherwise 
informs  himself  of  its  contents  or  not.  To  this  general 
rule,  however,  there  are  a  variety  of  exceptions.  (1)  In 
the  first  place  the  nature  of  the  transaction  may  be  such 
that  the  person  accepting  the  document  may  suppose,  not 
unreasonably,  that  the  document  contains  no  terms  at  all, 
but  is  a  mere  acknowledgement  of  an  agreement  not  in- 
tended to  be  varied  by  special  terms." 

I  need  not  quote  further,  but  merely  refer  to  the  report. 
From  what  I  have  already  said,  it  will  appear  that  the 
present  case  cannot,  in  my  judgment,  be  brought  within 
any  of  the  exceptions.  I  think  it  comes  within  the 
general  rule,  and  that  the  application  of  that  rule  to  it 
is  illustrated  by  the  latest  of  the  cases  reviewed  by  Mr. 
Justice  Stephen,  viz :  Burke  v.  South  Eastern  R.  W.  Co., 
5  C.  P.  D.  1,  decided  in  1879.  I  shall  read  what  he 
says  of  it. 

"In  this  case  the  plaintiff  took  a  ticket  from  London  to 
Paris  from  the  defendants.  On  the  outside  of  the  cover 
was,  '  Cheap  return  ticket,  London  to  Paris  and  back, 
second  class/  and  other  matter,  but  no  reference  to  the 
inside  of  the  cover.  On  the  inside  was  a  condition  limit- 
ing the  responsibility  of  the  defendants  to  their  own  tiains. 
The  plaintiff  was  inj  ured  while  travelling  in  France.  Hesued 
the  defendants  and  said  he  had  not  read  the  condition  and 
did  not  know  it.  Cockburn,C.  J.,  asked  the  jury  the  question 
suggested  in  Parker  v.  South  Eastern  Railway  Company, 
[that  is,  whether  the  company  did  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  condition],  and 
they  answered  in  favor  of  the  plaintiff.  The  defendants 
moved  to  have  judgment  entered  for  them  and  this  was 
done,  the  Divisional  Court  holding  that  the  book  was  the 
contract,  and  that  the  condition  was  an  indivisible  part  of 
it.  The  judgment  in  this  case  can  hardly  be  supported 
by  any  principle  short  of  that  laid  down  in  Zunz  v.  South 
Eastern  Raihuay  Company,  if  indeed  it  does  not  go 
further." 

This  reference  is  to  the  language  of  Cockburn,  C.  J.,  in  L. 
R.,  4  Q.  B.  at  p.  644,  where  he  laid  down  the  law  as 
follows  : — 
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"  However  harsh  it  may  appear  in  practice  to  hold  a 
man  liable  by  the  terms  and  conditions  which  may  be 
inserted  in  some  small  print  on  his  ticket,  which  he  only 
gets  at  the  last  moment,  after  he  has  paid  his  money,  and 
when  nine  times  out  of  ten  he  is  hustled  out  of  the  place 
at  which  he  stands  to  get  the  ticket  by  the  next  comer,  still 
we  are  bound  by  the  authorities  to  hold  that  when  a  man 
takes  a  ticket  with  conditions  on  it,  he  must  be  presumed 
to  know  the  contents  of  it,  and  to  be  bound  by  them." 

There  is  no  such  reason  to  call  the  rule,  when  applied 
in  this  case,  a  harsh  rule.  The  plaintiff  had  by  herself 
and  her  friends  the  most  ample  opportunities  to  inform  her- 
self of  the  conditions  connected  with  the  reduction  of  fares 
on  these  land-seekers'  tickets.  The  condition  touching  the 
$100  worth  of  wearing  apparel  would  be  sufficiently 
liberal  for  the  class  indicated  by  the  designation  of  the 
ticket,  even  if  it  limited  the  quantity  of  luggage  to  be 
carried  to  $100  worth.  That  is  not  the  limitation, 
which  extends  only  to  the  liability  of  the  company  in  case 
of  loss,  and  it  is  open  to  every  one,  as  it  was  to  the  plain- 
tiff, to  render  the  company  liable  without  that  limitation 
by  paying  full  fare  instead  of  accepting  the  return  ticket 
at  a  greatly  reduced  rate. 

In  my  opinion,  we  should  dismiss  the  appeal  with  costs. 

Hagarty,  C.  J.,  O. — I  agree  fully  with  the  judgment 
just  delivered. 

I  only  add  a  few  words  to  emphasize  the  clear  distinction 
which  is  in  my  mind  between  the  case  of  a  passenger 
applying  for  carriage  by  a  railway  company  at  ordinary 
rates  common  to  the  travelling  public,  and  of  one  desiring 
to  travel  on  reduced  rates  and  terms,  and  obtaining  certain 
advantages  not  obtainable  except  by  special  agreement. 

The  Courts  properly  regard  with  jealous  scrutiny  any 
attempt  to  grant  exemptions  from  liability  on  ordinary 
travellers  at  rates  common  to  all.  The  common  carrier 
has  to  accept  the  traveller  at  the  common  rate,  and  he 
must  give  reasonably  clear  evidence  of  the  agreement  by 
the  passenger  to  any  special  contract  for  exemption  This 
51 — vol  xv.  A.R. 
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is  very  clearly  put  in  the  leading  case  in  the  Lords  in 
Henderson  v.  Stevenson,  L.  R.  2  Sc.  A  p.  470, 

But  the  plaintiff*  hore  stands  in  a  distinct  position ;  a 
special  bargain  is  made  as  to  journey  and  return,  and  as 
to  the  time  to  be  allowed  therefor  and  the  reduced  rate  of 
carriage.  That  bargain  is  evidenced  by  the  document 
handed  to  the  plaintiff,  and  whether  signed  by  her  or  not 
is  in  my  judgment  the  contract  of  carriage.  It  is  read  or 
not  read  as  the  bearer  may  think  fit. 

I  am  wholly  unable  to  accede  to  the  appellant's  argument 
that  the  plaintiff  could  in  any  way  be  misled  or  thrown  off 
her  guard  by  the  clerk  asking  for  her  signature  and  telling 
her  it  was  for  the  purpose  of  identification.  This  was  per- 
fectly true,  and  how  this  is  to  be  interpreted  to  mean  that 
the  conditions  of  the  contract  have  no  other  bearing  or 
meaning,  I  am  unable  to  understand. 

T  think  the  plaintiff  is  not  entitled  to  recover  beyond 
the  amount  already  paid, 

Osler,  J.  A.,  concurred. 

Burton,  J.  A. — There  is  no  dispute  as  to  the  amount  of 
the  loss  in  this  case,  which  the  jury  has  assessed  at 
$1,077.50,  less  $100  paid  into  Court,  and  which  the  defen- 
dants contend  is  sufficient  under  the  terms  of  the  special 
contract  which  the}7  set  up  to  cover  the  loss,  even  if  there 
is  any  legal  liability,  which  they  dispute.  The  Divisional 
Court  set  aside  that  verdict  and  entered  judgment  for  the 
defendants,  the  Court  being  divided  in  opinion.  Mr.  Justice 
Rose,  on  the  ground  that  there  was  evidence  of  negligence, 
and  that  the  findings  of  the  jury  on  that  point  could  not  be 
interfered  with.  The  Chief  Justice  and  Mr.  J ustice  Gait,  that 
the  negligence  was  not  that  kind  of  negligence  which  was 
contemplated  by  the  sections  of  the  Railway  Act  relied 
upon  in  the  Vogel  Case,  and  holding  that  the  plaintiffs  had 
no  right  of  action  beyond  the  claim  of  $100,  which  if  the 
contract  was  established  might  in  the  absence  of  negligence 
perhaps  well  be,  but  apparently  over-looking  the  fact  that 
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the  evidence  and  the  findings  of  the  jury  negatived*  any 
such  contract ;  or  holding  perhaps,  that  by  travelling  on 
the  ticket  the  contract  was  conclusively  established. 

I  do  not  propose  to  discuss  the  question  of  negligence 
which  has  been  so  fully  gone  into  by  some  of  the  Judges 
below,  and  by  one  of  my  learned  brothers  in  this  Court, 
because  in  my  view  of  the  case  it  is  not  material.  The 
defendants  are  liable  to  the  full  amount  found  by  the  jury 
as  common  carriers,  unless  they  have  proved  that  they 
were  exempt  wholly  or  partially  by  some  agreement  made 
and  entered  into  between  the  plaintiff  and  themselves. 
That  the  defendants  never  offered  to  carry  the  plaintiff 
and  her  luggage  upon  any  other  terms  is,  with  great  respect, 
quite  beside  the  question.  The  delivery  of  the  ticket  with 
any  condition  by  itself  amounts  only  to  a  proposal  to  carry 
upon  certain  terms,  and  until  brought  to  the  notice  of  the 
party  intended  to  be  bound  is  not  a  contract;  whereas  in  the 
present  case  the  defendants  held  themselves  out  as  carriers 
of  passengers.  As  remarked  somewhere,  a  vinculum  juris 
with  one  end  loose  is  on  principle  an  inadmissible  con- 
ception. 

To  constitute  a  contract  there  must  be  an  agreement, 
which  may  be  ascertained  "?either  by  the  concurrence  of 
the  parties  in  a  spoken  or  written  form  of  words  as  express- 
ing their  common  intention,"  or  by  a  proposal  being  made  by 
one  of  them  and  accepted  by  the  other.  In  a  case  recently 
before  us  there  was  not  only  evidence  of  the  terms  on 
which  the  company  proposed  to  carry,  but  that  the  plain- 
tiff knew  that  he  was  being  carried  at  a  reduced  rate  in 
consideration  of  his  submitting  to  certain  conditions  or 
restrictions.  That  of  course  constituted  the  contract;  if 
the  plaintiff  having  notice  that  there  were  some  conditions 
omitted  to  inform  himself  of  their  precise  character,  that 
would  not  affect  the  actual  contract.  Conduct  may  of 
course  be  relied  on  as  constituting  the  acceptance  of  a 
contract,  but  is  in  every  case  a  question  of  fact  for  a  jury, 
not  as  it  appears  to  have  been  treated  in  some  of  the  earlier 
cases,  a  matter  of  law,  and  it  (no  less  than  the  words 
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relied  on  for  the  same  purpose)  must  be  unambiguous  and 
unconditional. 

I  think  the  late  cases  seem  to  establish  this  proposition, 
that  actual  knowledge  may  be  inferred  as  a  fact  from 
reasonable  means  of  knowledge,  but  it  is  a  question  for  the 
jury  under  all  the  circumstances  of  the  particular  case. 
If,  in  the  present  case,  it  had  been  shewn  that  it  was 
distinctly  pointed  out  to  the  plaintiff  that  the  company 
had  two  rates  of  fare,  under  one  of  which  they  assumed 
the  ordinary  risks  of  carriers  of  passengers  and  their  lug- 
gage, and  under  the  other  or  reduced  rate  they  claimed 
by  special  contract  to  relieve  themselves  of  part  of  their 
common  law  liability,  I  can  see  no  reason  why  such  a 
contract  would  not  be  perfectly  legal  and  binding.  But  it 
appears  to  me  that  the  onus  was  upon  the  company  to 
establish  not  only  that  there  was  a  difference  in  the  fare 
charged  on  ordinary  and  return  tickets,  but  that  a  person 
accepting  a  return  ticket  assumed  certain  risks  and  relieved 
the  company  to  that  extent. 

It  is  a  matter  of  common  knowledge,  and  one  of  which 
Courts  of  law  must,  (unless  indeed  the  rights  of  litigants 
are  to  be  adjudicated  upon  on  mere  theories  and  not  on 
what  we  all  know  to  be  the  ordinary  usages  of  life  in  mat- 
ters of  the  kind)  take  notice  that  railway  companies  do, 
for  the  purpose  of  securing  traffic  for  their  lines,  issue 
return  tickets  at  reduced  rates  without  exacting  or  impos- 
ing any  condition  or  restriction  of  their  liability  by  reason 
of  such  reductions,  although  they  do  sometimes  in  such 
cases  require  the  signature  of  the  party  to  prevent  the 
ticket  being  transferred.  There  were  certain  facts  in  this 
case  which  were  undisputed,  and  certain  other  facts  which 
it  was  quite  unnecessary  to  leave  to  the  jury.  For  instance, 
that  the  plaintiff  did  not  in  point  of  fact  know  of  the  con- 
dition or  have  her  attention  drawn  to  it  by  the  company  or 
its  officials,  and  the  further  fact  that  the  plaintiff  signed 
the  printed  form,  though  found  specially  by  the  jury,  were 
facts  upon  which  the  evidence  was  uncontradicted.  But 
the  other  questions  were  important.    Upon  what  repre- 
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sentation  and  for  what  purpose  did  she  sign  the  printed 
form  ?  The  answer  is  strictly  in  conformity  with  the 
evidence.  For  the  purpose  of  identification.  She  is  then 
asked  ;  Did  she  read  it  befoie  signing,  or  was  it  read  to 
her,  or  was  her  attention  called  to  its  special  provisions 
furtherthan  that  the  ticket  was  not  transferable,  and  there- 
fore required  her  signature  for  the  purpose  of  identification, 
and  the  answer  is  in  the  negative.  Apart  from  the 
answers  of  the  jury,  it  is  quite  clear  from  the  evidence 
that  the  only  information  given  to  the  plaintiff,  her  father 
or  her  brother,  was  that  the  ticket  was  only  good  for  forty 
days,  and  the  agent  consented  to  extend  that  period.  In 
other  respects  it  was  the  usual  form  of  such  tickets  with 
coupons,  which  the  parties  would  have  no  means  of  reading 
till  issued  and  paid  for. 

Granting  that  the  denial  of  the  plaintiff  is  not  neces- 
sarily conclusive,  what  is  there  in  the  circumstances  of 
this  case  to  cast  a  doubt  upon  her  evidence  or  to  lead 
necessarily  to  the  inference  that  she  either  knew  or  ought 
to  have  known  that  the  ticket  contained  conditions  ?  A  much 
stronger  case  would  have  been  made  against  the  plaintiff 
if  the  only  facts  had  been  that  she  had  applied  for  a  ticket 
without  anything  being  said  beyond  the  fact  that  return 
tickets  were  issued  at  a  reduced  rate;  it  might  have  been 
urged  with  much  greater  force  that  the  notice  on  the  face 
of  the  ticket  was  sufficient  information  to  her,  but  even 
then  it  would  have  been  a  question  for  the  jury,  and  we 
could  not  have  interfered  with  their  finding  and  hold  as  a 
matter  of  law  that  the  verdict  should  be  entered  the  other 
way,  or  even  send  the  case  down  again  for  trial.  But 
the  circumstances  of  this  case  are  much  stronger  in 
favour  of  the  plaintiff.  In  the  first  place  there  is  the 
express  denial  of  the  plaintiff ;  there  is  the  fact  that 
although  asked  to  sign  the  ticket,  she  was  told  that 
it  was  for  the  purpose  of  identification,  and  that  she 
would  have  to  do  so  also  at  Winnipeg,  so  as  to  prevent  a 
transfer  of  the  ticket  to  any  one  else,  which  though  true  in 
fact  was  only  half  the  truth,  as  it  purported  to  be  an  actual 
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agreement  on  her  part  to  agree  to  all  the  provisions  of  the 
above  contract;  a  circumstance  strongly  calculated  to  put 
her  off  her  guard,  even  if  there  had  been  no  obstacle  to  her 
informing  herself  by  reading  the  ticket;  but  there  is  the 
additional  fact  that  she  had  a  weakness  of  the  eyes 
which  prevented  her  reading  it. 

As  to  the  suggested  difficulty  about  calling  attention 
specially  to  the  terms,  it  would  have  been  no  more  trouble 
for  the  station  agent  to  inform  the  plaintiff  that  the  sig- 
nature was  required  for  a  two-fold  object,  to  prevent  the 
ticket  being  transferred,  and  to  bind  her  to  the  conditions, 
than  to  make  the  one  statement  only,  which,  though  true, 
was  misleading.  No  doubt,  as  has  been  pointed  out  in  a 
number  of  the  cases  to  which  we  were  referred,  where  the 
contract  is  made  by  the  delivery  by  one  of  the  contracting 
parties  to  the  other  of  a  document  in  a  common  form, 
stating  the  terms  by  which  the  person  delivering  it  will 
enter  into  the  proposed  contract,  that  constitutes  an  offer; 
if  it  is  accepted  without  objection  by  the  other  he  is  as  a 
general  rule  bound  by  its  contents,  and  his  act  amounts  to 
an  acceptance  whether  he  reads  the  document  or  not,  and 
a  fortiori  where  he  signs  it;  but  these  are  subject  to 
exceptions. 

One  of  these  is,  that  the  nature  of  the  transaction  may 
be  such  that  the  person  accepting  the  document  may  sup- 
pose, not  unreasonably,  that  it  contains  no  terms  at  all, 
but  is  a  mere  acknowledgement  of  the  money  paid  and  a 
voucher  to  satisfy  other  parties,  as  the  railway  officials  in 
the  present  case,  that  the  holder  is  entitled  to  travel  upon 
it  for  the  period  mentioned  in  it. 

As  put  by  Lord  Justice  Mellish,  in  Parker  v.  The  South 
Eastern  R,  W.  Co.,  if  a  person  driving  through  a  turnpike 
gate  receives  a  ticket  upon  paying  the  toll,  he  might 
reasonably  assume  that  the  object  of  the  ticket  was  that 
by  producing  it  he  might  be  free  from  paying  toll  at  some 
other  turnpike  gate  and  might  put  it  in  his  pocket  unread; 
and  then  he  distinguishes  such  a  case  from  that  of  a 
person  shipping  goods  on  a  sea  voyage  and  receiving  a  bill 


XV.]  BATE  V.  CANADIAN  PACIFIC  R.  W.  CO.  407 

of  lading,  who  would  be  bound  by  the  terms  of  it,  though  he 
never  read  it,  the  reason  being  that  in  the  great  majority 
of  cases  persons  shipping  goods  do  know  that  the  bill  of 
lading  does  contain  the  terms  of  the  contract  of  carriage. 

There  is  also  an  obvious  distinction  between  those  cases 
where  there  is  a  common  law  liability,  as  in  cases  where 
persons  become  bailees  for  reward  of  articles  deposited  with 
them  for  safe  custody,  as  in  the  cloak  room  cases,  and  such 
cases  as  Watkins  v.  Rymill.  In  the  former,  in  the  absence 
of  any  special  contract  the  party  receiving  the  property 
is  responsible  to  the  depositors  for  the  full  value  if  unable 
to  restore  it  on  demand.  The  question  in  such  cases  is 
whether  the  ordinary  contracts  of  bailment,  which  would 
have  resulted  from  the  receipt  by  the  company  or  person 
of  the  property  and  the  payment  by  the  plaintiff  of  the 
prescribed  charges,  have  been  modified  by  agreement. 

In  such  cases  the  depositor  is  entitled  prima'  facie  to 
regard  the.  ticket  as  a  mere  receipt  and  a  voucher  to  enable 
him  to  reclaim  his  property,  and  is  in  no  way  put  upon 
inquiry  whether  the  depositee  has  any  further  or  ulterior 
object.  If  the  depositor  was  aware  that  there  were  con- 
ditions cadit  quaestio.  I  think  he  would  also  be  equally 
bound  if  he  was  aware  or  had  good  reason  to  believe  that 
there  were  statements  upon  the  ticket  intended  to  affect 
the  relative  rights  of  himself  and  the  other  party,  and  did 
not  take  the  pains  to  read  them  and  ascertain  precisely 
what  they  were.  But  the  onus  of  bringing  this  knowledge 
home  would  be  upon  the  defendant  (Gabell  v.  South 
Eastern  Railway  Company,  36  L.  T.  N.  S.  154.)  In  the 
-absence  of  any  such  knowledge  or  information  or  good 
reason  for  belief,  there  would  be  no  obligation  to  examine 
the  ticket  with  the  view  of  ascertaining  whether  there 
were  any  conditions  upon  it.  Whether  he  had  such 
knowledge,  information  or  reason  for  belief  is  a  question 
of  fact  to  be  determined  by  the  jury  on  the  evidence. 

On  the  other  hand,  as  in  such  cases  as  Watkins  v. 
Rymill,  there  is  no  common  law  liability;  and  none  being 
ascertained  by  the  common  law,  the  terms  must  necessarily 
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depend  on  the  agreement  of  the  parties.  That  was  the 
case  of  the  deposit  of  an  article  for  sale  on  commission. 
From  the  very  nature  of  the  case,  the  special  terms  must  be 
gleaned  from  the  receipt  and  conditions  contained  in  it, 
and  this,  therefore,  constituted  the  contract  between  the 
parties,  and  any  question  as  to  whether  the  plaintiff  read 
the  conditions  or  not  would  be  beside  the  question. 

Whatever  difference  of  opinion  may  have  existed,  the 
result  of  the  authorities  appears  to  be  that  except  in 
such  cases  as  I  have  just  referred  to,  where  the  find- 
ing of  the  jury  would  be  regarded  as  perverse  if  they 
found  against  the  knowledge  of  the  party  accepting  the 
document,  it  must  always  be  a  question  of  fact  for  the 
jury,  whether  the  company  had  taken  reasonable  means  to 
make  known  the  conditions  ;  and  whatever  value  may  be 
attached  to  any  remarks  of  such  a  distinguished  man  as 
Chief  Justice  Cockburn,  I  must  call  attention  to  the  fact 
that  the  language  used  by  him,  and  which  has  been  cited 
from  his  judgment  in  Zunz  v.  The  South  Eastern  R.  W.  Co., 
was  a  mere  obiter  dictum,  not  essential  in  any-  way  to  the 
decision ;  there  was  no  contention  in  that  case  that  the 
plaintiff  did  not  know  of  the  condition,  the  sole  question 
was  whether  it  came  within  the  Railway  and  Canal  Traffic 
Act,  in  which  case  it  was  required  to  be  in  writing.  But 
whether  that  was  or  not  the  opinion  of  the  learned  Judge 
at  that  time,  it  is  quite  clear  that  it  was  not  so  ten  years 
later,  when  in  summing  up  to  the  jury  in  the  case  of 
Burke  v.  South  Eastern  R.  W.  Co.,  (41  L.  T.  N.  S.  554)  he 
said  : 

"  The  defendants  have  a  perfect  right  to  make  that 
condition  with  the  passenger,  and  to  stipulate  that  they 
shall  not  be  responsible  for  the  negligence  of  the  other 
company,  but  they  must  take  care  that  they  bring  that 
condition  home  to  the  knowledge  of  the  passenger,  or  at 
all  events  that  they  do  what  in  the  opinion  of  the  jury  is 
reasonably  sufficient  to  give  him  that  knowledge." 

That  would  have  been  a  perfectly  good  charge  in  a  cas^ 
like  the  present,  but  was  totally  inapplicable  to  that  which. 
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the  learned  Judge  was  trying.  The  loss  occurred  upon  a 
French  railway,and  the  plaintiff  could  not  recover  without 
producing  the  ticket ;  when  produced  it  disclosed  the  con- 
dition relieving  the  defendants  from  responsibility,  and  it 
was  the  duty  of  the  learned  Judge  to  nonsuit  or  direct  a 
verdict  for  the  defendants. 

I  thought  on  the  first  reading  of  the  case  that  it  was  op- 
posed to  the  viewT  which  I  have  been  endeavouring  to  pre- 
sent, and  also  to  the  conclusions  I  have  come  to  as  to  rule 
32 i,  but  on  further  consideration  it  appears  to  me  to  be  a 
very  strong  authority  for  both  my  positions.  In  the  first 
place  there  was  no  common  law  liability  as  common  carriers ; 
from  the  very  nature  of  the  contract  there  could  not  be,  it 
was  a  contract  not  over  the  company's  own  line  alone,  but 
over  other  lines  in  France. 

The  plaintiff  could  not,  as  in  this  case,  launch  his  case  by 
proving  that  he  was  being  carried  by  the  defendants  and 
paid  his  fare,  and  being  obliged  to  rely  on  the  contract  he 
could  not  accept  it  in  part  and  reject  it  in  part ;  he  proved 
the  contract  on  which  he  was  being  carried,  and  that  being 
produced  shewed  the  defendants  were  not  liable.  It  comes 
therefore  within  the  principle  of  the  case  of  Watkins  v.  Ry- 
mill,  there  being  no  liability  and  no  contract  beyond  the 
ticket  itself.  It  not  being  a  case  therefore  in  which  the 
defendants  would  be  liable  as  common  carriers  unless  they 
succeeded  in  cutting  down  their  common  law  liability  by 
establishing  a  contract,  but  one  on  which  the  plaintiffs  in 
order  to  succeed  had  to  prove  the  contract,  the  learned 
Judge  was  wrong  in  leaving  the  question  he  did  to  the  jury, 
but  should  have  directed  a  nonsuit,  and  the  Divisional 
Court  upon  that  state  of  facts  could,  under  the  rule,  do 
what  the  learned  Judge  at  the  trial  ought  to  have  done. 

The  signing  of  the  ticket  so  far  from  carrying  the  case 
any  further  in  favour  of  the  defendants,  in  my  opinion  mili- 
tates against  them.  It  cannot  of  course  be  relied  on  as  a 
contract  because  it  is  essential  in  every  contract  that  there 
be  volition  ;  as  pointed  out  in  Foster  v.  MacKinnon,  a  man 
cannot  be  said  to  contract  when  he  signs  a  paper  upon  a 
52 — VOL.  XV  A.R. 
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representation  and  under  a  belief  that  it  is  different  from 
what  it  turns  out  to  be  ;  to  make  a  valid  and  binding  con- 
tract the  mind  must  go  with  the  act. 

To  hold  that  this  Court  can  now  disregard  the  findings 
of  the  jury,  and  enter  a  judgment  for  the  defendants  under 
rule  321,  would,  in  my  opinion,  be  in  effect  not  merely  to 
deprive  the  plaintiff  of  her  right  to  have  her  case  disposed 
of  by  a  jury,  but  wholly  to  disregard  their  finding  upon 
facts,  which  were  peculiarly  for  them,  and  as  to  which  ic  is 
impossible  to  say  that  as  to  them  only  one  answer  could 
properly  be  given. 

I  cannot  believe  that  the  Legislature  ever  intended  to 
vest  any  such  power  in  the  Court,  whose  action  should  be 
confined  strictly  to  those  cases  in  which  not  only  no  ad- 
ditional facts  remain  to  be  proved,  but  in  which  upon  the 
facts  proved  no  jury  would  be  justified  in  finding  a  verdict 
for  the  plaintiff. 

See  remarks  of  Lord  Justice  Thesiger  in  Yorkshire  Bank- 
ing Co.  v.  Beatson,  5  C.P.D.  127. 

That  that  is  also  the  general  view  is  borne  out  by  remarks 
of  Mr  Justice  Stephen  in  Watlrins  v.  Rymill  to  which  I 
have  just  referred.  He  says:  "Suppose  that  the  case  were 
sent  for  a  new  trial,  and  that  the  jury  on  the  undisputed 
facts  were  to  find  that  the  defendant  had  not  taken 
reasonable  means  to  give  notice  of  the  conditions  to 
the  plaintiff,  would  it  not  be  our  duty  to  set  that  ver- 
dict aside  as  being  a  verdict  which  upon  the  evidence  no 
intelligent  men  could  justly  return  ?  We  think  it  would,  and 
that  being  so,  it  seems  to  follow  that  the  question  is  one  of 
law  and  not  of  fact.  It  is,  in  one  sense,  a  question  of  fact, 
but  it  is  a  question  of  fact  to  which,  by  law,  one  answer  only 
can  be  given,  and  this  is  the  same  thing  as  a  question  of 
law."  But  we  must  bear  in  mind  that  he  was  there  dealing 
with  a  case  in  which  there  could  be  no  liability  apart  from 
the  contract  created  by  the  receipt. 

In  a  case  like  the  present,  where  a  party  is  entitled  to  be 
carried  on  payment  of  the  fare  demanded,  the  onus  is  en- 
tirely shifted;  she  is  told  for  a  single  fare  we  charge  so  much, 
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for  a  return  so  much,  nothing  being  said  about  the  con- 
ditions except  that  the  ticket  is  only  good  for  forty  days,  and 
they  bargain  about  nothing  else.  The  Company  assumes, 
.as  I  have  shown,  in  such  a  case  the  responsibility  of  cut- 
ting down  their  common  law  liability  by  agreement,  and 
that  is  for  the  jury.  If  they  fail  in  satisfying  a  jury  of 
that  contract  they  fail  altogether.  The  defendants  have 
not  established  that  the  condition  was  brought  to  the  know- 
ledge of  the  plaintiff,  and  no  authority  can  be  found  for  the 
Court  in  such  a  case  assuming  the  functions  of  the  jury  and 
entering  a  judgment;  on  the  contrary,  it  is  only  in  cases 
where  the  Judge  at  the  trial  for  want  of  evidence  could 
have  granted  a  non-suit  or  directed  a  verdict  for  one  side 
or  the  other  that  the  Court  can  exercise  a  similar  power. 
That  this  is  the  proper  construction  to  be  placed  on  rule  321 
is  also  borne  out  by  the  judgment  in  Milissich  v.  Lloyds, 
Hellish,  L.  J.,  there  says  (36  L.  T.  N.  S.  423)  : 

"I  think  this  report  may  be  fair  or  it  may  be  unfair,  but 
then  is  it  a  question  of  fact  or  law  whether  the  report  is 
fair  or  unfair  ?  I  think  that  it  is  a  question  of  fact,  and 
should  be  left  to  a  jury  to  determine.  Then  the  argument 
is,  that  the  evidence  is  all  one  way,  and  that  it  is  useless 
sending  the  case  down  for  a  new  trial,  because  no  jury 
oould  reasonably  find  the  other  way.  In  my  opinion  the 
Court  must  be  very  cautious  not  to  take  upon  itself  the 
functions  of  a  jury.  Notwithstanding  the  great  powers 
given  by  the  Judicature  Acts  it  is  still  of  course  the  pro- 
vince of  the  jury  to  determine  between  the  credibility  of 
witnesses  on  either  side.  Here,  however,  the  question  is 
more  than  what  is  the  inference  to  be  drawn  from  the  facts 
proved  in  evidence." 

Brett,  J.  A.,  in  the  same  case  says  : 

"  It  is  a  recognized  rule  that  where  there  is  some  evidence. 
Judges  will  not  interfere  with  the  verdict,  but  where  there 
is  no  evidence  they  will.  If  the  matter  is  so  conclusive 
that  no  reasonable  man  could  find  otherwise  than  in  one 
way,  then  the  Court  as  a  matter  of  law  should  direct  the 
jury  to  find  in  that  way,  but  the  moment  a  reasonable  man 
might  say  that  the  jury  might  have  found  in  favour  of  the 
plaintiff,  then  the  question  is  for  the  jury.  In  this  case  I 
may  have  a  strong  opinion  to  which  side  the  balance  of 
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evidence  inclines,  but  I  cannot  say  that  a  reasonable  man 
might  not  think  otherwise." 

In  Stewart  v.  Bounds  a  County  Court  case  (7  A.R  517), 
decided  by  the  Common  Pleas  Division  sitting  for  this 
Court,  it  was  held  that  there  was  no  evidence  to  support  the 
defence,  and  therefore  that  the  Court  could  do  as  the  Judge 
at  the  trial  might  have  done,  namely,  direct  a  verdict  for  the 
plaintiff,  but  I  fully  agree  in  the  remarks  of  Sir  Adam  Wil- 
son in  that  case,  the  power  is  one  to  be  most  sparingly 
and  cautiously  exercised,  and  will  not  be  exercised  where 
there  is  evidence  to  go  to  the  jury. 

The  remarks  of  Bo  wen,  L.  J.,  in  Toulmin  v.  Millar  y  12 
App.  Cas.  746,  are  to  the  same  effect,  and  confine  the  right 
to  interfere  to  cases  in  which  the  Court  is  satisfied  that  no 
jury  could  properly  come  to  a  different  conclusion.  It 
should  be  borne  also  in  mind  that  the  English  rule,  of  which 
our  rule  321  is  a  copy,  has  been  amended,  and  the  additional 
power  given  to  the  Court  to  "  draw  all  inferences  of  fact" 
not  inconsistent  with  the  findings  of  the  jury. 

It  appears  to  me,  therefore,  to  be  clear  that  the  most  the 
defendants  could  be  entitled  to  would  be  to  a  new  trial,  and 
this  could  only  be  on  the  ground  of  misdirection  on  the  part 
of  the  learned  Judge,  in  omitting  to  ask  the  jury  whether 
the  company  did  what  was  reasonably  sufficient  to  give 
the  plaintiff  notice  of  the  condition.  The  Divisional  Court 
might  have  sent  the  case  back  for  a  new  trial  to  have  that 
question  disposed  of,  but  not  having  done  so  I  do  not 
think  we  are  called  upon  in  this  Court  even  to  give  that 
measure  of  relief,  the  more  so  as  I  think  it  would  be  im- 
possible to  say  that  a  jury  would  not  be  fully  justified  in 
answering  such  a  question  in  the  negative ;  and  I  will  go 
further,  and  say,  that  if  I  was  disposing  of  this  case  as  a 
juror,  I  should  hold  that  under  the  circumstances  the 
company  had  not  done  what  was  reasonably  sufficient. 

It  is  a  very  hard  case  upon  the  defendants,  and  the 
Legislature  might  well  interfere  so  as  to  confine  the 
recovery  in  such  cases  to  a  specified  sum,  unless  upon 
payment  of  an  increased  rate  of  fare  to  cover  the  ad- 
ditional risk. 
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The  question  is  important  not  only  as  to  the  amount 
involved,  but  in  reference  to  the  proper  construction  of 
Rule  321. 

For  these  reasons  I  think  that  the  appeal  should  be 
allowed,  and  the  verdict  of  the  jury  and  the  judgment 
thereon  restored. 

Appeal  allowed  ivith  costs. 

Burton,  J.  A.,  dissenting. 


[This  case  has  since  been  carried  to  the  Supreme  Court.] 
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Eegina  v.  The  Corporation  of  the  City  of  London. 

Criminal  procedure — Indictment  for  nuisance — Appeal — JR.  S.  C,  ch. 
174,  sec.  268—50-51  Vict.  ch.  50  (Z>.) 

The  defendants  having  been  convicted  on  an  indictment  for  a  nuisance, 
which  had  been  removed  into  the  Queen's  Bench  by  certiorari,  moved 
for  a  new  trial,  which  was  refused. 

Held,  that  no  appeal  would  lie  to  this  Court  from  the  judgment  refusing 
the  new  trial,  and  that  it  could  make  no  difference  that  the  indictment 
had  been  removed  by  certiorari,  and  tried  on  the  civil  side. 

Regina  v.  Eli,  13  A.  R.  526 ;  Eegina  v.  Lalibertl,  1  S.  C.  R.  117,  referred 
to. 

Quaere,  whether  in  any  case  of  misdemeanor  a  new  trial  can  now  be- 
granted,  C.  S.  U.  C.  ch.  12,  112,  113— 32  &  33  Vict.  ch.  29,  sec.  80  (D.> 

The  defendants  had  been  indicted  for  a  misdemeanour  for 
a  nuisance,  caused  by  draining  certain  sewers  into  the  River 
Thames,  and  thereby  fouling  and  corrupting  the  waters  of 
the  river. 

After  plea,  the  proceedings  were  removed  by  certiorari 
at  the  instance  of  the  Crown  into  the  Court  of  Queen's 
Bench. 

The  trial  took  place  at  London,  in  September,  1885,, 
and  the  defendants  were  convicted.  No  points  of  law 
were  reserved  for  the  Justices  of  the  Court  for  Crown 
cases  reserved,  but  a  new  trial  was  moved  for  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  the  weight  of  evidence,  and  for  misdirection. 

A  rule  nisi  was  granted,  which,  after  argument,  was 
discharged  in  December,  1886. 

The  defendants  thereupon  appealed  to  this  Court,  and 
the  appeal  came  on  for  hearing  on  the  31st  May,  1888.* 

TP.  R.  Meredith,  Q.  C,  for  the  appellants. 
Hutchinson  and  Aylesworth,  for  the  Crown. 

On  the  argument  Mr.  Aylesworth  renewed  a  motion 
which  he  had  previously  made,  and  which  had  been  directed 
to  stand  over  until  the  hearing,  to  quash  the  appeal  on  the 


*Present.  — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ..A. 
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ground,  that  no  appeal  lay  from  the  judgment  of  the 
Queen's  Bench,  discharging  a  rule  nisi  for  a  new  trial  in  a 
criminal  case. 

September  12,  1888.  Osler  J. A. — The  objection  taken 
by  counsel  for  the  Crown  is,  in  my  opinion,  well  founded. 

If  the  right  of  appeal  exists,  it  must  be  conferred  by  a 
Dominion  Act,  or  by  some  Provincial  Act  prior  to  confed- 
eration. 

Mr.  Meredith  argued  that  it  was  conferred  by  section  9 
of  Con.  Stat.  U.  C.  ch.  13,  "  An  Act  respecting  the  Court  of 
Error  and  Appeal."  That  Act  no  doubt  relates  to  the  pre- 
sent Court  of  Appeal,  and  this  section  enacts  that  the  Court 
shall  have  an  appellate,  civil,  and  criminal,  jurisdiction 
throughout  Upper  Canada,  and  that  an  appeal  shall  lie 
thereto  from  all  judgments  of  the  Courts  of  Queen's  Bench 
and  Common  Pleas,  and  from  all  judgments,  orders,  and 
decrees  of  the  Court  of  Chancery. 

InRegina  v.  Eli,  13  A.  R.  526,  an  attempt  was  made  to 
sustain  an  appeal  to  this  Court  from  a  judgment  quashing 
a  conviction,  and  it  was  pointed  out  and  explained  that  the 
only  appeal  given  by  this  section  from  the  judgment  of  the 
Common  Law  Courts,  was  by  way  of  assignment  of  error, 
upon  the  record  of  the  final  judgment,  cf.  Con.  Stat.  L.  C. 
ch.  77  s.  56. 

The  only  other  section  of  the  Act  ch.  1 3,  relating  to 
appeals  to  this  Court  in  criminal  cases  was  section  29, 
which  enacted  that  any  person  convicted  of  treason,  felony, 
or  misdemeanour,  before  any  Court  of  Oyer  and  Terminer, 
and  whose  conviction  had  been  affirmed  by  either  of  the 
Superior  Courts  of  Common  Law,  might  appeal  against  the 
affirmation,  and  the  Court  of  Error  and  Appeal  might  make 
such  rule  or  order  thereon  either  in  affirmance  of  the  con- 
viction, or  for  a  new  trial  or  otherwise  as  the  justice  of  the 
case  might  require,  &c. 

As  the  law  stood  at  the  time  of  confederation,  a  convic- 
tion for  treason,  felony,  or  misdemeanor  might  be  reviewed 
by  one  of  the  Superior  Courts  of  Common  Law  either  upon 
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points  reserved  by  the  Judge  at  the  trial,  under  Con.  Stat. 
U.  C.  ch.  112,  or  upon  motion  for  a  new  trial  under  ch.  113, 
"  An  Act  respecting  new  trials  and  appeals,  and  writs  of 
error  in  criminal  cases  in  Upper  Canada";  see  section  1; 
and  it  may  be  that  section  29  of  ch.  13,  as  consolidated, 
gave  an  appeal  from  the  decision  of  the  Superior  Court  in 
both  cases  to  the  Court  of  Appeal,  although  I  think  it  was 
intended  to  confine  it  to  the  latter  case,  as  it  undoubtedly 
was  confined  before  consolidation. 

In  1869  the  Dominion  Statutes  32-33  Yict.ch.  29  section 
80  repealed  so  much  of  ch  13  (and  section  29  could  be  the 
only  section  affected)  and  of  ch.  113,  as  allowed  an  appeal 
to  the  Court  of  Error  and  Appeal  in  any  criminal  case 
where  the  conviction  had  been  affirmed  by  either  of  the 
Superior  Courts  of  Common  Law,  on  any  question  reserved 
for  the  opinion  of  the  Court,  and  declared  that  the  judgment 
of  the  Court  on  any  question  so  reserved  should  be  final 
and  conclusive,  and  that  so  much  of  ch.  113  (and  of  ch.  77 
of  the  Con.  Stat,  of  Lower  Canada)  or  of  any  other  Act, 
as  would  authorize  any  Court  in  the  Provinces  of  Ontario 
and  Quebec,  to  grant  a  new  trial  in  any  criminal  case  was 
repealed  as  regarded  any  conviction  had  after  the  Act  came 
into  force.  And  by  ch.  36  of  the  same  session  the  Crimi- 
nal Law  Repeal  Act,  the  said  ch.  113  was  repealed  except 
three  sections  not  relating  to  new  trials. 

In  the  schedule  of  statutes,  &c,  consolidated,  appended 
to  volume  2  of  the  recent  Revised  Statutes  of  Canada,  sec- 
tion 29  of  the  Error  and  Appeal  Act,  Ch.  13  C.  S.  U.  C. 
is  treated  as  having  been  repealed  by  section  80  of  the 
Criminal  Procedure  Act,  32-33  Vict.  ch.  29,  [Vol.  ii.  p.  2323.] 

To  meet,  in  one  respect,  the  changes  effected  by  the  Judi- 
cature Act  in  the  constitution  of  the  Courts,  the  Act  46 
Vict.  ch.  10,  section  5  provided  that  when  any  question  of 
law  was  reserved  under  the  provisions  of  chapter  112 
C.  S.  U.  C.  such  reservation  should  be  to  the  Justices  of  any 
division  of  the  High  Court  of  Justice  for  Ontario.  R.  S. 
C.  ch.  174  s.  2  (h)  ss.  259  to  264. 
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The  Supreme  and  Exchequer  Courts  Act,  38  Vict.  ch.  11, 
section  49,(D.)  enacted  that  any  person  convicted  of  treason, 
felony,  or  misdemeanour  before  any  Court  of  Oyer  and  Ter- 
miner or  before  the  Court  of  Queen's  Bench  in  Quebec  on 
its  Crown  side  *  *  whose  conviction  had  been  affirmed 
by  any  Court  of  last  resort,  or  in  Quebec,  by  the  Court  of 
Queen's  Bench  on  its  appeal  side,  might  appeal  to  the 
Supreme  Court  against  the  affirmation  of  such  conviction 
.and  the  Court  might  make  such  order  therein  in  affirmance 
of  the  conviction  or  for  granting  a  new  trial,  or  otherwise 
as  the  justice  of  the  case  required,  anything  in  the  80th  sec- 
tion of  the  Criminal  Procedure  Act,  ch.  29  to  the  contrary 
notwithstanding. 

Thus  the  law  stood  when  the  proceedings  which  are  the 
subject  of  appeal  in  this  case  were  taken,  and  up  to  the 
coming  into  force  of  the  Revised  Statutes  of  Canada  in 
March,  1887. 

In  Regina  v.  Laliberte,  I  S.  C.  R.  117,  the  prisoner  was 
convicted  of  a  felony,  and  on  a  case  reserved  for  the  Court 
of  Queen's  Bench,  Quebec,  (appeal  side)  the  conviction  was 
affirmed.  Prisoner  then  appealed  to  the  Supreme  Court 
and  the  question  was,  whether  that  Court  should  simply 
reverse  the  judgment  and  discharge  the  prisoner  or  should 
direct  a  new  trial,  as  it  was  contended  the  Queens  Bench 
might  have  done. 

Richards,  C.  J.,  said  : 

"  The  effect  of  these  repealing  statutes  (32-33  Yict.  ch. 
29  section  80  and  ch.  36)  is  to  take  away  the  power 
of  granting  new  trials  in  criminal  cases  and  leaves 
the  law  applicable  to  Ontario  and  Quebec  depending 
upon  the  provisions  of  ch.  112,  C.  S.  U.  C,  and  ch.  77, 
C.  S.  L.  C,  as  to  reserving  questions  at  the  trial  for  the 
consideration  of  the  Court,  as  the  same  may  be  affected 
by  section  80  and  by  section  49  of  the  Supreme  Court  Act. 

"  The  object  of  section  80  taken  in  connection  with  ch, 
36  of  the  same  session  *  *  seems  clearly  to  have  been 
to  prevent  in  these  Provinces  new  trials  in  criminal  cases, 
and  to  leave  questions  of  law  to  be  decided  on  reserved 
cases  as  was  and  is  the  case  in  England." 
53 — vol  xv.  A.R. 


418 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


"Looking  at  the  numerous  Acts  affecting  the  criminal  law- 
passed  in  that  session,  it  was  no  doubt,  after  deliberation, 
determined  to  make  this  important  change  in  the  law  then 
existing  in  the  two  Provinces  on  the  subject." 

It  was  held  that  an  appeal  lay  to  the  Supreme  Court 
from  the  decision  of  the  Queen's  Bench  (appeal  side)  upon 
the  point  reserved  notwithstanding  section  80  declared 
that  such  decision  should  be  final  and  conclusive  ;  but  that 
the  conviction  being  bad,  the  Court  could  only  reverse  it, 
and  discharge  the  prisoner,  and  could  not  grant  a  new  trial, 
as  the  Court  appealed  from  could  not  have  done  so. 

This  decision,  as  far  as  it  goes,  is  adverse  to  the  right  of 
appeal  in  the  present  case. 

If  the  repealing  Acts  which  have  been  referred  to  de- 
prived the  Superior  Courts  of  the  right  to  grant  a  new 
trial  after  a  conviction  in  all  cases  of  misdemeanour,  a  right 
which  did  not,  originally  at  all  events,  depend  upon  the 
ch.  113,  C.  S.  U.  C.  (Ch.  Crim.  Law,  p.  654.  Regina  v. 
Fitzgerald,  39  U.  C.  R.  297 ;  Regina  v.  Port  Perry,  38 
U.  C'  R.  431 ;  Regina  v.  Russell,  3  E.  &  B.  942 ;  Regina 
v.  Duncan,  7  Q.  B.  Div.  198.)  the  defendants'  motion 
was  unfounded  and  improper,  and  there  is  consequently 
nothing  to  appeal  from.  But  if  the  right  was  inherent  in 
the  Superior  Court  independent  of  ch.  113,  and  was  unaf- 
fected by  the  repeal  of  that  Act  the  judgment  of  the  Court 
upon  the  motion  for  a  new  trial  must  nevertheless  be  final 
as  regards  this  court,  if  as  seems  clear,  section  29  of  ch. 
13,  has  been  repealed.  Either  way  the  defendants  must 
fail.  Even  if  they  could  have  shewn  that  section  29  was 
in  force  the  appeal  must  have  been  quashed,  as  it  has  not 
been  allowed  by  the  Court  appealed  from  or  two  of  the 
Judges  thereof  as  required  by  the  section. 

It  may  be  observed  that  in  section  268  ch.  174,  Rev. 
Stat.  Can.,  which  embodies  that  part  of  section  80  of  ch. 
29,  which  abolished  the  right  of  a  new  trial  in  criminal 
cases,  the  revisers  have  inserted  the  following  proviso : 

Provided  that  a  new  trial  may  be  granted  in  cases  of  mis- 
demeanour in  which  by  law  new  trials  may  now  be  granted." 
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If  the  right  to  a  new  trial  depended  upon  ch.  113, 
which  was  repealed  in  lcS69,  the  effect  of  this  proviso, 
which  re-appears  in  the  new  section  substituted  for  section 
268  by  50-51  Vict.  ch.  50,  may  hereafter  have  to  be  con- 
sidered.   It  does  not  affect  the  present  case. 

It  was  said  that  "  the  Court  of  last  resort"  mentioned  in 
section  49,  Supreme  Court  Act,  necessarily  meant  the  Court 
of  Appeal,  as  the  Court  of  Queen's  Bench  (appeal  side)  is 
referred  to  immediately  afterwards.  But  the  Provincial 
Court  of  last  resort  intended  is,  of  course,  that  Court  to 
which  the  right  of  appeal  is  given,  and  can  only  be  given 
by  the  clearly  expressed  intention  of  the  Legislature.  As 
regards  this  Province,  that  Court  is  one  of  the  divisions  of 
the  High  Court.  This  is  evident  from  the  Criminal  Proce- 
dure Act,  R.  S.  C.  ch.  174,  section  2  (h)  and  sections  259 
to  264.  Questions  of  law  which  arise  on  the  trial  are  to 
be  reserved  for  the  consideration  of  the  Justices  of  the 
Court  for  Crown  cases  reserved.  In  this  Province  that 
expression  means  and  includes  any  division  of  the  High 
Court,  and.  in  Quebec  the  Court  of  Queen's  Bench  on  the 
appeal  side  thereof.  See  Con.  Stat.  L.  C.  ch.  77,  sections 
56,  64.    No  other  appeal  is  given. 

It  would  not  appear  to  be  unreasonable  that  the  decision 
upon  an  indictment  for  a  misdemeanour  like  that  in  question 
here  should  be  reviewable  as  fully  as  a  decision  in  a  strictly 
civil  proceeding.  The  charge  usually  partakes  more  of  a 
civil  than  of  a  criminal  character,  and  large  interests  are 
frequently  involved,  and  heavy  responsibilities  cast  upon 
the  municipal  or  other  corporations  affected. 

The  motion  to  quash  the  appeal  must  be  allowed. 

Patterson,  J.  A. — I  have  had  an  opportunity  of  reading 
the  judgment  prepared  by  my  brother  Osier  on  the  ques- 
tion of  the  right  to  appeal  to  this  Court  from  the  judgment 
delivered  in  the  Queen's  Bench  Divisional  Court  refusing 

to  disturb  the  conviction  for  nuisance.    I  agree  that  the 

— 

appeal  does  not  lie  for  the  reasons  which  he  gives,  and  for 
those  given  in  liegina  v.  Eli,  13  A.  R  526. 
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In  Eli's  Case  the  appeal  attempted  was  .from  a  judgment 
of  the  High  Court  quashing  a  conviction  by  a  Justice  of 
the  Peace,  which  had  been  removed  into  the  High  Court 
by  certiorari. 

In  the  present  case  an  indictment  was  found  by  a  grand 
jury.  It  is  said  in  the  appeal  book  to  have  been  removed 
by  certiorari  into  the  Queen's  Bench  Division  of  the  High 
Court. 

I  do  not  gather  from  the  book  whether  the  indictment 
was  found  at  a  Court  of  General  Sessions,  or  at  a  sitting 
of  the  High  Court.  It  was  probably  the  latter,  and  if  so, 
the  writ  of  certiorari  would  be,  according  to  my  appre- 
hension of  the  present  state  of  the  law,  unnecessary  and 
inofficious;  but  the  circumstance  that  the  whole  proceed- 
ing may  have  been  in  the  High  Court,  does  not  extend  the 
right  of  appeal  so  as  to  make  the  judgment  reviewable 
Jby  this  Court. 

I  agree,  therefore,  that  the  appeal  must  be  quashed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  quashed  with  costs. 
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Bull  v.  The  North  British  Canadian  Investmetn 
Company  and  The  Imperial  Fire  Insurance  Co. 

Fire  insurance — Mortgagor  and  Mortgagee — Subrogation  clause — Ifih  statu- 
tory condition — Assignment  by  way  of  mortgage — Proofs  of  loss— Waiver. 

The  right  of  an  insurance  company  to  be  subrogated  to  the  mortgage 
rights  of  the  mortgagee  in  the  case  of  a  policy  of  insurance  containing 
the  usual  subrogation  clause  referred  to  below,  depends  upon  whether 
they  have  a  good  defence  against  the  claim  of  the  mortgagor,  who  as 
between  himself  and  the  insurance  company  is  the  party  insured. 

Omnium  Securities  Co.  v.  The  Canada  Fire  and  Marine  Ins.  Co.,  1  0.  R. 
494,  observed  upon. 

The  fourth  statutory  condition  provides  that  if  the  property  insured  is 
assigned  without  the  written  permission  of  the  company  the  policy  shall 
be  avoided. 

Held,  that  the  assignment  meant  by  this  condition  is  one  by  which  the 
assignor  divests  himself  of  all  title  and  interest.  The  condition  is 
directed  against  a  change  of  title,  not  the  creation  of  an  incumbrance, 
and  therefore  a  mortgage  by  the  person  named  is  not  a  breach  of  the 
condition:  Sands  x.  The  Standard  Ins.  Co.,  26  Gr.  113,  27  Gr.  167, 
approved. 

Held,  also,  that  an  agreement  for  sale  by  the  mortgagees  under  then- 
power  of  sale,  which  was  never  carried  out  by  conveyance,  was  not 
within  the  condition. 

After  the  loss  the  insurance  company  received  certain  proofs  of  loss  from 
the  mortgagees.  They  made  no  objection  to  them  for  many  months 
after,  and  gave  no  notice  that  any  further  proofs  were  required.  When 
making  payment  of  the  loss  they  alleged  that  they  were  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagees,  and  that  they  objected  to 
recognise  any  claim  on  the  policy  by  the  mortgagor,  by  reason  of  non- 
compliance with  the  statutory  condition  as  to  proof  of  loss. 

Held,  that  they  must  be  taken  to  have  dealt  with  the  mortgagees  as  agents 
of  the  mortgagors,  and  that  they  had  waived  further  proofs  of  loss  ;  and 
that  the  payment  enured  to  the  benefit  of  the  latter. 

Judgment  of  the  Court  below  affirmed. 

This  was  an  appeal  by  the  defendants,  The  Imperial 
Fire  Insurance  Company,  from  the  judgment  of  the  Com- 
mon Pleas  Division,  reported  14  0.  R.  322  ;  and  came  on 
for  hearing  before  this  Court,  on  the  11th  of  April,  1888  * 

McCarthy,  Q.  C,  and  Wallace  Nesbitt,  for  the  appellants. 

Maclennan,  Q.  C,  and  Urquhart,  for  the  North  Britislv 
Investment  Company. 

Robinson,  Q.  C.  and  C.  Millar,  for  the  plaintiff,  (respon- 
dent.) 

*Present— -Hagarty,  C.  J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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The  facts  out  of  which  the  action  arose,  and  the  authori- 
ties cited,  appear  in  the  report  of  the  case  in  the  Court 
below  and  the  present  judgments. 

June  29, 1888.  Burton,  J.  A. — The  question  in  this  case 
is,  whether  a  payment  of  the  insurance  money  made  by  the 
defendants,  the  insurance  company,  to  the  other  defendants 
whom  I  will  refer  to  as  the  investment  company,  was  to  be 
taken  as  a  discharge  of  the  mortgage  which  they  held  upon 
the  plaintiff's  property  covered  by  the  policy  of  insurance, 
or  whether  the  insurance  company  were  entitled  upon  such 
payment  to  be  subrogated  to  the  position  of  the  investment 
company  and  to  call  for  an  assignment  of  the  mortgage 
security. 

The  facts  are  very  fully  set  forth  in  the  judgments  of  the 
Court  below,  and  I  need  not  make  any  further  reference 
to  them  than  is  absolutely  necessary  to  make  this  state- 
ment intelligible. 

By  the  terms  of  the  mortgage  held  by  the  investment 
company,  the  plaintiff  covenanted  to  insure  the  mortgaged 
premises,  and  to  produce  the  receipt  for  the  renewal  pre- 
mium to  the  company  at  least  three  days  before  the  ex- 
piration of  the  insurance,  failing  which  the  investment 
company  were  entitled  to  insure  and  to  charge  the  plain- 
tiff with  the  premiums. 

This  is  what  in  fact  occurred,  and  the  investment  com- 
pany accordingly,  on  the  7th  August,  1880,  obtained  a  policy 
from  the  Imperial  in  the  name  of  the  plaintiff  for  one  year. 

Default  having  been  again  made  by  the  plaintiff  in 
renewing  the  insurance,  the  company  obtained  a  renewal 
on  the  6th  August,  1881,  for  a  further  period  of  one  year. 

The  policy  was  subject  to  the  usual  statutory  conditions, 
but  it  was  also  issued  with  a  special  agreement  called  the 
mortgage  clause  in  these  words : 

"It  is  hereby  especially  agreed  that  this  insurance  as  to 
the  interest  of  the  mortgagees  only  therein  shall  not  be 
invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,  nor  by  the  occupation  of 
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the  premises  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy. 

"It  is  also  provided  and  agreed  that  the  mortgagees  shall 
notify  the  compan}^  of  any  change  of  ownership  or  increase 
of  hazard  (not  permitted  by  this  policy  to  the  mortgagor  or 
owner)  on  each  renewal  of  this  policy,  and  sooner,  if  the 
same  shall  come  to  the  assured's  knowledge,  and  shall,  on 
reasonable  demand,  pay  the  additional  charge  for  the  same, 
according  to  the  established  scale  of  rates  for  the  time  such 
increased  hazard  may  be  or  shall  have  been  assumed  by 
the  company  during  the  continuance  of  this  insurance. 

"And  it  is  further  agreed  that  whenever  the  Company 
shall  pay  the  mortgagee  any  sum  for  loss  under  this  policy, 
and  shall  claim  that  as  to  the  mortgagor  or  owner  no  lia- 
bility therefor  existed,  said  company  shall  at  once  be 
legally  subrogated  to  al]  the  rights  of  the  mortgagee  under 
all  the  securities  held  as  collateral  to  the  mortgage  debt  to 
the  extent  ot  such  payment,  but  such  subrogation  shall  not 
impair  the  right  of  the  mortgagee  to  recover  the  full  amount 
of  his  claim  ;  or  said  company  may  at  its  option  pay  to  the 
mortgagee  the  whole  principal  due,  or  to  become  due,  on  the 
mortgage  wTith  the  interest  then  accrued,  and  shall  there- 
upon receive  a  full  assignment  and  transfer  of  the  mort- 
gage and  all  other  securities  held  as  collateral  to  the  mort- 
gage debt." 

We  had  to  consider  the  effect  of  such  an  agreement  as 
this  in  the  case  of  the  Omnium  Securities  Company  v. 
The  Canada  Fire  and  Marine  Insurance  Company  (a), 
although  no  judgment  was  delivered  in  that  case,  but  the 
conclusion  that  I  arrived  at  was,  that  as  between  the  insur- 
ance company  and  the  mortgagees  the  contract  became  in 
effect  to  all  intents  one  of  insurance  of  the  mortgagee's 
interest,  but  as  between  the  mortgagor  and  the  insurance 
company  the  contract  remained  as  if  no  such  agreement 
existed,  and  that  the  right,  therefore,  of  the  insurance  com- 
pany to  be  subrogated  to  the  rights  of  the  mortgagee  must 
depend  upon  whether  they  had  or  had  not  a  good  defence 
against  the  mortgagor,  the  person  in  whose  name  the  insur- 
ance was  effected.  If  they  had  a  good  defence,  the  money 
paid  to  the  mortgagees  would  be  so  paid  by  reason  of  the 
agreement  and  that  alone,  if  they  had  not,  the  money  paid 
(a)  See  1  0.  R.  p.  494. 
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would  neccessarily  go  in  discharge  of  the  mortgage,,  as  the 
policy  was  effected  for  the  mortgagor's  benefit  and  at  his 
expense. 

The  first^ground  of  defence  arises  under  the  condition  as 
to  misrepresentation — the  misrepresentation  relied  on  be- 
ing that  the  plaintiff  had  omitted  to  make  known  the  cir- 
cumstance that  he  was  not  interested  in  the  property  as 
the  owner  thereof,  but  had  conveyed  his  interest  in  the 
same  by  deed  dated  28th  November,  1877,  to  certain  parties 
named  Glass  and  Wills,  which  was  in  fact  an  assignment 
to  them  for  the  benefit  of  creditors. 

The  Court  below  has  dealt  with  this  under  a  mistake  of 
fact,  having  been  under  the  misapprehension  that  the  mort- 
gaged premises  were  not  included  in  the  assignment. 

But  without  entering  into  the  question  of  whether  a 
misrepresentation  as  to  title  (as  to  which  see  Reddick  v. 
Saugeen  14  O. U.  506  ;3auvey  v.  Isolated  ifts/c, 44 U.C.R.  523), 
would  come  within  the  condition,  is  it  a  defence  which  can 
under  the  circumstance  be  given  effect  to  ?  In  considering 
this  it  becomes  necessary  to  refer  to  dates. 

The  mortgage  was  given  in  June,  1877.  The  assignment 
for  the  benefit  of  creditors  was  executed  on  the  28th  of 
the  following  month  of  November. 

Default  having  been  made  in  the  payment  of  the  pre- 
mium of  the  then  existing  insurance,  the  investment  com- 
pany, on  the  7th  day  of  August,  1879,  effected  an  insurance 
in  the  Imperial  for  $5,000.  That  policy  was  cancelled,  as 
I  shall  presently  point  out,  after  the  first  fire,  and  a  new 
policy  issued,  which,  or  a  renewal  of  it,  was  in  force  when 
a  fire  occured  in  February,  1882. 

Whether  the  Imperial  had  or  had  not  at  the  time  of  the 
original  insurance  any  knowledge  that  Bull  had  made  an 
assignment,  it  is  clear  that  before  the  issue  of  the  reduced 
policy,  that  now  in  question,  they  were  fully  advised  of  the 
actual  position  of  matters,  for  on  the  payment  of  the  loss, 
$3,278.25,  they  took  not  from  Bull  alone,  or  from  Bull  and 
the  Investment  Company,  a  cancellation  of  the  old  policy 
for  $5,000,  but  from  Bull  and  from  Wills,  as  trustee  of  his 
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estate.  The  insurance  company  do  not  pretend  to  claim 
that  they  are  entitled  to  subrogation  as  to  that  sum  of 
$3,278,  but  having  then  at  all  events  acquired  full  infor- 
mation as  to  Bull  having  only  a  resulting  interest  in  the 
property  they  issue  the  policy  now  in  question,  and  before 
the  renewal  of  it  on  the  6th  August,  1881,  the  property 
had,  on  the  31st  July  preceding,  been  re-conveyed  to  Bull. 

Under  these  circumstances  it  seems  to  me  that  the  defence 
of  misrepresentation  must  fail. 

The  next  defence  is  not  borne  out  in  evidence.  It  is  under 
the  4th  condition,  which  provides  that  if  the  property  is 
assigned  without  the  written  permission  of  the  company 
it  shall  void  the  policy,  and  claims  that  the  plaintiff,  by  a 
conveyance  dated  the  28th  August,  1881,  granted  and  con- 
veyed his  equity  of  redemption  to  Wills,  the  facts  being 
that  the  plaintiff  executed  a  mortgage  to  Wills  at  that  time 
of  his  interest  in  the  property. 

I  feel  satisfied  that  the  decisions  which  confined  the  mean- 
ing of  the  word  "alienee"  to  an  absolute  transfer  of  the  prop- 
erty and  held  it  not  toapply  to  mortgages  are  equally  applic- 
able to  the  word  "assign"  used  in  the  statutory  condition, 
and  that  it  is  unreasonable  to  suppose  that  the  framers  of 
the  conditions  could  have  intended  to  impose  upon  the 
owners  of  property  the  vexatious  burden  of  seeking 
the  written  permission  of  the  insurance  companies  on 
every  occasion  upon  which  they  desired  to  effect  a  small 
temporary  loan  upon  the  security  of  the  premises  insured. 

The  same  remark  applies  to  the  sale  of  the  property 
made  to  Wills  under  the  power  of  sale,  but  vrhich  was  never 
perfected  by  a  conveyance. 

Mr.  May,  page  291,  referring  to  a  case  in  11  Barbour, 
N.Y.S.C.,  624  (a)  in  discussing  the  meaning  of  the  word, 

says  :  "  It  has  been  said  to  import  a  conveyance  of  the  title, 
and  that  nothing  short  of  this  would  amount  to  an  aliena- 
tion. *  *  An  agreement,  therefore,  to  sell,  though  in 
writing  and  with  delivery  of  possession,  and  receipt  of  part 
of  the  purchase  money  in  payment,  is  no  alienation  so  long 

(a  J  Masters  v.  The  Madison  County  Mutual  Ins.  Co. 
54 — VOL  XV.  A.R. 
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as  the  title  has  not  passed,"  and  refers -to  a  number  of 
authorities. 

The  subsequent  insurance  by  Wills  referred  to  in  the  9th 
paragraph  of  the  defence  was  an  insurance  upon  a  differ- 
ent interest,  and  cannot  be  set  up  to  avoid  this  policy. 

The  only  remaining  defence  relied  on  was  the  want  of 
sufficient  proof  of  loss.  I  do  not  pause  to  inquire  whether 
they  were  or  were  not  in  any  respect  defective,  and 
whether  an  action  could  have  been  resisted  on  that 
ground.  The  company  could  waive  the  proofs  and  pay 
without,  and  that  is  what  they  have  done.  After  such  a 
payment  the  only  question  that  can  arise  is  whether  that 
payment  enures  for  the  benefit  of  the  mortgagor,  or,  the 
policy  as  to  him  being  void,  the  company  are  entitled  to 
be  subrogated  to  the  position  of  the  mortgagees. 

I  have  already  pointed  out  that  all  the  objections  to  the 
mortgagor's  right  to  recover  on  the  policy  fail,  and  he  is, 
therefore,  entitled  to  the  benefit  of  the  payment. 

As  to  the  claim  for  the  return  of  the  money  in  conse- 
quence of  its  having  been  paid  under  a  claim  of  subrogation 
it  is  involved  in  the  decision  that  they  were  not  entitled  to 
subrogation.  The  company  could  not  by  making  a  claim 
to  subrogation  entitle  themselves  to  it  or  to  a  return  of  the 
money,  if  in  point  of  fact  they  were  liable  upon  the  policy 
itself. 

I  am  of  opinion,  therefore,  that  the  judgment  below  is 
right  and  should  be  affirmed.  The  insurance  company 
should  pay  to  the  plaintiff  and  to  the  investment  company 
the  costs  of  this  appeal. 

Osler,  J.  A. — The  plaintiff  brings  this  action  to  compel 
the  defendants,  the  investment  company,  to  discharge  a 
mortgage  made  by  him  to  them  on  the  27th  June,  1877, 
which  was,  as  he  contends,  in  part  paid  by  the  proceeds 
of  a  policy  of  insurance  they  effected  in  his  name  on  the  7th 
August,  1880,  with  the  other  defendants,  the  Imperial  Insur- 
ance Company,  pursuant  to  a  covenant  in  the  mortgage,  by 
which  the  mortgagees  were  authorised  to  insure  if  the  mort- 


XV.]  BULL  V.  NORTH  BRITISH  CANADIAN  INVESTM'T  CO.  427 

gagor  failed  to  do  so.  The  insurance  company  contend  that 
as  against  the  mortgagor  they  were  not  liable  to  pay  the 
loss,  and  therefore  claim  to  be  subrogated  to  the  mortgagees- 
right  under  the  mortgage  at  the  time  they  paid  it,  pursuant 
to  the  subrogation  clause  in  the  policy. 

The  plaintiff  is  entitled  to  relief  unless  the  insurance 
company  can  shew  that,  as  between  themselves  and  the 
mortgagor,  some  valid  defence  existed  against  his  claim  on 
the  policy. 

The  defences  pleaded  and  relied  upon  are:  1.  Under  the 
statutory  condition,  that  the  plaintiff  omitted  to  make 
known  to  the  company  a  circumstance  material  to  the  risk, 
viz.,  that  he  was  not  interested  in  the  insured  property  as 
owner  at  the  time  of  the  insurance,  but  had  conveyed  his 
interest  therein  by  deed  of  the  28th  November,  1877,  to 
certain  persons  named  Glass  and  Wills. 

2.  Pleading  the  4th  statutory  condition,  and  that  subse- 
quent to  the  insurance  viz.,  on  the  20th  of  August,  1881, 
the  plaintiff  granted  and  conveyed  his  equity  of  redemption 
to  Wills  without  the  written  permission  of  an  agent  of 
the  compan}7  indorsed  upon  the  policy.  This  is  also 
pleaded  as  a  change  material  to  the  risk. 

3.  Pleading  the  same  conditions,  the  defendants  also  set 
up  a  sale  by  the  investment  company  of  the  insured 
premises  on  the  19th  November,  1881,  to  Wills  under 
the  power  of  sale  in  their  mortgage.  This  having  been 
done  without  the  consent  of  an  agent  indorsed  upon  the 
policy  avoids  it,  as  the  insurance  company  contend. 

4.  A  subsequent  insurance  by  Wills,  the  alleged  purchaser, 
without  the  assent  of  the  insurance  company  also,  as  it  is 
contended,  avoids  the  policy. 

5.  The  non-compliance  by  the  plaintiff  with  the  statutory 
conditions  as  to  proofs  of  loss  is  also  pleaded. 

Some  of  the  defences  pleaded,  and  others,  such  as  the 
insurance  inj  the  Queen  Insurance  Company,  might  have 
proved  formidable,  if  they  had  been  raised  to  the  defend- 
ants' former  policy  of  the  7th  August,  1879,  but  that  policy 
is  no  longer  in  existence,  and  all  the  defences  must  come 
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up  to  the  subsequent  policy  of  the  7th  August,  1880,  which 
is  the  policy  now  in  question. 

That  policy  was  granted  as  the  former  one  had  been, 
upon  an  application  proposed  by  the  investment  company 
in  the  name  of  the  mortgagor,  Bull,  as  owner,  the  loss  to 
be  payable  to  them  as  mortgagees.  At  that  time  the 
property  had,  by  deed  of  the  28th  November,  1877,  been 
conveyed  by  Bull  to  Glass  and  Wills,  as  trustees  upon 
certain  trusts  for  sale  for  the  benefit  of  his  creditors ;  but 
it  is  clear  that  the  insurance  company  had  notice  of  the 
conveyance  before  they  granted  the  present  policy  of  the 
7th  of  August,  as  there  is  an  indorsement  bearing  date  the 
23rd  June,  1880,  upon  their  former  policy  of  the  7th 
August,  1879,  for  $5,000,  of  the  settlement  of  a  loss  which 
had  occurred  under  it,  and  of  its  cancellation  to  that  extent, 
which  is  signed  by  Bull,  and  also  by  Wills,  who  is  described 
as  trustee  of  the  estate  of  G.  L.  T.  Bull. 

Bull  therefore,  subject  to  the  mortgage  and  trust  deed, 
was  the  equitable  owner  of  the  premises  and  as  such  had 
an  insurable  interest — Clark  v  Scottish  Imperial  Insurance 
Company,  4  S.  C.  R  194.  It  was  said  that  this  interest 
was  a  merely  nominal  one,  but  of  that  there  was  no  evidence. 

The  first  policy  appears  to  have  been  wholly  cancelled 
after  the  23rd  J une  and  given  up  to  the  insurance  company, 
who,  upon  the  application  of  the  7th  August,  1880,  issued 
the  new  policy  for  $1,750,  the  residue  of  the  risk  which 
had  been  outstanding  upon  the  former  one. 

The  first  defence  pleaded  therefore  fails.  There  was 
neither  misrepresentation  nor  concealment  of  any  material 
fact. 

On  the  30th  July,  1881,  Glass  and  Wills,  the  trustees, 
reconveyed  the  trust  estate  to  Bull  by  deed  of  that  date, 
reciting  that  the  creditors  had  been  settled  with,  and  that 
Bull  was  entitled  to  a  reconveyance. 

On  the  20th  August,  1881,  Bull  conveyed  the  insured 
property  to  Wills  by  way  of  mortgage.  This  is  the  defence 
secondly  relied  on. 
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The  4th  statutory  condition  provides  that  if  the  property 
insured  is  assigned  without  a  written  permission  indorsed 
on  the  policy  by  an  agent  of  the  company,  duly  authorised 
for  that  purpose,  the  policy  shall  be  void:  but  this  condition 
does  not  apply  to  change  of  title  by  succession,or  by  the 
operation  of  law  or  by  death. 

It  was  held  in  Sands  v.  The  Standard  Insurance  Com- 
pany, 26  Gr.  113,  affirmed  on  rehearing  27  Gr.  167,  that 
a  mortgage  was  not  an  assignment  within  this  con- 
dition, and  that  what  it  applies  to  is  an  assignment  which 
effects  a  change  in  the  title,  not  one  which  merely  creates 
an  incumbrance.  This  view  was  also  taken  by  Mr.  Justice 
Henry  in  the  Supreme  Court  in  McQueen  v.  The  Phoenix, 
4  S.  C.  R.  660,  668.  He  says:  "  The  assignment  contemp- 
lated I  take  to  be  one  by  which  the  assignor  divests  him- 
self of  all  title  and  interest.  The  words  are  '  If  the  prop- 
erty is  assigned,  which  means  wholly  transferred.' " 

The  authorities  referred  to  in  Sands's  Case  support  the 
judgment  of  the  Court,  and  I  see  no  sufficient  reason  for 
restricting  the  meaning  thus  given  the  word  to  cases  in 
which  mutual  insurance  companies  were  defendants. 

The  latter  part  of  the  condition  also  strongly  indicates 
that  the  whole  is  directed  against  a  change  of  title  merely. 
Where  that  is  brought  about  by  the  act  of  the  parties 
consent  is  required,  otherwise  not.  The  defence  on  this 
ground  also  fails. 

Nor  can  the  third  and  fourth  defences  be  maintained. 

The  agreement  between  the  company  and  Wills  at  the 
auction  sale  under  the  power  of  sale  in  their  mortgage  was 
never  carried  out  and  was  abandoned,  and  cannot  therefore 
be  set  up  as  an  assignment  of  the  property  within  the  4th 
condition. 

And  the  fact  that  Wills  obtained  an  insurance  from 
another  company,  whether  he  did  so  as  owner  or  as  second 
mortgagee,  is  one  which  cannot  concern  the  insurance 
company. 

The  remaining  defence  is  that  which  sets  up  non-compli- 
ance with  the  condition  as  to  proofs  of  loss.    I  have  no 
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doubt  that  the  defendants  are  not  in  a  position  to  rely  upon 
that  condition. 

They  insured  the  mortgagor,  not  the  mortgagee,  and  must 
be  taken  to  have  known  from  the  terms  of  the  application 
and  of  the  policy  that  the  mortgagor  was  the  party  insured, 
and  would  therefore  ultimately  be  entitled  to  the  benefit 
of  the  insurance,  unless  they  could  shew  that  as  against  him 
they  had  some  substantial  defence  which  would  enable 
them  to  be  subrogated  to  the  rights  of  the  mortgagees. 

A  fire  occured  on  the  24th  February,  1882,  and  proofs  of 
loss  prepared  by  the  mortgagees  on  a  form  supplied  by  the 
company  were  received  by  them  towards  the  end  of  March. 
No  objection  was  made  to  these  proofs  by  the  company, 
nor  was  any  notice  given  by  them  either  to  the  invest- 
ment company  or  to  Bull  that  any  other  claim  and  proofs 
of  loss  were  required  until  December,  1882. 

On  the  4th  September  they  tendered  the  amount  of 
the  policy  to  the  investment  company,  claiming  that 
there  was  no  liability  to  the  mortgagor  or  owner,  and 
demanding  to  be  subrogated  to  the  rights  of  the  mort- 
gagees. 

The  amount  tendered  was  paid  on  the  23rd  December,  and 
on  the  same  day  the  adjuster,  one  Lye,  forwarded  to  the 
solicitor  of  the  mortgagees  a  declaration  which  probably 
accompanied  the  draft  for  the  amount,  stating  that  the 
company  had  paid  the  mortgagees  $1,750,  being  the 
amount  ol  the  policy  issued  to  G.  L.  T.  Bull. 

The  grounds  on  which  the  company  claimed  to  be  sub- 
rogated to  the  rights  of  the  mortgagees  were  then  for  the 
first  time  set  forth  in  detail,  inter  alia,  that  Bull  had  never 
made  claim  on  the  company  in  accordance  with  the  statu- 
tory conditions,  11  to  13  inclusive. 

Up  to  the  time,  therefore,  of  the  actual  payment  of  the 
loss,  the  company  did  not,  though  proofs  of  loss  had  been 
duly  received  by  them,  object  to  its  payment  on  the  ground 
of  imperfect  compliance  with  the  conditions  as  to  proof,  or 
notify  the  assured  that  the  statement  was  objected  to  or 
was  defective  in  any  respect.    It  is  in  my  opinion  too  late 
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for  them  to  take  the  objection  now.  An  insurance  company 
cannot  be  permitted  to  settle  the  loss  with  the  mortgagees 
upon  a  policy  of  this  kind,  raising  no  objection  to  the  proof, 
and  then  turn  round  upon  the  mortgagor  and  assert  that 
the  conditions  of  proof  of  loss  have  not  been  properly  com- 
plied with.  They  must  be  taken  to  have  dealt  with  the 
mortgagees  as  agents  of  the  mortgagor,  and  to  have 
accepted,  as  sufficient  for  both  parties,  the  proof  they  were 
content  to  take  from  the  mortgagees. 
I  think  the  appeal  should  be  dismissed. 

Hagaiity,  C.  J.  0.,  and  Patterson,  J.  A.,  concurred  in 
the  result. 

Appeal  dismissed  with  costs. 

[This  case  has  been  since  carried  to  the  Supreme  Court.] 
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Donovan  v.  Hogan. 


Assessment  and  taxes— R.  S.  0.  [1877),  ch.  180,  sees.  114,  129,  ISO \  131, 
155,  156 — Tax  sale,  invalidity  of—Limitation  of  time  for  impeachment 
— Payment  of  taxes — Resident  and  non-resident  roll — Distress  for  pay- 
ment of  taxes. 

The  two  years  limited  by  section  156,  R.  S.  0.  1887,  ch.  180,  for  impeich- 
ing  a  tax  sale  run  from  the  time  of  making  the  tax  deed,  not  from  that 
of  the  auction  sale. 

The  word  sale  in  that  section  can  be  properly  understood  only  in  the 
sense  of  conveyance. 

Hutchinson  v.  Collier,  27  C.  P.  249  ;  Church  v.  Fenton,  28  C.  P.  204, 
approved  of.  The  contrary  view  expressed  in  Smith  v.  Midland,  4  0.  R. 
498  ;  Lyttle  v.  Broddy,  10  O.  R.  530  ;  Claxton  v.  Shibley,  10  0.  R.  295  ; 
and  Deverill  v.  Coe,  11  0.  R.  222,  dissented  from. 

Unoccupied  land  divided  into  lots  was  assessed  for  the  year  1879,  and 
entered  in  the  non-resident  division  of  the  assessment  roll,  but  instead 
of  being  assessed  by  the  numbers  and  names  of  the  lots  alone,  separately 
valued,  and  without  the  name  of  the  owner,  it  was  entered  with  the 
name  of  the  owner  prefixed,  and  valued  en  bloc. 

The  taxes  assessed  against  the  whole,  together  with  the  name  of  the  person 
taxed,  were  entered  on  the  collector's  roll  for  the  year,  instead  of  being 
entered  on  the  non-resident  tax  roll,  and  transmitted  to  the  county 
treasurer.  The  owner  became  also  the  occupant  of  the  lands,  before 
the  delivery  to  the  collector  of  the  collector's  roll  for  1879,  and  he  paid 
the  taxes  so  assessed  to  the  collector  in  that  year.  The  collector,  not- 
withstanding, returned  them  to  the  clerk  as  non-resident  taxes  unpaid, 
and  the  township  clerk  returned  them  to  the  county  treasurer  in  a 
"  list  of  non-resident  taxes  returned  from  the  collector's  roll,"  and  they 
were  so  entered  in  the  treasurer's  books.  In  the  treasurer's  list  of  lands 
liable  to  be  sold  for  arrears  of  taxes  in  1882,  sent  to  the  township  clerk, 
the  land  in  question  was  entered  charged  with  the  taxes  of  1879.  The 
land  had  in  the  meantime  been  regularly  assessed,  as  occupied  land,  for 
the  years  1880,  1881,  and  1882,  but  the  assessor  neglected  to  give  notice 
to  the  occupant  that  it  was  liable  to  be  sold  for  the  arrears  of  1879, 
and  the  township  clerk  omitted  to  include  it,  as  he  should  have  done, 
in  the  return  made  by  him  to  the  county  treasurer,  pursuant  to  section 
111,  in  the  list  of  non-resident  lands,  which  appeared  by  the  assessment 
roll  of  1882  to  have  become  occupied. 

The  land  was  accordingly  sold  in  December,  1882,  for  the  taxes  of  1879 — 
the  owner  having  continued  in  occupation,  and  being  ignorant  of  the 
sale  or  that  the  taxes  were  alleged  to  be  in  arrear  : 

Held,  (I)  that  the  taxes  having  been  entered  in  the  collector's  roll,  with 
the  name  of  the  person  assessed,  the  payment  to  the  collector  was  valid, 
and,  consequently,  that  there  were  no  taxes  in  arrear  for  which  the 
land  could  lawfully  be  sold  : 

(2)  The  duties  of  the  assessor  and  township  clerk,  under  sections  109, 
110  and  111,  are  imperative  and  not  directory  merely,  and  their  perform- 
ance is  conditional  to  the  validity  of  a  tax  sale. 

[Burton,  J.  A.,  dissenting  on  this  point.] 

Per  Patterson,  J.  A.,  semble  under  the  circumstances  in  evidence  the 
sale  had  not  been  properly  conducted,  and  therefore  the  land  had  not 
been  sold  in  pursuance  of  and  under  the  authority  of  the  Act  so  as  to 
give  operation  to  section  155. 

The  judgment  of  Ferguson,  J.,  affirmed. 
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This  was  an  appeal  by  the  defendant  from  the  judgment 
of  Ferguson,  J.,  setting  aside  a  sale  for  taxes  under  the 
circumstances  fully  set  forth  in  the  present  judgments  ;  and 
came  on  for  hearing  before  this  Court  on  the  23rd  of 
November,  1887* 

Moss,  Q.C.,  and  James  E.  Robertson,  for  the  appellant. 
More  than  two  years  had  elapsed  after  the  sale  of  the  lands 
in  question  before  this  action  was  commenced  ;  and  thereby 
the  sale  and  the  deed  to  the  defendant  became  valid  and 
binding.  The  assessment  in  respect  of  which  the  lands  in 
question  were  sold,  was  in  pursuance  of  and  under  the  au- 
thority of  the  Assessment  Act  in  force  in  this  Province,  the 
same  having  been  due  for  three  or  more  years  preceding  the 
sale  thereof,  and  the  same  not  having  been  redeemed  in  one 
year  after  the  sale  as  provided  by  the  statute,  the  plaintiff 
cannot  now  be  heard  to  impeach  the  conveyance  made  for 
the  purpose  of  carrying  out  that  sale  :  Claxton  v.  Shibley, 
10  O.  R.  295  ;  Smith  v.  Midland,  4  O.  R.  494 ;  Lyttle  v. 
Broddy,  10  0.  R.  550. 

Delameve  and  English,  for  the  respondent.  The  evidence 
at  the  trial  clearly  established  that  the  taxes  for  which  the 
property  was  assumed  to  be  sold  had  been  fully  paid  to  the 
proper  officer  to  receive  them  ;  this  being  so  and  there  being 
no  taxes  due  no  sale  could  be  valid  :  and  Hutchinson  v. 
{Jollier,  27  C.  P.  249,  and  Church  v.  Fenton,  28  C.  P.  384, 
shew  that  this  action  was  brought  in  due  time,  and  Deverill 
v.  Goe,  11  0.  R.  222,  clearly  determines  that  in  order  to 
make  such  sale  effectual  there  must  be  taxes  legally  due, 
and  legally  in  arrear  before  sections  155  and  156  of  the 
R.  S.  0.  ch.  180,  could  in  any  way  affect  the  case.  They 
also  contended  that  the  conditions  of  sale  contained  in  sees. 
108,  109,  110,  111,  and  112  of  R.  S.  O.  ch.  180,  had  not  in 
any  way  been  observed,  and  further  that  the  land  had  not 
been  properly  assessed :  McKay  v.  Crysler,  3  S.  C,  R.  436. 

*  Present. — Hagarty,  O.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
55 — VOL  XV.  A.K. 
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April  3, 1888.  Hagarty,  C.  J.  0. — This  suit  to  set  aside  a 
sale  for  taxes,  was  commenced  7th  January,  1886. 

The  sale  was  30th  December,  1882  ;  deed,  15th  February, 
1884. 

The  suit  was  therefore  brought  within  two  years  from 
the  execution  of  the  deed,  but  not  within  two  years  from 
sale. 

I  adhere  to  the  opinion  expressed  by  me  in  Hutchinson  v. 
Collier,  27  C.  P.  249,  that  the  two  years  are  to  be  reckoned 
from  the  deed. 

See  the  remarks  thereon  by  Mr.  Justice  Gwynne,  at  p. 
404,  of  Church  v.  Fenton,  28  C.  P.  He  points  out  "  what 
the  section  deals  with  is  the  validity  of  a  deed  made  in 
pursuance  of  a  sale." 

I  am  aware  that  other  Judges  have  expressed  a  differ- 
ent opinion,  but  I  feel  strongly  that  it  is  the  validity  of  the 
deed  that  is  the  governing  subject  of  the  legislation,  and 
that  the  Legislature  never  could  have  intended  to  reckon 
the  time  from  the  sale,  which  was  only  a  conditional  sale 
liable  to  be  defeated  by  payment  within  a  year,  and  only 
made  complete  by  default  therein.  Great  injustice  might 
be  worked  by  a  contrary  construction.  Two  years  might 
elapse  between  the  sale  and  execution  of  the  deed,  yet  then 
it  would  become  free  from  question  forthwith. 

The  learned  Chancellor,  in  Smith  v.  The  Midland  R.  W- 
Co.,  4  O.  R.  498,  holding  that  the  Statute  of  Limitations 
did  not  begin  to  run  until  the  period  for  redemption  had 
expired,  when  he  could  have  obtained  his  deed,  adds : 
"  The  statute  did  not  commence  from  the  date  of  the  tax 
sale,  and  during  the  pendency  of  the  certificate  of  sale,  but 
only  from  the  time  when  the  right  of  redemption  ceased. 
There  is  a  qualified  ownership  during  the  year  of  redemp- 
tion, to  protect  the  property  from  spoliation  and  waste, 
but  the  estate  is  not  vested  in  the  purchaser  till  the  exe- 
cution of  the  deed."  The  same  learned  Judge  in  Claxton 
v.  Shibley,  10  O.  E.  295,  differs  from  the  decision  in 
Hutchinson  v.  Collier, 

As  I  understand  the  case,  it  depends  altogether  on  the 
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decision  in  Deverill  v.  Coe,  11  0.  R.  222,  and  if  the  law 
be  there  stated  correctly,  this  appeal  must  be  dismissed. 

Three  lots  were  put  up  for  sale.  They  were  part  of  a 
block  owned  by  Coe.  At  the  sale  one  lot  was  bought  by 
Deverill;  one  by  Hovey,  and  the  other  by  defendant 
Hogan.  Only  one  bid  for  each  lot.  No  proof  of  any  col- 
lusion between  the  buyers. 

The  three  lots  appear  on  the  non-resident  roll  for  1879- 
A  list  was  sent  to  the  township  clerk,  and  it  is  expected 
that  he  will  return  a  list  of  any  of  the  lands  that  are 
occupied.  It  was  returned  to  the  county  treasurer  as  "  R. 
Coe,  sub-division  of  lot  38,  2nd  con.  from  Bay — plan  426, 
lot  14  ;  3  T50V  acre,  for  the  year  1879.  This  lot  was  re- 
turned, he  says,  in  that  year  along  with  two  others,  in  the 
same  name,  lots  12,  13,  and  14.  Wilson  was  collector  for 
1879.  There  is  no  return  for  1882,  from  the  township  clerk 
shewing  these  taxes  in  arrear.  No  return  from  the  town- 
ship as  to  these  lots,  since  the  return  for  1879. 

He  says  he  sent  returns  in  February,  1882,  that  these 
lots  were  liable  for  sale;  and  as  he  had  no  return  that 
they  were  occupied,  or  that  the  taxes  could  be  collected, 
they  were  put  in  the  list  for  sale. 

They  were  sold  December,  1882.  Lester,  the  township 
clerk,  proved  that  he  got  the  list  in  1882  from  the  county 
treasurer ;  Coe  was  down  for  these  lots  12,  13,  and  14 — 
taxes  due  for  1879. 

He  remembers  putting  these  lots  as  in  arrear  only  one 
year.  The  rolls  were  for  1881,  1882,  1883— the  rolls 
for  1879  and  1880  were  burned. 

The  treasurer  produced  Wilson's  roll  for  1882.  Coe's 
name  appears  there  and  taxes  paid.  Rolls  for  1881,  1882, 
and  1883,  shew  nothing  about  arrears.  Wilson  died,  and 
Brown  became  collector  for  1883,  having  been  assessor  for 
many  years.  He  proves  Wilson's  signature  to  the  receipt 
for  the  taxes  in  1882,  and  Coe  paid  Brown  for  1883  and 
since. 

It  appears  that  Wilson  was  in  default  to  the  township 
for  many  receipts  for  taxes. 
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In  January  or  February,  1880,  there  was  an  occupied 
house  on  the  land  and  chattel  property. 

Coe's  house  was  burned  in  1880,  and  the  council  remit- 
ted the  taxes  for  that  year.  Brown  cannot  remember 
receiving  any  list  of  arrears  as  Mr.  Lester  swears  in  1882. 

Brown,  as  assessor,  knew  of  Coe's  occupancy  in  1880 
and  since. 

Mrs.  Coe  swears  she  paid  the  taxes  to  Wilson,  the  collec- 
tor, for  1879,  and  that  she  and  her  husband  went  to  live 
there  in  June  or  July  of  that  year.  They  had  furniture 
and  chattel  property  upon  them  always.  Their  house  was 
burned  in  1880,  and  they  began  rebuilding  the  next  week, 
and  they  re-occupied  in  about  a  month,  and  always  had 
plenty  of  chattels  there ;  never  heard  of  any  other  de- 
mand for  taxes.    Her  husband  corroborated  her  statement. 

The  receipt  was  burned  in  Coe's  house  in  1880. 

The  trial  Judge  found  as  a  fact  that  the  taxes  for  1879, 
were  paid  to  Wilson,  the  collector. 

The  point  relied  on,  besides  the  lapse  of  time  by  the  tax 
purchaser  was,  that  the  payment  to  Wilson  was  wholly 
void  as  being  on  non-resident  land  ;  he  had  no  authority  to 
receive  it. 

The  case  is  very  peculiar  in  its  circumstances. 

I  think  it  is  proved  that  in  fact  the  actual  occupant  of 
the  land  in  1879,  did  pay  that  year's  taxes  to  Wilson,  the 
township  collector. 

They  appeared  in  the  county  treasurer's  books  as  non- 
resident (under  Coe's  name)  in  1879. 

No  return  respecting  them  appears  in  that  office  since 
1879.  Many  of  the  township  records  were  burned  in  the 
town  hall  in  1881. 

Brown  swore  he  assessed  the  land  as  non-resident  in 
1879,  seeing  nothing  on  it.  There  was  no  separate  non- 
resident roll ;  but  "  at  the  end  of  the  assessment  roll  there 
are  spaces  to  put  non-resident  lands  in." 

It  is  highly  probable  that  on  the  collector's  roll  inWilson's 
hands  for  1879,  Coe  duly  appeared  there  as  owner  or 
occupant,  with  the  amount  assessed  opposite  to  his  name, 
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and  that  the  tax  was  collected  from  him  without  any 
notice  of  his  being  non-resident. 

There  is  no  direct  evidence  as  to  the  true  state  of  the 
collector's  roll  for  1879,  as  it  was  burned.  It  may  have 
been  solely  owing  to  a  mistake  that  it  was  returned  as 
non-resident  to  the  treasurer. 

In  February,  1882,  the  county  treasurer  returns  this 
land  as  three  years  in  arrears  for  non-resident  taxes,  i.  e.> 
1879,  1880,  1881.  Then  after  receiving  it,  the  township 
clerk  in  each  year  gives  the  list  to  the  assessor,  and  it 
is  the  assessor's  duty  if  such  lands  are  .  occupied,  or  are 
incorrectly  described,  to  notify  such  occupant,  &c,  upon 
their  respective  assessment  notices  that  the  land  is  liable 
to  be  sold  for  arrears  of  taxes,  &c. 

We  have  before  us  the  assessor's  notice  to  Coe  of  the 
taxes  for  1882,  delivered  to  him  21st  April,  1882. 

It  is  merely  the  ordinary  assessment  for  the  year  1882 
and  contains  no  entry  whatever  as  to  any  arrears  of  taxes 
under  the  column  headed  "  non-resident,"  is  written  "Res." 

We  also  have  similar  assessment  notices  for  1883,  1884, 
and  1885.  No  one  of  them  containing  any  notice  as  to 
arrears. 

Then  in  1882  we  have  the  collector's  bill  of  taxes  for 
that  year  delivered  to  Coe  receipted  as  paid,  by  Wil- 
son, the  collector.  The  date  at  the  head  is  November 
28th,  1882,  and  a  like  receipt  from  Brown,  collector,  for 
1883  and  1884. 

The  warden's  warrant  for  sale,  is  dated  20th  September, 
1882. 

We  have  a  clear  violation  of  the  statutable  directions  as 
to  a  case  like  the  present,  and  its  violation,  if  allowed  to 
be  committed  with  impunity,  has  unquestionably  caused 
the  loss  of  plaintiff's  land. 

The  notice  prescribed  for  his  protection,  if  given  to  him 
either  in  1882  or  1883,  would  have  saved  his  property. 

It  is  impossible  to  fix  any  blame  on  him.  There  was  no 
tax  payable  until  1879,  and  the  collector  for  that  year 
received  the  amount  from  him  as  the  1879  tax. 
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Tt  seems  idle  to  assert  that  he  should  have  ascertained 
before  paying  Wilson,  (known  to  be  the  collector,)  whether 
the  tax  demanded,  was,  or  was  not  such  as  that  official  was 
legally  entitled  to  receive.  There  was  nothing  in  any  way 
calculated  to  induce  any  ordinary  man  to  suspect  that  the 
land  had  been  returned  as  non-resident  and  in  arrear  as  for 
assessment  for  that  year,  he  being,  for  the  last  half  of  it, 
actually  living  on  it  with  distrainable  property. 

I  cannot  believe  the  law  can  be  so  hopelessly  defective 
as  to  permit  an  injustice  so  flagrant  and  inexcusable. 

The  judgment  of  my  learned  brother  Armour,  in  Dever- 
ill  v.  Goe,  points  out  in  very  vigorous  language,  how  this 
provision  as  to  arrears  and  notice  was  declared  by  the 
Legislature  to  be  enacted  for  the  greater  protection  of  per- 
sons owning  non-resident  lands,  and  also  for  the  more  sure 
collection  of  the  taxes  thereon ;  and  he  holds  its  perform- 
ance to  be  a  condition  precedent  to  the  right  to  sell  the 
lands  for  arrears.    He  adds : 

"  The  township  officers  wholly  neglected  their  duty,  and 
did  not  even  pretend  to  observe  these  provisions  ;  and  as 
these  officers  are  the  officers  of  the  very  municipality  for 
the  benefit  of  which  these  taxes  were  to  be  collected,  I  do 
not  think  the  defendant's  land  should  be  practically  con- 
fiscated through  their  neglect." 

Wilson,  C.  J.,  has  very  elaborately  and  fully  discussed 
the  case  in  all  its  bearing,  and  comes  to  the  same  con- 
clusion as  to  the  fatal  effect  on  the  tax  title  of  the 
assessor's  omission  to  give  the  notice. 

It  would  be  useless  to  repeat  in  this  case  the  reasons  so 
carefully  and  fully  set  out  in  his  judgment.  He  suggests 
every  doubt  and  difficulty  created  by  the  statute.  He 
seems  to  consider  that  in  his  view  the  limitation  of  time 
for  questioning  the  deed  is  to  be  reckoned  from  the  sale, 
not  the  deed  ;  but  he  considers  that,  notwithstanding  this 
view,  the  sale  can  still  be  questioned. 

He  notices  that  other  Judges  seem  to  consider  that  the 
default  of  subordinate  officers,  e.  g.,  assessors  and  collectors, 
will  not  vitiate  the  sale. 
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In  the  case  of  a  vital  statutable  provision  causing  the 
whole  damage,  as  in  the  case  before  us,  I  cannot  see  any 
sound  distinction  between  the  rank  of  different  function- 
aries by  whom  the  general  machinery  of  the  law  is  worked. 
Nor  can  I  consent  to  condone  the  neglect  of  the  township 
subordinate  of  a  duty  which  would  be  unpardonable  if 
committed  in  the  loftier  atmosphere  of  the  county  official. 

The  neglect  has  been  equally  disastrous  to  the  owner, 
and  may  be  said  to  be  the  proximate  cause  of  his  losing 
his  estate  if  this  sale  be  upheld. 

I  think  the  appeal  should  be  dismissed, 

Burton,  J.  A. — So  far  from  agreeing  with  the  learned 
Chief  Justice  in  the  Court  below,  that  Wilson  the  collec- 
tor had  no  authority  to  receive  the  taxes  on  the  lot  in 
question  in  1879,  I  Lhink  the  evidence  tends  to  shew 
that  this  lot  was  on  the  collector's  roll  for  that  year,  and 
that  it  was  his  duty  to  collect  it. 

The  collector  has  nothing  whatever  to  do  with  the  non- 
resident roll,  and  it  is  never  in  his  possession  or  under  his 
control. 

The  rolls  for  1879  and  1880  are  unfortunately  destroyed. 
But  we  must  take  judicial  notice  that  it  is  the  duty  of  the 
clerk  of  every  local  municipality  to  prepare  two  rolls,  in 
one  of  which  he  sets  down  the  name  of  every  person 
assessed,  and  the  assessed  value  of  his  property,  and  cer- 
tain other  matters  in  detail ;  and  this  roll  it  is  his  duty 
before  the  1st  October  in  each  year,  to  deliver  to  the  col- 
lector. 

In  the  other  roll  he  enters  the  lands  of  non-residents 
whose  names  have  not  been  set  down  in  the  assessor's  roll, 
and  the  value  of  each  parcel,  and  the  rates  or  taxes  with 
which  the  same  are  chargeable,  and  this  roll  It  is  his  duty 
to  transmit  to  the  treasurer  of  the  county. 

The  collector,  upon  receiving  his  roll,  is  required  to  make 
a  demand  upon  the  person  assessed  for  the  amount  of 
taxes  assessed  against  him ;  and  in  the  event  of  default,  to 
distrain,  and  in  the  case  of  non-residents  who  have  reques- 
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ted  to  be  placed  on  the  roll,  he  is  to  transmit  a  demand 
by  post,  and  after  the  expiration  of  one  month  from  the 
delivery  of  the  roll,  and  after  14  days  from  the  transmis- 
sion of  the  demand,  may  distrain  upon  any  property  on 
the  premises. 

Now  I  think  there  is  some  little  confusion  in  the  minds 
of  some  of  the  Judges  about  the  contents  of  these  rolls; 
some  of  the  witnesses  referring  evidently  to  the  assessment 
rolls  and  not  to  the  collector's  rolls,  when  speaking  of  the 
resident  and  non-resident  lands  being  on  the  same  roll ; 
that  is  the  legal  and  so  proper  mode  of  preparing  the  as- 
sessment roll.  It  is  one  roll  but  divided  into  two  sections, 
one  headed  resident  and  the  other  non-resident,  but  not  so 
in  the  case  of  the  collector's  roll. 

Bearing  this  in  mind,  a  good  deal  of  the  misapprehen- 
sion as  to  Wilson's  right  to  receive  the  tax  for  1879,  dis- 
appears. Whether  in  point  of  fact  he  did  receive  it,  was 
purely  a  question  of  fact,  and  there  was  evidence  to  sup- 
port the  finding  of  the  learned  J udge,  that  he  did  receive  it. 
Notwithstanding  Brown's  evidence  that  he  assessed  these 
lots  in  1879  as  non-resident,  it  is  clear,  I  think,  that  if  he 
did  so,  he  did  not  comply  with  the  directions  of  the  statute, 
but  assessed  them  as  if  the  owner  was  resident  in  the 
municipality,  and  so  it  properly  found  its  way  into 
Wilson's  roll  in  the  fall  of  that  year. 

The  course  of  proceeding  by  the  collector,  in  the  event 
of  his  being  unable  to  levy  the  tax,  is  to  deliver  to  the 
township  treasurer  an  account  of  all  the  taxes  remaining 
due  on  the  roll ;  and  on  making  oath  before  him  that  there 
was  no  property  to  distrain,  those  taxes  remaining  unpaid 
are  credited  to  him. 

It  then  becomes  the  duty  of  the  township  treasurer 
before  the  8th  April  in  each  year,  to  furnish  the  county 
treasurer  with  a  statement  of  all  unpaid  taxes  directed  in 
the  collector's  roll  to  be  collected. 

This  statement  was  furnished  to  the  county  treasurer  in 
April,  1880,  and  affords  clear  evidence,  not  only  that  this 
lot  was  on  the  collector's  roll  for  1879,  but  that  Coe  was 
assessed  for  it. 
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This,  therefore,  with  the  finding  of  the  learned  Judge 
that  they  were  paid  to  Wilson,  is  sufficient  to  dispose  of 
this  case. 

I  do  not  wish,  however,  to  appear  to  acquiesce  in  the 
law  laid  down  by  the  Chief  Justice  of  the  Queen's  Bench, 
and  approved  of  apparently  by  the  learned  Chief  Justice 
of  this  Court,  that  the  duties  cast  upon  the  clerk  and 
assessors  under  section  109,  and  subsequent  sub- sections 
of  the  Assessment  Act,  are  conditions  precedent  to  the 
right  to  sell  non-resident  lands  for  taxes,  whilst  1  am  clearly 
of  opinion  that  the  omission  of  the  treasurer  to  comply 
with  the  requirements  of  the  law  in  furnishing  the  local 
clerks  with  lists  of  lands  three  years  in  arrears,  would 
invalidate  the  sale ;  but  I  do  not  base  my  opinion  on 
the  notion  that  the  one  officer  held  a  higher  official 
position  than  the  other,  but  on  the  broad  ground  that, 
in  the  one  case  the  statute  contains  a  clear  prohibition 
against  selling  at  all,  unless  such  lists  are  furnished,  and 
against  selling  any  lands  which  have  been  returned  as 
occupied  under  section  111,  and  because  there  is  provision 
made  under  section  115  for  punishing  the  subordinate 
officials  for  breach  of  their  duty.  But  there  is  a  further 
reason  for  believing  that  the  Legislature  could  not  have 
intended  that  any  such  effect  should  be  given  to  the  default 
of  the  subordinates,  viz.,  that  it  would  introduce  an  element 
of  uncertainty  in  the  transfer  of  property,  and  the  investiga- 
tion of  titles,  one  link  of  which  happened  to  be  a  tax-deed, 
that  never  could  have  been  seriously  contemplated  by  the 
legislature.  A  solicitor  meeting  with  such  a  title  can  at 
once,  by  inquiry  at  the  treasurer's  office,  ascertain  whether 
the  law  has  or  has  not  been  complied  with  ;  but  there  are 
no  means  of  ascertaining  whether  the  assessor  has  done 
his  duty. 

I  think  for  the  reasons  given,  the  sale  was  invalid,  and 
that  the  appeal  should  consequently  be  dismissed. 

Patterson,  J.  A. — The  defendant's  case  cannot  be  said 
necessarily  to  stand  or  fall  with  the  determination  of  the 
56 — VOL.  XV.  A.R. 
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question  whether  or  not  the  taxes  for  1879  were  paid  by 
Coe.  If  they  were  paid,  that  fact  is  fatal  to  the  defen- 
dant's title,  but  if  the  payment  should  not  be  held  to  be 
satisfactorily  established  it  by  no  means  follows  that  the 
tax  title  is  valid. 

I  am  satisfied  that  the  true  result  of  the  facts,  in  con- 
nection with  a  correct  understanding  of  the  statute,  is 
that  Wilson,  the  collector  for  1879,  was  authorised  to  col- 
lect those  taxes,  and  that  they  were  duly  paid  to  him. 

I  shall  not  discuss  the  details  of  the  evidence  on  this 
branch  of  the  case,  which  have  been  noticed  by  my  brother 
Burton  and  will  be  more  fully  dealt  with  by  my  brother 
Osier,  but  shall  content  myself  with  expressing  my  con- 
currence in  their  views. 

The  confusion  seems  to  have  arisen  from  the  local 
officials  calling  that  a  non-resident  roll  which  was  not  the 
roll  to  which  that  designation  properly  belongs. 

The  contention  of  the  defendant  is,  that  in  1879  the 
land  was  assessed  as  non-resident  land,  and  the  validity  of 
the  tax  sale,  even  on  that  assumption,  is  contested  on  this 
appeal,  as  it  was  in  the  Court  below  where  it  was  held  to 
be  invalid. 

One  point  of  great  importance  in  that  aspect  of  the  con- 
test is  the  application  of  section  156  of  the  Assessment 
Act,  R  S.  O.ch.  180. 

The  action  was  commenced  within  two  years  after  the 
date  of  the  deed  from  the  warden  and  treasurer,  and 
more  than  two  years  after  the  sale  by  auction. 

I  am  of  opinion  that  the  word  "  sale"  in  section  156,  can 
only  be  properly  understood  as  used  in  the  sense  of  "  con- 
veyance." 

I  agree  with  the  views  of  his  Lordship,  the  Chief  Jus- 
tice, as  expressed  in  the  judgment  delivered  by  him  in 
1877  as  the  judgment  of  the  Court  of  Common  Pleas,  in 
Hutchinson  v.  Collyer,  27  C.  P.  249.  That  judgment  was 
affirmed  by  the  same  Court  in  1878,  in  Church  v.  Fenton, 
28  C.  P.  384,  404  ;  but  the  construction  of  the  section  does 
not  seem  to  have  been  so  fully  accepted  as  to  relieve  us 
from  considering  it  in  this  Court. 
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In  Ferguson  v.  Freeman,  27  Gr.  211,  215,  Spragge,  C, 
intimated  (in  1879)  some  doubt  as  to  the  effect  of  the  sec- 
tion. In  Claxton  v.  Shibley,  10  0.  R.  295,  the  present 
Chancellor,  while  he  did  not  consider  the  question  open, 
disapproved  of  the  view  taken  by  the  Court  of  Common 
Pleas ;  and  though  the  judgment  of  that  Court  was  accep- 
ted and  acted  on  in  the  Common  Pleas  Division  in  Lyttle 
v.  Broddy,  10  0.  R.  550,  and  in  the  Queen's  Bench  Divi- 
sion in  Deverill  v.  Coe,  11  O.  R.  222,  which  is  really  the 
judgment  in  review  upon  this  appeal,Wilson,  C.  J.,  doubted 
the  propriety  of  the  construction. 

There  was  no  room  for  uncertainty  in  the  provision  as 
it  was  expressed  in  the  Act  of  1866,  29  &  30  Vict.  ch.  53, 
sec.  156,  where  it  first  appeared. 

The  limitation  there  was  "four  years  after  the  passing  of 
this  Act,  when  the  land  was  sold  and  a  deed  given  by  the 
sheriff'  before  the  passing  of  this  Act,  or  within  four  years 
from  the  giving  of  such  deed  when  such  sale  shall  take 
place  or  deed  be  given  after  the  passing  of  this  Act." 

In  the  Act  of  the  Legislature  of  Ontario,  passed  in 
January,  1869,  32  Vict.  ch.  36,  sec.  155,  the  language  was 
not  so  explicit,  but  I  think  it  sufficiently  appears  that  the 
effect  was  intended  to  be  the  same.  It  was,  "  Within  two 
37ears  after  the  passing  of  this  Act,  when  the  land  was  sold 
and  a  deed  was  given  by  the  sheriff  or  treasurer  before 
the  passing  of  this  Act,  or  within  two  years  from  the  time 
of  sale,  when  such  sale  shall  take  place  after  the  passing  of 
this  Act." 

"  Sale,"  in  this  last  passage,  must  mean  conveyance.  If 
not,  there  was  no  provision,  as  there  had  been  in  the  clause 
in  its  former  shape,  for  cases  where  the  sale  was  before  the 
Act,  and  the  deed  not  made  till  after  the  Act,  The  doubt 
of  Spragge,  C,  in  Ferguson  v.  Freeman,  was  whether  that 
was  not  a  casus  omissus.  That  no  such  omission  was  in- 
tended appears  from  the  application  of  the  limitation  to 
cases  completed  by  conveyance  before  the  Act  passed.  In 
those  cases  two  years  were  allowed  after  the  passing  of 
the  Act  to  impeach  the  deed,  while  in  a  case  in  which  the 
sale  may  have  been  a  year  old  when  the  Act  passed  and 
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the  deed  made  the  day  after  its  passing,  or  even  if  the 
sale  had  taken  place  only  the  day  before  the  Act  passed, 
the  deed  would,  on  the  strict  construction  of  the  word 
"  sale,"  be  absolutely  binding.  No  reason  can  be  suggested 
for  the  distinction  between  the  two  classes  of  cases  ;  and 
no  distinction  exists  if  by  "  sale"  we  understand  the  con- 
veyance to  be  intended. 

The  further  consequences  involved  in  reading  the  word 
as  denoting  the  auction  and  not  the  conveyance,  are  too 
unjust  to  have  been  contemplated  by  the  legislature. 

The  two  years'  time  is  given  to  question  the  deed  before 
a  court.  But  the  deed  cannot  be  given  short  of  one  year 
after  the  sale,  and  may  not  be  given  until  after  two  years, 
and  so  the  owner  may  be  barred  by  failure  to  do  what  he 
could  not  by  any  possibility  have  done. 

"What  Sir  Adam  Wilson  said  in  Deverill  v.  Coe,  was : 

"  But  I  doubt  whether  the  two  years  count  from  the 
date  of  the  deed.  The  sections  say  from  the  time  of  the 
sale,  and  the  sale  referred  to  is  the  sale  by  the  treasurer. 
The  deed  is  the  evidence  of  the  sale." 

It  is  true  that  the  treasurer  alone  conducts  the  sale,  and 
the  warden  joins  with  him  in  making  the  deed  ;  but,  with 
great  respect,  I  am  unable  to  see  that  that  affects  the  argu- 
ment as  to  the  proper  force  to  be  given  to  the  word  "  sale," 
as  here  employed.  It  happens,  moreover,  that  section  156 
takes  no  note  of  the  intervention  of  the  warden.  It 
speaks  only  of  the  treasurer  giving  the  deed,  and  makes 
such  deed  binding  unless  questioned  in  time.  Nor  do  I  see 
the  force  of  the  consideration  that  the  deed  is  only  evi- 
dence of  the  sale.  I  am  not  prepared  to  concede  that  that 
is  the  only  office  of  the  deed  of  the  warden  and  treasurer : 
but  whatever  the  office  of  the  deed  may  be,  it  is  the  deed 
that  is  made  binding  by  the  terms  of  the  section,  not  the 
sale  apart  from  the  deed. 

The  real  question  is  whether  the  language  can,  by  a 
fair  process  of  exposition  and  without  usurping  legisla- 
tive functions,  be  construed  so  as  to  give  effect  to  what 
appears  to  be  the  purpose  of  the  section. 
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It  was  certainly  unfortunate  that  in  re-drafting  the 
section  from  the  Act  of  1866,  the  word  ''deed"  was  drop- 
ped and  the  word  "sale"  alone  adhered  to.  But  while 
that  word  is  more  commonly  used  in  the  Assessment  Act 
to  denote  the  auction  at  which  the  bidder  acquires  an 
interest,  defeasible  by  redemption  within  a  year  and 
requiring  to  be  perfected  by  a  conveyance  executed,  not 
by  the  treasurer  only,  but  also  by  the  warden,  yet  the 
word  itself  carries  the  idea  of  a  change  of  property,  and 
in  that  sense  includes  the  operation  of  a  conveyance.  It 
is  therefore  capable  of  expressing  or  indicating  the  final 
act  of  transfer,  if  other  legitimate  considerations  point  to 
that  as  the  sense  in  which  it  is  intended  to  be  used. 

I  think  we  can,  without  unjustifiable  violence,  so  con- 
strue it  here,  and  that  we  ought  to  do  so. 

On  the  other  view  of  the  enactment,  I  do  not  see  why 
the  deed  should  have  been  referred  to  in  the  section.  The 
object  would  have  been  reached  as  effectually  and  more 
simply  by  a  direct  declaration  that  no  tax  sale  should  be 
questionable  after  the  lapse  of  two  years. 

Section  155  has  been  also  a  subject  of  discussion. 

There  is  no  issue  raised  upon  the  record  with  respect  to 
either  of  these  sections.  The  only  allegation  of  fact  in  the 
statement  of  defence  which  touches  the  validity  of  the 
sale  is  that  the  taxes  were  in  arrear. 

If  section  155  is  relied  upon  to  cure  irregularities  in  the 
procedure  leading  up  to  the  sale,  it  ought  to  be  pleaded. 

One  essential  to  its  application  is  that  the  sale  was 
openly  and  fairly  conducted,  and  that  is,  as  I  apprehend, 
to  be  affirmatively  established  by  the  person  who  appeals 
to  the  section  in  support  of  his  title,  and  ought  to  be 
affirmatively  alleged  in  his  pleading. 

The  defendant  is  scarcely  in  a  position  to  insist  that 
that  fact  should  have  been  found  in  his  favor.  There  is  no 
finding  on  the  subject. 

In  his  judgment  in  Deverill  v.  Goe,  which  proceeded  on 
the  same  evidence  on  which  this  action  was  tried,  Sir 
Adam  Wilson  intimated  that  if  he  had  not.  on  other 
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grounds,  come  to  the  conclusion  that  the  sale  could  not  be 
supported,  he  would  have  been  in  favour  of  giving  the 
defendant  an  opportunity,  if  he  desired  it,  of  trying  the 
question  whether  the  sale  could  be  allowed  to  stand,  or 
could  in  law  be  said  to  have  been  fairly  conducted,  when 
three  or  four  acres  of  land,  worth  three  or  four  hundred 
dollars,  were  sold  for  only  four  dollars  and  four  cents. 

In  that  action  the  claimant  under  the  tax  sale  was  plain- 
tiff, and  was  trying  to  recover  possession  of  the  land  from 
the  man  who  had  the  paper  title  ;  and  it  strikes  me  that, 
if  the  observations  I  have  quoted  are  correctly  reported, 
his  Lordship  must  have  for  the  moment  lost  sight  of  the 
position  of  the  parties,  because,  unless  my  apprehension  of 
where  the  onus  of  proof  lay  is  incorrect,  it  was  for  the 
plaintiff  there,  as  for  the  defendant  in  this  action,  to  estab- 
lish the  condition  precedent  to  the  operation  of  section 
155. 

It  may  be  difficult,  and  it  would  not  be  wise  to  attempt, 
to  define  the  full  force  of  this  expression  "  openly  and 
fairly  conducted."  The  facts  of  each  case  must  necessarily 
be  dealt  with  by  themselves.  I  have  a  strong  feeling  that 
something  more  must  be  required  than  easy-going  unin- 
quiring  honesty  on  the  part  of  the  official  who  sells.  I 
dare  say  it  is  the  case  in  many,  perhaps  in  most,  of  these 
sales  that  the  person  who  sells  knows  nothing  of  the  land 
he  is  selling  beyond  what  is  printed  in  the  advertisement ; 
and  I  can  suppose  it  possible  that  purchasers  may  bid  on 
mere  speculation  without  having  informed  themselves  of 
the  nature  or  value  of  the  land  they  are  bidding  for. 

I  do  not  think  that  is  a  state  of  things  intended  or  con- 
templated by  the  Act.  Section  137  proves  the  contrary 
when  it  requires  the  treasurer  to  sell  in  preference  such 
part  of  the  land  as  he  may  consider  best  for  the  owner  to 
sell  first,  and  when  the  mode  of  sale  it  prescribes  is  a  bid 
for  the  smallest  quantity  of  the  land  for  which  the  pur- 
chaser will  pay  the  taxes  mentioned  in  the  advertisement. 
Some  knowledge  of  the  land  on  the  part  of  both  vendor 
and  vendee  is  obviously  counted  on. 
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It  may  be  that  where  neither  party  has  such  knowledge, 
but  both  act  in  the  dark,  a  sale  may  be  hard  to  disturb  if 
everything  leading  up  to  it  has  been  formal  and  regular. 
As  to  that  I  offer  no  opinion. 

But  where  irregularities  are  to  be  condoned,  and  the  sale 
when  followed  by  a  deed,  made  unimpeachable,  provided 
the  sale  has  been  openly  and  fairly  conducted,  that  condi- 
tion cannot  reasonably  be  narrowed  to  the  absence  of  evil 
motives  or  to  active  misconduct  on  the  part  of  the  official. 

The  fact  that  to  sell  for  taxes  and  to  sacrifice  the  land 
sold  are  usually  synonymous  terms  may  not  be  disputable 
if  the  history  of  these  sales  is  the  criterion,  but  we  must 
not  attribute  that  result  to  the  intention  of  the  legislature. 
What  is  aimed  at  is  that  these  sales  shall  be  conducted  as 
ordinary  business  transactions  are  where  property  is  sold 
by  auction  with  a  view  to  obtain  its  fair  market  value. 

The  explanation  at  the  end  of  section  155  :  "It  being 
intended  by  this  Act  that  all  owners  of  land  shall  be 
required  to  pay  the  arrears  of  taxes  due  thereon  within 
the  period  of  three  years,  or  redeem  the  same  within  one 
year  after  the  treasurer's  sale  thereof,"  does  not  mean  that 
a  man  whose  taxes  are  three  years  in  arrear  is  to  forfeit 
his  land.  Head,  as  it  must  be,  along  with  the  rest  of  the 
section,  and  giving  proper  significance  to  the  condition  as 
to  the  sale,  we  have  the  idea  conveyed  that  the  land  having 
been  sold  at  a  fair  and  open  sale,  the  sale  being  openly  and 
fairly  conducted,  and  the  land  therefore  presumably  having 
brought  its  value,  the  owner  who  failed  to  pay  his  taxes 
has  to  be  content  with  that  result. 

It  is  a  misnomer  to  speak  of  a  fair  sale  when  neither 
the  man  who  sells  nor  the  man  who  buys  knows  anything 
the  article  sold. 

We  may  assume,  in  favour  of  the  good  faith  of  the  par- 
ties, that  that  was  the  case  with  regard  to  this  land  within 
a  few  rods  of  the  city,  and  said  to  have  been  three  years 
before  worth  at  the  assessed  value  $100,  but  worth  at  the 
time  of  the  sale  three  or  four  times  that  amount,  and  sold 
for  a  small  per  centage  of  its  value. 
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Fairness  is  required  on  the  part  of  the  vendee  as  well 
as  the  vendor. 

Knowing  what  we  do  of  this  sale,  and  knowing  no  more? 
I  do  not  think  we  can  hold  it  to  have  been  fairly  conduc- 
ted, so  as  to  give  operation  to  section  155. 

But  that  section  applies  only  to  "  lands  sold  by  the 
treasurer  in  pursuance  of  and  under  the  authority  of  the 
Assessment  Act  of  1869  or  of  this  Act ; "  and  there  are,  I 

think,  good  reasons  for  holding  that  this  land  was  not  sold 
in  pursuance  of  the  Act. 

Section  130  expressly  forbids  the  treasurer  selling  any 
lands  which  have  not  been  included  in  the  lists  furnished 
by  him  to  the  clerks  of  the  several  municipalities  in  the 
month  of  February  preceding  the  sale,  nor  any  of  the  lands 
which  have  been  returned  to  him  as  being  occupied  under 
the  provisions  of  section  111,  except  the  lands  the  arrears 
for  which  had  been  placed  on  the  collection  roll  of  the 
preceding  year,  and  again  returned  unpaid  and  still  in 
arrear  in  consequence  of  insufficient  distress  being  found 
on  the  lands. 

There  is  no  disputing  the  fact  that  this  land  was  occu- 
pied, and  that  there  was  sufficient  distress  upon  it  in  1882, 
but  although  it  had  been  (as  it  is  said)  included  in  the  lists 
furnished  by  the  treasurer  to  the  clerk  of  the  municipality 
in  the  month  of  February  preceding  the  sale,  it  had  not 
been  returned  to  the  treasurer  as  occupied. 

The  true  explanation  of  the  muddle  is  most  likely  the 
fact,  which  explains  so  much,  that  the  taxes  had  been 
regularly  paid  at  the  proper  time ;  but  adhering  to  the 
assumption  that  they  were  not  paid,  on  which  the  case  was 
discussed  before  us,  the  fault  would  be  that  of  the  assessor 
in  neglecting  the  duty  cast  on  him  by  section  109  to  ascer- 
tain that  the  lot  was  occupied. 

The  steps  are  these :  the  treasurer  sends  to  the  clerk 
a  list  of  the  lands  the  taxes  of  which  are  three  years 
in  arrear,  (sec.  108);  the  clerk  gives  the  list  to  the  assessor, 
(sec.  109);  the  assessor  ascertains  if  the  lot  is  occupied,  and  if 
so,  he  marks  it  on  his  roll  and  returns  it  to  the  clerk,  veri- 
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tied  under  oath,  (sees.  109-110) ;  the  clerk  adds  the  arrears 
to  the  current  year's  taxes  on  the  collector's  roll  to  be  col- 
lected like  other  taxes,  and  sends  a  list  to  the  treasurer  of 
the  lands  returned  as  occupied,  (sec.  Ill)  ;  and  the  treas- 
urer is  not  to  sell  them  till  the  collector  fails  to  collect  the 
the  taxes,  (sec.  130.) 

The  literal  reading  of  section  130  is  that  the  treasurer 
is  not  to  sell  lands  returned  as  occupied  ;  but  to  confine  the 
effect  of  the  prohibition  to  lands  so  returned,  and  not  to 
extend  it  to  lands  that  ought  to  have  been  so  returned,  is  in 
my  judgment  to  adhere  to  the  letter  and  lose  sight  of  the 
spirit  and  true  effect  of  the  provision.  These,  I  take  to  be 
that  lands  which  have  become  occupied,  and  on  which  there 
is  distress  sufficient  to  satisfy  the  taxes,  are  not  to  be  sold. 
The  form  of  the  enactment  is  the  assignment  to  each 
officer  of  his  duty  in  respect  of  the  land,  the  effect  of  the 
whole  being  that  occupied  land  is  not  to  be  sold  without 
an  effort  to  collect  the  taxes.  To  carry  out  the  scheme 
effectively  and  without  confusion  requires  due  attention 
by  each  officer  to  his  division  of  the  service,  wherefore  the 
assessor  has  to  swear  to  his  returns,  and  penalties  are 
affixed  to  the  neglect  of  the  duties  by  him  or  by  the  clerk  ; 
but  I  see  no  good  reason  for  inferring  from  the  imposition 
of  those  penalties  that  the  duties  are  directory  only  and 
not  essential  to  the  liability  of  the  land  to  be  sold.  The 
coercive  enactments,  as  well  as  the  sworn  verification  of 
the  assessor's  return,  have  a  useful  purpose  to  serve  if  they 
guard  against  the  mistake  of  selling  land  that  is  not  liable 
to  be  sold. 

In  Deverill  v.  Goe,  in  the  Court  below,  and  particularly 
in  the  judgment  of  Mr.  Justice  Armour,  views  are  expressed 
respecting  this  matter  which  probably  anticipate  all  that 
I  have  said,  and  with  which  I  concur. 

This  is,  therefore,  one  reason  why  the  sale  cannot,  in  my 
judgment,  be  properly  held  to  be  a  sale  under  the  Act. 

Another  reason  is.  that  the  sale  was  not  for  the  assessed 
taxes.  The  facts  on  this  point  seem  to  have  been  brought 
out  in  the  evidence,  but  the  effect  of  them  did  not  attract 
57 — vol.  xv.  A.R. 
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my  attention  until  it  was  called  to  the  matter  by  my  bro- 
ther Burton  since  the  argument. 

The  assessment  was  of  a  tract  valued  and  assessed  at 
$800,  and  described  as  sub-divisions  12,  13,  14  of  lot  38, 
and  the  tax  for  the  whole  tract  was  extended  as  S3. 20. 

I  see  no  authority  for  the  apportionment  of  the  amount 
among  different  parcels  of  the  tract  and  the  sale  of  the 
tract  in  those  parcels. 

Section  137  certainly  does  not  authorize  it ;  and  section 
118,  which  authorises  the  treasurer,  upon  proof  of  a  parcel 
of  land  on  which  taxes  are  due  having  been  sub-divided, 
to  receive  a  proportionate  part  of  the  taxes  for  any  of  the 
sub-divisions,  does  not  seem  to  apply  to  a  case  where  no 
sub-division  has  been  made  since  the  assessment,  but  the 
original  owner  continues  the  owner  of  the  whole  parcel. 

It  is  needless  to  add  that  the  same  defects  which  stand 
in  the  way  of  calling  the  sale  a  sale  under  the  Act  for  the 
purpose  of  section  155,  are  fatal  to  the  sale  which  that 
section  does  not  aid.  On  every  ground  the  defendant 
fails,  and  the  appeal  should  therefore  be  dismissed. 

Osler,  J.A. — The  question  involved  in  this  case  is  the 
validity  of  a  sale  of  the  plaintiff's  land  for  taxes. 

It  is  evident  that  there  were  very  serious  irregularities 
and  omissions  in  the  proceedings  required  by  law  to  be 
observed  prior  to  the  sale.  As  to  these  the  only  ques- 
tion is,  whether  they  are  cured  by  either  of  the  vali- 
dating clauses,  sections  155,  156,  of  the  Assessment 
Act.  The  plaintiff  contends  that  they  are  not ;  but  as  he 
also  urges  that  the  taxes  of  1879,  for  which  the  land  was 
sold,  were  in  fact  duly  paid  to  the  township  collector  for 
that  year,  and  that  question  lies  at  the  root  of  the  case, 
I  will  first  examine  it. 

In  June,  1878,  this  land,  with  that  in  question  in  Dever- 
ill  v.  Goe,  and  Donovan  v.  Hovey,  (with  which  latter  suit 
the  present  is  consolidated)  was  bought  by  Coe  from  one 
Canavan. 

In  the  latter  part  of  that  year,  or  the  beginning  of  1879,. 
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Coe  began  to  build  thereon,  and  moved  into  his  house 
about  June,  1879,  having  become  a  resident  of  the  town- 
ship in  the  previous  month. 

The  house  was  burnt  in  the  summer  of  1880,  but  was 
re-built,  and  in  that  and  subsequent  years  to  1883,  inclusive, 
the  lands  were  property  assessed  as  occupied  lands  in 
Coe's  name,  and  the  taxes  were  duly  paid  thereon,  except 
those  for  1880,  which  the  township  council  remitted  in 
consideration  of  his  loss. 

On  the  30th  December,  1882,  the  lands  were  sold  by  the 
county  treasurer  for  the  taxes  of  1879. 

I  think  the  evidence  leaves  no  reasonable  doubt  that 
those  taxes  were  in  fact  paid  to  one  Rudolphus  Wilson, 
who  was  the  township  collector  for  that  year,  and  the 
learned  Judge  who  tried  the  case  of  Deverill  v.  Coe,  so 
found. 

If  the  payment  to  Wilson  was  a  valid  payment,  the 
subsequent  sale  of  the  lands  cannot  be  supported,  as  there 
were  in  that  case  no  taxes  in  arrear  for  which  they  could 
be  sold,  and  the  validating  clauses  of  the  Act  would  not 
apply  :  Hamilton  v.  Eggleton,  22  C.  P.  536  ;  Kempt  v. 
Parkyns,  25  C.  P.  536  ;  Beckett  v.  Johnston,  32  C.  P.  300, 
322 ;  Fleming  v.  McNab,  8  A.  R.  656,  667  ;  Crysler  v.  Mc- 
Kay, 3  S.  C.  E.  436. 

The  defendant  contends  that  the  lands  were  assessed  as 
non-resident  lands,  and  so  returned  to  the  county  treasurer, 
and  therefore  that  Wilson  could  have  had  no  authority  to 
demand  or  receive  paj^ment  of  the  taxes.  This  is  the  first 
point  to  be  considered,  and  the  facts  which  bear  upon  it 
must  be  noticed. 

William  Brown,  the  assessor  for  the  year  1879,  knew 
that  Coe  had  purchased  the  land.  He  said  it  was  unoc- 
cupied when  he  assessed  in  January  or  February,  and  that 
he  assessed  it  as  non-resident  land,  entering  it  upon  his 
roll,  as  required  by  law,  separately  from  the  other  assess- 
ments under  the  heading  "  non-resident's  land  assessments." 

The  land  consisted  of  lots  12,  13,  and  14,  on  a  plan  of 
sub-division  of  part  of  lot  38,  in  the  2nd  concession  from 
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the  b&y,  in  the  township  of  York,  and  as,  Coe  was  not  at 
that  time  a  resident  of  the  township,  and  is  not  shewn  to 
have  given  notice  under  section  3  of  the  Assessment  Act, 
requiring  his  name  to  be  entered  on  the  roll  as  owner,  it 
was,  no  doubt,  properly  assessable  as  land  of  a  non- 
resident :  sees.  3. 12, 1.6, 17,  27.  Instead,  however,  of  enter- 
ing it  in  the  manner  prescribed  by  the  last  section,  viz., 
with  the  unoccupied  lots  by  their  numbers  and  names  alone, 
separately  valued,  and  without  the  name  of  the  oivner,  it 
was  entered  with  the  name  of  the  owner  prefixed,  and 
valued  en  bloc,  thus :  "  R.  Coe,  part  of  lot  38,  in  2nd  from 
Bay,  sub-div.  lots  12,  13,  14;  32A  3;H;  35-i,  (the  latter 
figures  denoting  the  acreage  of  the  respective  lots),  $800." 

Other  lots,  with  the  owner's  name  prefixed,  were  simi- 
larly entered.  I  am  not  prepared  to  say,  looking  at  the 
terms  of  sec.  27,  sub-sec.  3,  and  at  the  powers  conferred 
upon  the  county  treasurer  by  sec.  118,  to  apportion  the 
tax  upon  sub-divisions,  that,  where  the  whole  of  the  land 
taxed  belongs  to  the  same  person  (Black  v.  Harrington, 
12  Gr.  175)  such  an  assessment  as  the  above,  though  not 
strictly  in  accordance  with  the  prescribed  manner,  would  be 
insufficient  for  the  purpose  of  preparing  the  non-resident  tax 
roll  mentioned  in  sec.  90  ;  but  it  is  important  to  notice  that 
it  was  not  used  for  that  purpose,  and  that  Coe,  who  had  in 
fact  become  a  resident  of  the  municipality,  and  who  was 
assessed  by  name  upon  the  roll,  was  dealt  with  by  the 
township,  (to  whom  the  taxes,  whether  of  residents  or  non- 
residents, belonged,)  in  all  respects  as  if  he  had  been  entered 
in  the  first,  or  resident  division  of  the  roll,  instead  of  in 
the  second  or  non-resident  division. 

Sections  88,  89,  90,  prescribe  the  duties  of  the  clerk  in  re- 
gard to  the  tax  rolls  to  be  made  up  from  the  assessment  rolls, 

Section  88.  The  clerk  shall  make  a  collector's  roll  or 
rolls  as  may  be  necessary,  and  shall  set  down  therein  the 
name  in  full  of  every  person  assessed,  and  the  assessed 
value  of  his  taxable  property  and  income  *  *  and  shall 
calculate,  and,  opposite  said  assessed  value  as  therein  de- 
scribed of  each  respective  person,  shall  set  down  in  separate 
■columns,  the  several  rates  with  which  such  person  is 
chargeable,  &c. 
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Section  89  provides  that  the  roll  is  to  be  delivered  by 
the  clerk  to  the  collector  on  or  before  the  1st  October,  or 
such  other  day  as  may  be  prescribed  by  law. 

Section  90.  The  clerk  shall  also  make  out  a  roll,  in 
which  he  shall  enter  lands  of  non-residents,  whose  names 
have  not  been  set  down  in  the  assessor's  roll, 
together  with  the  value,  &c,  of  each  lot,  &c,  as  ascertained 
after  final  revision  of  the  roll,  and  the  rates  and  taxes  with 
which  the  same  is  chargeable,  in  the  same  manner  as  is 
provided  for  the  entry  of  rates  and  taxes  upon  the  collec- 
tor's roll,  and  shall  transmit  the  same  certified  under  his 
hand  to  the  treasurer  of  the  county  on  or  before  the  1st 
November. 

Now,  in  this  case,  the  township  clerk  instead  of  making 
out  and  transmitting  to  the  county  treasurer  the  non-resi- 
dent tax  roll  as  required  by  section  90,  appears  to  have  set 
down  Coe's  name,  as  well  as  the  names  of  other  persons 
appearing  in  the  non-resident  division  of  the  assessment 
roll,  in  the  ordinary  collector's  roll  for  the  year,  prepared 
under  section  88,  inserting  also  the  other  particulars, 
values,  rates,  &c,  as  in  the  case  of  a  resident  assessment  ; 
and  the  return  which  should  have  been  made  to  the  county 
treasurer  by  the  1st  November,  of  non-resident  taxes  of  the 
township  for  the  }^ear  1879,  was  not  made  until  after  the 
return  of  the  collector's  roll,  and  purports  to  shew  the  non- 
resident taxes  of  that  year  which  he  had  been  unable  to 
collect.  It  is  made  on  a  form  with  the  printed  heading, 
"  Non-resident  collector's  roll  for  the  township  of  York  for 
1879,"  and  is  described  and  certified  by  the  clerk  as,  "list 
of  non-resident  taxes  returned  from  the  collector's  roll  for 
West  York  for  1879,  by  R  C.  Wilson." 

It  was  received  by  the  treasurer  on  the  10th  April,  two 
days  after  the  time  fixed  by  section  113  for  the  return  to 
him  by  the  township  clerk  of  all  unpaid  taxes  described 
in  the  collector's  roll  to  be  collected."    It  is,  however,, 
manifestly  not  the  return  mentioned  in  that  section. 

The  collector's  roll  for  1879  was  destroyed  in  an  acci- 
dental fire  in  1881,  but  enough  appears  from  the  other 
documents  I  have  mentioned,  and  the  evidence  of  the 
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township  and  county  officials  to  shew  that  Coe's  taxes  for 
1879  were  placed  by  the  township  clerk  upon  the  ordinary 
collectors  roll  for  that  year,  no  return  of  them  being  made 
to  the  county  treasurer  until  the  following  year,  and  then 
only  as  of  taxes  which  the  collector  had  been  unable  to 
recover.  These  circumstances  are  not  noticed  in  the  judg- 
ment in  Deverill  v.  Coe,  11  0.  R.  222,  where  the  payment  of 
the  taxes  is  treated,  pp.  227,  237,  as  having  been  made. to  a 
person  without  any  semblance  of  authority  to  receive  it  be- 
yond the  fact  of  his  being  the  township  collector.  If  that 
were  so,  I  should  agree  that  it  was  not  a  valid  payment. 
The  case  now  presents  a  very  different  aspect.  The  taxes 
having  been  in  fact  entered  upon  the  collector's  roll  in  the 
way  I  have  described,  it  is  impossible  to  say  that  he  was  not 
clothed  with  an  authority  on  the  part  of  the  township  to 
receive  them  so  as  to  discharge  the  person  assessed.  Con- 
ceding that  the  action  of  the  assessor  in  placing  the  name 
on  the  roll  was  irregular  or  even  illegal,  yet  it  was  so 
merely  because  Coe  had  not  required  it  to  be  placed  there, 
and  to  be  personally  assessed.  He  might  probably  at  the 
risk  of  a  law  suit  have  refused  payment,  and  insisted  that 
the  taxes  were  a  charge  upon  the  land  only,  but  I  think  he 
was  at  liberty  to  acquiesce  in  what  had  been  done,  and  to 
treat  the  assessment  as  the  township  had  treated  it,  as  a 
personal  or  resident  assessment. 

In  Municipality  of  Berlin  v.  Grange,  5  C.  P.  211  ;  1  E. 
&  A.  279,  it  was  held,  that  a  non-resident  whose  name  had, 
without  his  request,  been  placed  upon  the  assessment  roll, 
could  not  be  sued  for  the  taxes  by  the  township,  but  the 
judgment  is  quite  consistent  with  his  being  at  liberty  to 
waive  the  objection,  a,nd  to  pay  them  if  he  pleased. 

On  the  ground,  therefore,  that  there  were  no  taxes  in 
arrear,  I  think  that  the  sale  was  invalid,  and  that  the 
judgment  should  be  affirmed. 

The  other  objections  to  the  sale,  assuming  that  the  taxes 
were  still  a  legal  charge  upon  the  land,  have,  I  think,  been 
properly  dealt  with  in  the  Court  below,  and  in  the  judg- 
ments which  have  just  been  delivered. 
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One  cannot  avoid  a  certain  feeling  of  alarm  and  indigna 
tion  at  the  facility  with  which,  as  it  is  said,  a  person 
against  whom  there  is  no  imputation  of  negligence,  can  be 
deprived  of  his  property  in  consequence  of  the  criminal 
neglect  and  malfeasance  of  the  township  officials  ;  and  one 
no  doubt  has  to  guard  against  being  led  to  place  a  strained 
construction  upon  the  Act  in  endeavouring  to  avoid  injus- 
tice. 

But  I  am  of  opinion  upon  full  consideration,  that  two 
essential  requirements  of  the  Act  were  neglected  ;  one  by 
the  assessor,  the  other  by  the  clerk,  after  the  county  treas- 
urer had  furnished  the  latter  with  the  list  mentioned  in 
section  109.  The  transmission  of  the  list  as  a  preparatory 
step  to  obtaining  payment  of  the  taxes  for  the  local  muni- 
cipality by  a  sale  of  the  land,  would  be  a  useless  formality 
unless  the  officers  of  the  municipality  comply  with  the 
requirements  of  sections  109-113. 

If  the  object  to  be  attained  is  regarded,  their  duties  are 
quite  as  little  matters  of  procedure  as  the  initial  act  of  the 
treasurer  in  transmitting  the  list.  Without  quoting  I  may 
refer  for  the  principle  which  should  govern  the  construc- 
tion of  this  group  of  sections  to  Nicholls  v.  Cummings,  1 
S.  C.  R  395  ;  McKay  v.  Crysler,  3  S.  C.  R  ,  at  pp.  474, 
484-5.  Here  the  assessor  omitted  to  give  notice  to  Coe 
that  his  land  was  liable  to  be  sold  for  arrears  of  taxes — sec- 
tions 109, 110 — and  the  clerk  omitted  to  examine  the  assess- 
ment roll  of  1882  (where  he  would  have  found  this  land 
assessed  as  occupied  land),  and  to  include  it  in  the  list  of 
occupied  lands  returned  by  him  to  the  treasurer  under 
section  111. 

The  importance  attached  to  this  return  is  shewn  by  the 
fact  that  the  clerk's  duty  is  to  make  an  independent  exami- 
nation of  the  roll,  and  is  not  to  rely  merely  upon  the  asses- 
sor's return  to  him  of  the  treasurer's  list.  Sections  114, 129 
and  130  point  to  the  conclusion  that  in  the  case  of  non-resi- 
dent land  which  has  become  occupied,  at  least  one  attempt 
is  to  be  made  to  recover  the  taxes  by  distress  before  pro- 
ceeding to  sell  it. 
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Until  the  two  provisions  I  have  referred  to  were  com- 
plied with,  I  am  unable  to  see  that  the  land  had  by  law 
become  liable  to  be  sold. 

The  validating  clauses  of  the  Act,  therefore,  will  not  aid 
the  defendant.  As  to  the  objection  that  more  than  two 
years  had  elapsed  between  the  sale  and  the  bringing  of  this 
action,  I  agree  for  the  reasons  given  in  Hutchinson  v. 
Gollyer,  27  C.  P.  249,  and  Church  v.  Fenton,  28  C.  P.  404, 
notwithstanding  the  observations  upon  these  cases  in  Smith 
v.  Midland,  4  O.  R.  498 ;  Little  v.  Broddy,  10  0.  R.  530 ; 
Glaxton  v.  Shibley,  10  O.  R.  295,  and  Deverill  v.  Coe,  11 
O.  R.  222,  that  the  period  mentioned  in  section  156,  runs 
from  the  giving  of  the  tax  deed  and  not  from  the  date  of 
sale. 

For  these  reasons  I  concur  in  dismissing  the  appeal. 


Appeal  dismissed  with  costs. 
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Hall  v.  Farquharson. 


Assessment  and  taxes — Tax  sale— Sale  honestly  and  fairly  conducted — Sale 
for  more  than  was  due—R.  S.  0.  1887,  eh.  180,  sees.  137,  155— Double 
assessment — Identity  of  parcel  sold  ivith  that  taxed — Payment  of  taxes — 
Statute  labour. 

Plaintiff  was  the  owner  of  a  group  of  small  islands  in  Lake  Rousseau  in 
the  township  of  Medora,  containing  in  all  less  than  fifty  acres.  The 
island  in  question  was  patented  to  one  Pope  by  the  desciiption  of  Island 
D.  Plaintiff  purchased  it  from  Pope  and  called  it  by  the  fancy  name  of 
Oak  Island,  and  built  a  house  and  made  other  improvements  thereon, 
residing  there  for  some  months  in  each  year. 

The  assessor  having  been  erroneously  informed  that  Pope  was  the  owner 
of  an  island  in  Lake  Rousseau  called  D,  put  down  Island  D  in  the  non- 
resident division  of  the  assessment  roll  with  the  name  "  Robert  T. 
Pope. "  This  was  done  to  distinguish  it  from  another  Island  D  in  the 
same  lake  and  township.  He  did  not  know  that  this  Island  D  was  one 
of  the  group  belonging  to  Hall,  though  he  knew  that  Hall  was  putting 
improvements  on  one  of  the  islands  which  was  in  fact  Island  D  or  Oak 
Island.  He  supposed  that  the  name  of  the  improved  island  was  Flora  ; 
and  this  was  the  name  of  one  of  Hall's  Islands,  a  small  rock  on  which 
there  were  no  improvements.  The  improved  island  was  the  one  meant 
to  be  assessed,  and  actually  assessed  though  under  a  wrong  name.  The 
taxes  so  assessed  were  actually  paid.  In  1883  the  Island  D  was  sold 
for  arrears  of  taxes  for  the  years  1879,  1880,  1881  and  1882.  The  pur- 
chase money  was  $1,  although  the  value  with  the  improvements  was 
about  $1,000,  no  inquiry  having  been  made  as  to  its  value,  and  the 
township  officials  having  apparently  taken  no  pains  to  acquire  any 
information  about  it  beyond  what  appeared  on  the  assessment  roll. 

Held,  (affirming  the  judgment  of  the  Chancery  Division)  that  Island  D 
being  identified  as  that  intended  to  be  assessed,  and  being  that  on  which 
the  improvements  had  been  made  the  owner  was  not  affected  by  the 
mistake  of  the  assessor  in  describing  it  as  Flora  Island  ;  and  that  the 
taxes  having  been  duly  paid  the  sale  was  void. 

Semble,  per  Hagarty,  C.  J.  0.,  Patterson,  and  Osler,  JJ.A.,  that  the 
sale  would  also  be  void  as  not  having  been  under  the  circumstances 
openly  and  fairly  conducted  within  the  meaning  of  section  155. 

The  duty  of  the  county  treasurer  in  reference  to  tax  sales  observed  upon  : 

Ball  v.  Hall,  2  E.  &  A.  569  ;  Haisley  v.  Somers,  13  0.  R.  605,  considered. 

Semble,  a  sale  for  more  taxes  than  are  actually  due  cannot  be  supported 
under  sec.  137,  where  sec.  155  does  not  apply  in  consequence  of  the  sale 
not  having  been  openly  and  fairly  conducted, 

Tokham  v.  Hall,  13  Or.  235  ;  Edinburgh  Life  Ins.  Co.  v.  Ferguson,  32  U. 
C.  R,  253,  followed. 

Semble,  that  Island  D  or  Oak  Island  should  have  been  assessed  on  the 
resident  instead  of  the  non-resident  division  of  the  assessment  roll. 

Per  Patterson,  J.  A. — Observations  as  to  assessment  of  several  parcels  of 
non-resident  land  less  than  200  acres  for  statute  labor. 

This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  the  Chancery  Division,  reported  13  O.  R.  598, 
where  and  in  the  present  judgments  the  facts  and  points 
raised  are  stated. 
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The  appeal  came  on  to  be  heard  before  this  Court,  on 
the  11th  and  14th  of  November,  1887.* 

McCarthy,  Q.  C,  and  Pepler,  for  the  appellant. 
McMichael,  Q.  C,  for  the  respondent. 

April  3,  1888.  Hagarty,  C.  J.  O.  —  The  defendant  has 
to  establish  that  there  was  a  valid  sale  of  island  D.,  irre- 
spective of  the  other  points  raised  by  plaintiff. 

This  island  was  patented  to  Pope,  1st  September,  1876, 
for  the  price  of  $10,  described  as  "  Island  D  in  Lake 
Rosseau,  in  the  township  of  Medora,"  lT20ths  of  an  acre, 
lying  twelve  chains  fifty  links  north-westerly  from  Island 
C,  previously  granted  to  Doctor  Adams,  and  as  shewn  on  a 
plan  made  by  the  grantee,  Pope,  a  Provincial  Land  Sur- 
veyor, August,  1875. 

A  few  days  afterwards,  Sept.  16,  1876,  Pope  conveyed 
the  island  to  plaintiff  Hall,  with  same  description — con- 
sideration of  $25  ;  and  on  18th  September,  1877,  Hall 
obtained  the  patent  for  Cedar  and  Flora  Islands. 

As  far  as  I  can  understand  there  are  three  Islands  D,  in 
Lake  Rosseau,  but  only  two  Islands  D  in  Medora  town- 
ship. 

In  the  Ontario  Gazette  for  1883,  the  treasurer's  advertise- 
ment of  sale  reciting  the  warrant,  appears, 

"  Township  of  Medora, 
Lake  Rosseau  —  Islands  C,  D,  G,  H,  and  Island  D, 
(Pope)  lT\ths  acre  ;  amount  due  $10.42,  costs  and  fees 
$3.10." 

The  warden's  deed  to  defendant  is  dated  15th  January, 
1885,  reciting  the  sale  14th  December,  1883,  and  conveys 
to  defendant,  in  consideration  of  $] ,  Island  D,  (or  Pope 
Island)  in  Lake  Rosseau,  in  the  township  of  Medora, 
ly5ths  acre. 

On  the  non-resident  roll  for  1879,  for  the  first  time  the 
property  appears  assessed.    After  the  description  of  the 
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lot  appears  the  name  of  Robert  T.  Pope,  Island  D,  four 
acres  ;  John  Hall,  Cedar  Island,  four  acres,  Flora  Island, 
25  acres. 

In  1880,  Bobert  T.  Pope,  Island  D  ;  same  in  1881  and 
1882. 

In  1880  and  1881,  Hall  appears  on  the  resident  roll,  for 
Cedar  and  Flora  Islands  ;  and  in  1883,  for  Oak,  Cedar, 
Flora,  and  Beacon  Islands.  Flora  Island  being  marked  H, 
meaning  house,  signifying  improvements. 

In  1882,  this  Pope  Island  was  assessed  by  mistake,  as 
Island  L  instead  of  D.  Four  years  arrears  seem  to  have 
been  claimed,  1879  to  1883. 

The  treasurer  states  that  it  was  called  Pope  Island,  be- 
cause the  name  appeared,  and  there  was  another  Island 
D,  in  the  same  lake  to  distinguish  it.  As  a  rule  no 
names  are  put  in  the  treasurer's  books  ;  on  non-resident 
lan as  this  was  done,  because  it  was  so  returned  by  the 
township. 

He  states  that  in  the  roll  of  1879,  no  lake  was  men- 
tioned, and  the  treasurer  sent  back  the  roll  to  have  the 
name  of  the  lake  inserted.  The  answer  was,  that  the 
assessor  did  not  know  the  name  of  the  lake,  and  could  not 
find  it  out.  For  all  the  treasurer  knew  it  might  be  Lake 
Joseph  on  which  also  Medora  fronted.  The  annual 
tax  on  the  island  was  about  $2.04.  each  of  the  four  years 
The  cents  are  the  taxes  :  the  $2  statute  labour.  ( 

The  treasurer  corrected  the  error  of  L  for  D;  the 
duplicate  roll  was  correct. 

Orchard  was  the  assessor  for  all  these  years,  and  gave 
evidence  at  the  trial. 

Hall  began  putting  improvements  on  one  of  the  four 
islands  in  1879,  and  the  assessor  knew  this.  Hall  called 
this  island  Oak  Island.  It  never  was  called  or  known  as 
Pope  Island  or  Island  D  after  he  got  it.  In  1879,  he 
assessed  Flora  Island  at  $25;  Cedar  at  $4,  as  he  says, 
in  consequence  of  the  small  improvement ;  he  thinking 
that  Flora  was  the  correct  name. 

Orchard  entered  Pope  as  non-resident  on  the  roll  for 
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Island  D,  as  the  assessor  did  not  know  where  this  island 
was.  He  put  down  $4  as  the  assessment.  He  had  heard 
that  Pope  was  the  owner.  He  did  not  know  that  the 
island  was  one  of  those  Hall  had. 

It  seems  clear  that  the  island  in  question  was  never  pop- 
ularly known  either  as  Island  D  or  Pope  Island. 

Mr.  Pope  was  the  surveyor  employed  by  the  Govern- 
ment, and  on  his  survey  in  1876,  and  again  in  1877,  that 
the  island  was  sold  to  him  as  Island  D,  and  that  the  two 
small  islands  never  wrere  patented  to  Hall  as  Cedar  and 
Flora  Islands,  the  names  Hall  gave  them.  He  cannot 
say  when  he  first  called  the  improved  island  Oak 
Island.  He  says  he  thinks  it  was  a  year  or  twTo  after  he 
bought.  It  first  appears  as  Oak  Island  in  1882  in  the 
resident  roll.  He  paid  taxes  just  as  he  was  asked  for 
them. 

The  evidence  is  distinct  beyond  question,  that  this  im- 
proved island  on  which  there  were  improvements  in 
1879,  the  first  year  of  assessment,  was  meant  to  be  assessed, 
and  was  actually  assessed,  although  under  a  wrong  name, 
and  the  assessment  calculated  and  levied  and  paid  on  the 
improved  value,  whether  in  fact  its  proper  name  was  Flora. 
Oak,  or  Island  D.  Of  this,  there  can  be  no  doubt,  and 
the  municipality  of  Medora  got  the  benefit  of  this  assess- 
ment on  Hall's  improvements  every  year. 

In  reality  Flora  Island  was  a  rock  described  in  the 
patent  as  1-1  Oth  of  an  acre. 

So  that  the  question  before  us  is,  in  substance,  can  land 
be  legally  sold  for  taxes,  on  which,  as  a  matter  of  fact,  the 
taxes  have  been  regularly  paid  for  the  full  period  claimed  ? 
It  becomes  a  mere  question  of  description  and  identity. 
The  assessor  finds  that  there  is  an  Island  called  D  some- 
where in  the  lake,  part  of  which  is  included  in  the  bounds 
of  his  township.  He  knows  nothing  whatever  as  to  its 
locality,  and  never  saw  it  so  as  to  know  it  as  Island  L). 
He  hears  somewhere  that  it  belonged  to  a  man  named 
Pope,  and  so  it  goes  down  on  his  non-resident  list  as  Island 
D  or  Pope  Island,  and  it  so  remains  for  1879,  1880^  1881, 
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and  1882,  as  Island  D,  and  the  name  of  Eobert  T.  Pope  as 
the  "  occupant  or  other  taxable  party." 

He  makes  no  attempt  to  look  for  this  Island  D  or  Pope 
Island,  whether  it  is  occupied  or  not. 

But  as  far  as  Hall,  the  plaintiff,  is  concerned,  and  who 
is  the  true  owner  of  this  island,  which  he  has  called  by 
another  name,  the  assessor  aware  of  his  ownership  of  a 
group  of  islands,  notices  improvements  on  one  of  them — 
really  the  island  in  question,  but  which  he  thinks  has  an- 
other name,  and  he  assesses  it  with  the  large  improvements 
put  on  it  by  Hall,  who  comes  to  reside  thereon  every  sum- 
mer, and  receives  year  by  year  from  Hall  the  full  amount 
of  the  assessment,  and  so  the  land  has  always,  in  fact,  paid 
its  taxes,  and  when  ordered  to  be  sold  and  was  sold  it  owed 
nothing  whatever. 

I  cannot  accede  to  the  argument  that,  because  Island  D 
or  Pope  Island  always  remained  on  the  roll  and  taxes  were 
placed  against  it  for  the  four  years — nobody  apparently 
knowing  where  it  was — and  no  inquiry  being  made  about 
it  under  that  name,  that,  therefore,  the  sale  must  be  held 
regular,  and  the  true  owner  who  has  always,  under  an- 
other local  name,  duly  paid  the  taxes,  can  thus  lose  his 
estate. 

The  Crown  grants  to  A  a  close  named  Blackacre.  A 
enters  into  possession  and  calls  it  Whiteacre,  improves  it, 
and  from  year  to  year  pays  all  taxes  assessed  against  it 
as  Whiteacre.  Blackacre  all  the  time  remains  on  the  roll 
— no  person  knowing  where  it  is,  and  taxes  are  regularly 
entered  against  it.  They  have  been  in  fact  all.  paid  for 
the  same  close  in  another  name.  Confusion  is,  of  course, 
created  by  the  assessor,  confounding  the  new  names,  and 
calling  the  little  rock  Flora,  as  that  on  which  the  improve- 
ments were  made,  and  on  which  the  taxes  were  claimed 
and  duly  paid. 

But  the  principle  seems  to  me  unaffected  by  this  last 
named  mistake. 

If  the  sale  be  upheld,  the  whole  assessment  for  the 
four  years  will  have  been  twice  paid  to  the  municipal- 
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Now,  what  has  caused  all  this  difficulty  and  who  is  to- 
suffer  ?  The  officers  of  the  municipalities  and  the  township 
and  county  have  caused  it.  The  township  officials  have  for 
years  assessed  an  island  of  which  they  know  nothing  and 
inquire  nothing.  They  treat  it  as  an  uninhabited  island, 
when  in  truth  it  has  $2,000  worth  of  improvements  on  it. 
A  very  trifling  amount  of  inquiry  could  have  made  all  right. 
The  actual  owner  and  occupant  is  asked  for,  and  duly  pays, 
the  assessment  on  the  improved  value.  I  cannot  bring 
myself  to  think  that  he  must  thus  lose  his  estate.  I  further 
think  that  if  the  municipality  brought  an  action  against 
Hall  for  the  taxes  on  Island  D,  he  could  have  proved  pay- 
ment, and  defeated  the  claim. 

The  sale  was  on  14th  December,  1883  ;  the  deed,  15th 
January,  1885.  This  suit  was  commenced  22nd  Septem- 
ber, 1885,  and  is  therefore  brought  in  good  time. 

I  fully  concur  in  the  remarks  of  Sir  A.  Wilson  in 
Deverill  v.  Goe,  11  0.  R.  at  p.  239,  and  share  his  doubts  as 
to  whether  the  sale  of  a  property  at  a  monstrous  and  start- 
ling undervalue  can  be  said  to  be  a  sale  honestly  and  fairly 
conducted.  He  so  spoke  in  reference  to  a  tax  sale  for  $4.04 
of  land  worth  $300  or  $400.  We  have  before  us  a  sale  of 
property  worth  at  least  $2,000  for  $1. 

I  cannot  believe  that  such  a  proceeding  can  be  sanctioned. 
Are  we  to  assume  that  the  Legislature  was  so  utterly 
indifferent  to  the  rights  of  owners  as  to  permit  a  proceeding 
like  this  to  be  upheld  as  a  sale  openly  and  fairly  conducted  ? 

I  cannot  agree  that  there  is  no  duty  whatever  imposed 
on  the  officials  in  such  a  case.  I  think  something  ought 
to  have  been  known  of  the  subject  matter  of  the  sale, 
especially  when  information  was  so  easily  available. 

See  the  remarks  of  Proudfoot,  J.,  in  Haisley  v.  Somers, 
13  O.  K  605,  as  to  the  tieasurer's  duty  "to  make  himself 
acquainted  with  the  property  he  is  selling,"  citing  the 
language  used  by  VanKoughnet,  C,  in  Hall  v.  Hall,  2  E. 
&  A.  569. 

Only  two  properties  were  advertised  for  sale  in  Medora 
and  in  these  properties  were  two  islands  called  D  in  Lake 
Rosseau. 
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Mr.  Pope,  whose  name  they  attached  to  this  Island  I), 
had  apparently  surveyed  for  the  Government  the  islands  of 
Lake  Rosseau,  and  was  probably  a  well  known  person. 

The  vendors  here  may  be  assumed  to  know  nothing  of 
the  property  which  they  in  fact  sell  for  the  two  thousandth 
part  of  its  proved  value. 

The  evidence  before  us  shews  such  a  course  of  dealing 
with  the  assessments  for  the  four  years  as  to  call — if  ever 
a  case  could  call — for  a  little,  at  the  least,  of  care  and 
inquiry  in  the  conduct  of  a  tax  sale. 

In  the  Court  below,  the  trial  Judge  and  the  Divisional 
Court  have  suggested  many  other  reasons  for  impeaching 
this  sale. 

I  agree  in  holding  that  it  cannot  be  supported.  I  base 
my  judgment  on  the  fact  which  I  find  proved,  that  the 
taxes  were  all,  in  fact,  paid. 

Burton,  J.  A. — The  facts  disclosed  in  this  case  seem  to 
call  loudly  for  legislative  interference.  There  is  something 
so  shocking  to  one's  sense  of  justice  that  a  person  who  has 
made  valuable  improvements  upon  property,  and  who  has 
for  many  years  lived  for  some  portion  of  each  year  upon 
it,  and  made  reasonable  exertions  to  ascertain  the  taxes 
assessed  against  it,  should  find  that  it  has  been  sold— if  it 
can  be  called  a  sale — for  the  nominal  price  of  a  dollar, 
without  any  notice,  that  one  feels  that  such  transactions 
should  not  be  permitted  under  the  forms  of  law  ;  but  that 
very  circumstance  ought  to  make  us  more  careful  that  our 
indignation  at  such  a  proceeding  does  not  induce  us  to  do 
a  further  injustice  by  declaring  void  what  may  be  strictly 
warranted  by  the  terms  of  the  Act  of  Parliament  under 
which  the  defendant  has  acquired  his  title. 

No  assessments  are  made  upon  any  lands  until  a  return 
is  received  from  the  Commissioner  of  Crown  Lands  by  the 
treasurer  of  the  county  of  all  the  land  within  the  county 
located  as  free  grants  sold  or  agreed  to  be  sold  by  the 
Crown,  or  leased,  or  in  respect  of  which  a  license  of  occu- 
pation has  been  issued  during  the  preceding  year. 
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It  becomes  then  the  duty  of  the  county  treasurer  to 
furnish  the  clerk  of  each  local  municipality  with  a  copy  of 
the  list  so  far  as  regards  lands  in  such  municipality,  and 
the  clerk  is  then  to  furnish  the  assessors  with  a  statement 
shewing  what  lands  are  liable  to  be  assessed. 

The  patent  issued  for  the  lot  letter  D  to  Pope  in  the 
month  of  September,  1870,  and  the  plaintiff  purchased  from 
him  in  the  same  month. 

In  the  following  month  of  February,  therefore,  we  may 
assume  that  it  was  returned  to  the  county  treasurer,  and 
it  should  have  been  assessed  in  1877. 

It  does  not  appear,  however,  to  have  been  assessed  until 
1879,  when  it  first  appears  on  the  non-resident  roll,  and  the 
name  of  Pope  appears  in  the  roll,  not,  as  has  been  assumed, 
in  the  column  headed  owner  or  occupant,  but  after  the 
description  of  the  lot,  as  the  treasurer  explains,  to  distin- 
guish it  from  another  lot  lettered  I)  in  the  same  lake  and 
township,  as  that  was  the  name  of  the  patentee  from  the 
Crown. 

It  is  clear  that  the  assessor  took  no  particular  pains  to 
inform  himself  about  the  location  of  this  lot,  or  whether  it 
was  or  was  not  occupied  ;  he  did  not  even  know  that  it 
was  owned  by  Dr.  Hall  at  all,  and  it  was  no  part  of  his 
duty  to  ascertain  that  fact ;  it  was  Dr.  Hall's  privilege  to 
have  it  placed  on  the  resident  roll  if  he  thought  proper, 
and  it  was  his  duty  to  make  the  request  if  he  desired  it. 
The  lot  being  placed  on  the  assessor's  roll,  it  became  the 
latter's  duty  merely  to  ascertain  its  assessable  value  and 
so  to  return  it. 

But  before  the  assessment  of  1879,  Dr.  Hall  had  obtained 
patents  for  two  islands,  called  Cedar  and  Flora  Islands,  and 
these  had  been  duly  returned  to  the  county  treasurer  and 
a  memorandum  furnished  to  the  assessor,  and  the  name  of 
Hall  unnecessarily  appeared  on  the  roll,  and  is  material 
only  in  this  view,  that  it  confirms  the  evidence  that  the 
assessor  had  no  knowledge  that  Dr.  Hall  had  any  interest 
in  letter  D  whilst  he  had  in  the  two  other  islands,  and  this 
led,  not  unnaturally,  to  the  mistake  which  has  led  to  all 
the  trouble  in  this  case. 
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It  is  clear  that  in  making  the  assessment  for  that  year 
the  assessor  did  assess  Flora  Island  as  the  island  on  which 
Dr.  Hall  had  made  his  improvements,  and  that  those  taxes 
have  been  paid. 

The  duties  of  the  assessor  appear  to  have  been  performed 
in  a  very  perfunctory  manner ;  but  Dr.  Hall  cannot  be 
acquitted  of  great  want  of  care.  He  was  well  aware  that 
previously  to  1S82  he  had  only  paid  taxes  on  three  islands 
although  he  owned  four,  and  in  1880  and  1881  he  was  not 
only  aware  that  he  was  paying  no  taxes  on  letter  D,  but 
that  the  assessor  was  under  a  misapprehension  which  he 
might  easily  have  corrected  in  assessing  the  improvements 
as  being  either  on  Flora  or  Beacon  Island. 

With  this  knowledge  that  no  taxes  were  being  paid 
upon  one  of  his  lots,  he  writes  to  the  treasurer  in  1880  to 
ascertain  the  amount  of  his  taxes,  and  he  then  appears  to 
have  contemplated  applying  to  have  the  lots  placed  on  the 
resident  roll ;  but  this  was  done  in  so  unbusinesslike  a  way 
that  it  is  not  surprising  that  he  failed  to  obtain  the 
information  sought. 

The  treasurer  could,  of  course,  have  no  knowledge  of 
what  islands  he  owned,  and  instead  of  mentioning  to  him 
the  description  of  his  islands  as  described  in  the  patent,  he 
merely  asks  for  the  amount  of  taxes  due  on  the  small 
rocky  islands  owned  by  him  in  Lake  Rosseau,  less  than 
four  acres  in  all. 

Under  these  circumstances,  a  very  serious  question  pre- 
sents itself  as  to  who  is  to  bear  the  loss,  and  I  wish  to 
consider  it  as  we  should  have  considered  it  if  a  large  price 
had  been  paid  by  the  purchaser,  instead  of  the  nominal 
consideration  for  which  the^land  was  sold. 

Counsel  for  the  defendant  contend  that  the  assessment 
on  letter  D  having  been  duly  made  according  to  law,  the 
roll  is  conclusive,  not  having  been  appealed  against,  and 
those  taxes  never  have  been  paid. 

But  I  think  the  proper  way  to  look  at  the  matter  is  this, 
granting  the  assessment  of  letter  D  to  be  valid  and  correct, 
.is  it  not  also  clear  that  the  same  island,  although  erroneously 
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described  as  Flora.  Island,  but  identified  as  being  that  on 
which  the  improvements  were  made,  was  also  assessed,  so 
that  there  was  a  double  assessment  and  those  taxes  have 
been  paid  ? 

If  this  be  the  true  view  of  the  case,  the  taxes  of  1879 
were  paid  and  the  sale  is  invalid. 

It  is  unnecessary,  in  this  view  of  the  matter,  to  consider 
the  other  questions  which  were  argued ;  but,  for  the  reasons 
given,  I  think  we  should  dismiss  the  appeal. 

Patterson,  J.  A. — I  think  the  fate  of  this  appeal  would 
be  merited  if  it  were  to  be  dismissed  on  the  ground  that 
the  defendant  has  not,  by  his  pleadings,  controverted  the 
plaintiff's  claim. 

The  defence  begins  by  denying  the  whole  of  the  allega- 
tions contained  in  the  statement  of  claim.  This  is  a  style 
of  pleading  that  of  late  seems  to  be  not  unusual.  Besides 
being  unscientific,  it  is  open  to  the  charge  of  disregarding 
the  directions  of  Rule  240  that  each  party  is  to  admit  such 
of  the  material  allegations  contained  in  the  statement  of 
claim  or  defence  of  the  opposite  party  as  are  true,  and  it 
may  and  ought  to  throw  on  the  party  adopting  it  the  costs 
of  issues  that  ought  never  to  have  been  raised. 

In  the  present  instance,  it  denies  that  the  defendant 
bought  the  land  to  which  he  asserts  title,  and  in  fact  denies 
that  the  land  was  sold  at  all. 

The  only  other  allegation  of  the  defence  is,  that  the 
defendant  "  asserts  title  in  himself  to  the  land  in  question 
by  virtue  of  the  tax  sale  and  deed  mentioned  in  the  said 
statement  of  claim " — that  is,  the  sale  and  deed  whose 
existence  is  denied. 

But  the  sale  mentioned  in  the  statement  of  claim  is  an 
illegal  and  invalid  sale,  insufficient  to  confer  any  title  ;  and 
the  statement,  which  is  not  itself  a  model  of  careful  plead- 
ing, does  not  allege  that  the  defendant  was  the  purchaser, 
or  that  a  deed  was  made  to  any  one ;  although,  taking  all 
that  for  granted,  it  asks  that  the  deed  made  in  pursuance 
of  the  sale  may  be  delivered  up  to  be  cancelled. 
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We  may,  nevertheless,  see  whether  the  defendant  has  a 
better  case,  upon  the  facts  than  he  has  made  upon  his 
pleading. 

He  must,  as  I  apprehend,  rely  solely  on  being  able  to 
maintain  that  under  the  strict  effect  of  the  Assessment 
Act  the  land  became  liable  to  be  sold  and  was  regularly 
sold  for  taxes. 

The  curative  sections,  155  and  156,  of  the  Act,  R  S.  (X 
1877,  ch.  180,  cannot  be  appealed  to  to  help  him,  nor  do  I 
understand  him  to  insist  on  them.  He  certainly  has  not 
pleaded  them. 

The  indispensable  pre-requisite  to  the  application  of  sec- 
tion 155  is,  that  the  sale  shall  have  been  openly  and  fairly 
conducted.  The  history  of  this  sale  is  not  revealed  to  us, 
and  neither  the  defendant  himself  nor  any  one  acquainted 
with  the  circumstances  appeared  as  a  witness  at  the  trial. 

Section  156  is  out  of  the  question  by  reason  of  the  action 
having  been  commenced  too  soon  for  the  section  to  operate, 
whether  the  two  years'  limitation  is  counted  from  the  sale 
or  from  the  making,  of  the  deed. 

The  understanding  of  the  township  and  county  officials 
seems  to  be  that  Island  D  was  assessed  as  non-resident 
land  in  1879,  1880,  1881,  and  1882,  and  the  action  has 
been  conducted  and  contested  on  the  assumption  that  that 
was  the  case. 

The  fact  is,  that  in  each  of  those  years  the  name  of 
Robert  T.  Pope  was  entered  on  the  roll  as  the  owner  of 
the  island. 

Looking  at  the  Asssessment  Act,  we  find  it  laid  down  in 
section  3  that  "Unoccupied  land  shall  be  denominated 
'lands  of  non-residents/  unless  the  owner  thereof  has  a 
legal  domicile  or  place  of  business  in  the  local  municipality 
where  the  same  is  situate,  or  gives  notice  in  writing  *  * 
that  he  owns  such  land,  describing  it,  and  requires  his 
name  to  be  entered  on  the  assessment  roll  therefor." 
Section  12  requires  the  assessor  to  enter  the  names  and 
surnames  in  full  of  all  non-resident  owners  who  have  given 
the  notice  in  writing  mentioned  in  sec.  3,  and  required 
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their  names  to  be  entered  on  the  roll.  Sec.  14  enacts  that 
land  occupied  by  the  owner  shall  be  assessed  in  his  name ; 
and  sec.  16,  that  if  the.  owner  of  the  land  is  not  resident 
within  the  municipality ,  but  resident  within  this  Province, 
it  shall  be  assessed  in  the  name  of  and  against  the  occupant 
and  owner ;  but  if  the  land  is  not  occupied,  and  the  owner 
has  not  requested  to  be  assessed  therefor,  then  it  shall  be 
assessed  as  land  of  a  non-resident. 

From  these  provisions  it  is  clear  that,  if  the  roll  on  which 
Island  D  appeared  by  that  name  was  the  non-resident  roll, 
no  person  should  have  been  named  as  owner. 

The  form  of  the  assessment  suggests  the  question  whether 
we  ought  not  to  look  upon  it  as  an  assessment  of  resident 
and  not  of  non-resident  land  ;  but,  as  that  question  has 
not  been  mooted,  I  propose  to  discuss  the  case  on  the 
assumption  that  the  roll  was  the  non-resident  roll,  treating 
the  names  upon  it,  viz.,  the  name  of  Pope  in  the  four  years 
and  the  name  of  the  plaintiff  in  1879,  when  his  name 
.appeared  against  Cedar  and  Flora  Islands,  as  informal 
memoranda  and  as  not  to  be  regarded  as  statutory  entries, 
though  it  will  not  be  possible  to  conduct  the  discussion 
without  an  occasional  allusion  to  the  fact  that  the  names 
are  there. 

The  island  which,  with  the  buildings  and  improvements 
upon  it,  is  said  to  be  worth"  more  than  $2,000,  was  sold  for 
taxes  for  the  years  1879,  1880,  1881,  and  1882.  The 
amount  paid  for  it  by  the  purchaser  is  said  to  have  been 
one  dollar.  The  taxes  for  the  four  years  are  put  down  as 
$8.18  ;  but  of  that  amount  only  the  eighteen  cents  consti- 
tute the  assessment  proper,  the  eight  dollars  being  for 
statute  labour  for  the  four  years  at  two  dollars  a  year. 

I  do  not  read  the  Assessment  Act  as  justifying  that 
charge  for  statute  labour. 

Let  us  examine  this  point  before  considering  whether  in 
reality  the  plaintiff  had  not  paid  all  the  taxes  properly 
payable  in  respect  of  the  land  in  dispute. 

The  taxes  and  statute  labour  for  which  the  sale  pur- 
ported to  be  made  were  charged  on  the  non-resident  roll 
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against  Island  D.  The  name  of  Robert  T.  Pope  was  noted 
on  that  roll  as  owner,  but  Pope  was  not  the  owner,  if  the 
Island  D  there  assessed  was  the  land  now  in  dispute.  If 
not  identical  with  the  land  in  dispute,  cadit  quaestio.  If 
it  was  the  same  land,  then  the  plaintiff  was  the  owner. 

The  provisions  which  seem  to  apply  are  sees.  80,  82, 
83,  86,  and  87. 

Sec.  86  enacts  that  no  non-resident  who  has  not  required 
his  name  to  be  entered  on  the  roll  shall  be  permitted  to 
perform  statute  labour  in  respect  of  any  land  owned  by 
him,  but  a  commutation  tax  shall  be  charged  against  every 
separate  lot  or  parcel  according  to  its  assessed  value  ;  and 
the  first  part  of  sec.  87  has  a  corresponding  declaration 
that  "  in  all  cases,  both  of  residents  and  non-residents,  the 
statute  labour  shall  be  rated  and  charged  against  every 
separate  lot  or  parcel  according  to  its  assessed  value  " 

We  have  to  ascertain  from  the  statute  what  is  meant  by 
charging  the  lot  according  to  its  assessed  value.  Sec.  82 
empowers  the  council  to  fix  the  rate  at  which  parties  may 
commute  their  statute  labour  at  any  rate  not  exceeding 
one  dollar  a  day,  and  declares  that  the  sum  so  fixed  shall 
apply  equally  to  residents  who  are  subject  to  statute  labour 
and  to  non-residents  in  respect  to  their  property  ;  and  sec. 
83  fixes  one  dollar  a  day  as  the  commutation  rate  in  respect 
of  lands  of  non-residents  when  no  by-law  has  been  passed 
by  the  council. 

The  scale,  according  to  the  assessed  value,  is  given  in 
section  80.  It  may  be  material  to  note  the  precise  language 
used :  "  80.  Every  person  assessed  upon  the  assessment  roll 
of  a  township  shall,  if  his  property  is  assessed  at  not  more 
than  $400  be  liable  to  two  days  statute  labour,"  and  so  on 
for  larger  amounts. 

Now  who  was  the  person  assessed  for  Island  D  ?  The 
error  of  the  assessor  in  writing  the  name  of  Pope  on  the 
non-resident  roll  did. not  make  it  an  assessment  of  Pope. 
It  was  not  his  property  and  he  could  not  have  been  made 
liable  to  pay  the  commutation  money,  Either  the  plaintiff, 
who  was  the  owner,  was  the  person  assessed  or  there  was 
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no  one  assessed,  In  the  latter  case,  the/e  is  nothing  to 
which  the  direction  of  sec.  87,  that  the  land  is  to  be 
charged  according  to  its  assessed  value,  can  be  referred, 
and  the  direction  will  not  touch  Island  D.  But  if  the 
plaintiff  is  to  be  treated  as  the  person  assessed,  through 
the  assessment  of  his  property,  then  the  second  part  of 
-sec.  87  has  to  be  read. 

It  enacts  that  "  whenever  one  person  is  assessed  for  lots 
or  parts  of  lots  in  one  municipality,  not  exceeding  in  the 
aggregate  200  acres,  the  said  part  or  parts  shall  be  rated 
and  charged  for  statute  labour  as  if  the  same  were  one 
lot,"  &c.  That  is  the  present  case.  The  plaintiff  was 
assessed  for  several  parcels,  in  the  aggregate,  including 
Island  D,  being  much  less  than  200  acres,  in  1880,  1881} 
and  1882  on  the  resident  roll  and  in  1879  on  the  non- 
resident roll.  He  was  liable,  therefore,  to  only  one  sum  of 
$2.00  in  each  year  in  respect  of  all  his  properties  ;  and 
to  charge  Island  D  with  $2.00  a  }^ear  was  not  to  act  on 
the  statutory  mode  prescribed  for  charging  the  statute 
labour  according  to  the  assessed  value. 

The  township  officials  were  fully  aware  of  this,  and 
charged  only  one  sum  of  $2.00  in  respect  of  all  the  pro- 
perties which,  in  any  one  year,  they  put  against  the  plain- 
tiff's name,  whether  on  the  resident  or  on  the  non-resident 
roll.  The  error  was  tho.  original  one  of  the  assessor  in 
noting  Pope's  name. 

A  non-resident  is  not  to  be  charged  on  a  higher  scale  for 
statute  labour  than  a  resident.  The  quotations  I  have 
made  from  the  statute  carefully  place  them  on  the  same 
footing.  If  the  whole  group  of  islands  had  been  entered 
as  non-resident,  and  correctly  entered  without  the  name  of 
any  one  affixed  to  them,  I  take  it  that  the  owner  could  not 
have  been  charged  more  than  $2.00  for  the  group.  There 
might  be  room  to  contend,  as  I  have  hinted,  that  he  was 
not  liable  at  all,  by  reason  of  the  rule  given  in  sec.  80  for 
adjusting  the  statute  labour  according  to  the  assessed  value 
not  quite  fitting  the  case  ;  but  the  sum  of  $2.00  could  not, 
by  any  reading  of  that  section  in  conjunction  with  sec.  87, 
be  exceeded. 
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The  objection  on  the  ground  that  the  original  charge  for 
statute  labor  was  excessive,  is  not  the  only  or  the  most 
formidable  one  in  connection  with  these  charges. 

The  plaintiff  was  in  fact  rated  personally  every  year  for 
$2  for  statute  labor,  and  paid  it,  thereby  paying  all  he  was 
properly  chargeable  for  in  respect  of  the  whole  group  of 
islands. 

Nothing  can  have  remained  due  when  the  land  was  put 
up  for  sale  beyond,  at  the  outside,  eighteen  cents,  viz.,  five 
cents  for  each  of  the  years  1879  and  1880,  and  four  cents 
for  each  of  the  years  1881  and  1882. 

Whether  or  not  those  amounts  were  due  is  a  separate 
matter  to  be  considered  by  itself.  It  will  appear  that  the 
plaintiff  was  indisputably  assessed  in  1882  for  the  island, 
and  paid  the  taxes ;  wherefore,  as  regards  the  taxes  for 
that  year,  whatever  may  be  the  result  of  the  argument  as 
to  the  other  years,  as  well  as  with  regard  to  the  statute 
labour,  the  sale  was  for  too  much. 

This  selling  for  more  than  was  due,  if  supportable  at  all. 
could  only  be  so  by  aid  of  sec.  155  or  156.  Those  sections 
being  out  of  the  question,  the  doctrine  which  w^as  acted 
on  by  VanKoughnet,  C,  in  Yokham  v.  Hall,  15  Gr.  235, 
and  followed  in  Edinburgh  Life  Co.  v.  Ferguson,  32  U.  C. 
R.  253,  and  other  cases,  is  fatal  to  the  defence. 

It  has  sometimes  been  urged  in  argument,  though,  I  think, 
never  assented  to  by  any  of  the  Courts,  that  that  doctrine 
is  now  at  variance  with  sec.  137  of  R.  S.  0.  1877,  ch.  180, 
which  (as  sec.  138  of  32  Vict.  ch.  36)  became  law  a  few 
months  after  Yokham  v.  Hall  was  decided,  and  which  con- 
cludes with  the  words  :  "  And  the  amount  of  taxes  stated 
in  the  treasurer's  advertisement  shall  in  all  cases  be  held 
to  be  the  correct  amount  due."  The  argument  has  plausi- 
bility only  when  the  words  are  separated  from  their  con- 
text. The  section  relates  to  the  duty  of  the  treasurer  in 
conducting  a  sale  of  land  for  taxes.  He  is  to  "  sell  by 
public  auction  so  much  of  the  land  as  is  sufficient  to  dis- 
charge the  taxes  and  all  lawful  charges  incurred  in  and 
about  the  sale  and  the  collection  of  the  taxes,  selling  in 


472 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


preference  such  part  as  he  may  consider  'best  for  the  owner 
to  sell  first ;  and  in  offering  or  selling  such  lands,  it  shall 
not  be  necessary  to  describe  particularly  the  portion  of  the 
lot  which  is  to  be  sold,  but  it  shall  be  sufficient  to  say  that 
he  will  sell  so  much  of  the  lot  as  may  be  necessary  to 
secure  the  payment  of  the  taxes  due  ;  and  the  amount  of 
taxes  stated  in  the  treasurer's  advertisement  shall  in  all 
cases  be  held  to  be  the  correct  amount  due." 

This  does  not,  in  my  judgment,  affect  the  question  of  the 
liability  of  the  land  to  be  sold,  but  only  the  mode  of  con- 
ducting the  sale.  A  sale  may,  by  virtue  of  sec.  155,  be 
unimpeachable  and  yet  the  municipality  be  liable  to 
account  for  pari  of  the  purchase  money  to  the  owner  of  the 
land  sold  ;  as  e.  g.,  where  part  of  the  taxes  mentioned  in 
the  advertisement  had  been  paid,  though  some  of  the 
amount  remained  due  ;  while  sec.  137  would  protect  the 
treasurer  from  liability  for  selling  more  land  than  enough, 
and  wTould  also  make  the  purchaser  secure. 

But  when  sec.  155  does  not  apply,  the  reading  of  sec. 
137  that  would  save  a  sale  for  more  taxes  than  were  really 
in  arrear,  would  have  equal  force  if  there  were  no  taxes  in 
arrear  or  none  in  arrear  for  those  years.  This  would  cer- 
tainly not  be  in  accord  with  opinions  which  have  prevailed 
since  the  Act  of  1869,  as  well  as  before  it.  See  Hamilton 
v.  Eggleston,  22  C.  P.  536  ;  McKay  v.  Crysler,  per  Gwynne, 
J.,  3  S.  C.  R.  436,  472  ;  Charlton  Y.Watson,  4  O.  R.  489. 

The  features  of  the  case  on  which  I  have  so  far  touched 
are  not  those  principally,  if  indeed  they  were  to  any  extent, 
given  prominence  to  in  the  Courts  below  ;  but  I  must  not,, 
on  that  account,  be  understood  to  differ  from  the  views 
there  expressed  and  acted  on. 

1  agree  with  Mr.  Justice  Ferguson,  who  tried  the  action, 
that  the  plaintiff  was  really  assessed  for  the  land  in  ques- 
tion, and  there  is  no  doubt  that  he  paid  all  the  taxes  for 
which  he  was  assessed. 

We  have  the  distinct  evidence  of  the  assessor,  fully 
borne  out  by  the  assessment  rolls,  that  he  intended  to 
assess  the  plaintiff,  and  understood  that  he  was  assessing 
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him  in  fact,  for  the  island  that  had  the  buildings  on  it  ; 
but  he  was  given  the  information  by  some  one  that  Robert 
T.  Pope  owned  an  island  called  D,  and  he  accordingly  put 
down  Island  D  on  the  non-resident  roll  with  the  name 
"  Robert  T.  Pope."  The  information  was  incorrect.  Pope 
did  not  own  Island  D,  but  that  was  the  island  on  which 
the  plaintiff's  buildings  were,  and  which  was  already,  in 
intention  at  least,  assessed  as  belonging  to  the  plaintiff. 

The  plaintiff  owned  other  islands  to  which  he  had  given 
the  names  of  Cedar  Island  and  Flora  Island,  which  names 
had  been,  at  his  instance,  used  to  designate  those  islands 
in  the  patent  from  the  Crown,  in  which  Cedar  Island  was 
described  as  containing  four- tenths  of  an  acre  and  Flora 
Island  as  one-tenth  of  an  acre,  as  surveyed. 

He  had  bought  Island  D  from  Pope,  who  was  the 
patentee,  the  area  being  given  in  the  patent  as  one  acre 
and  two-tenths  of  an  acre.  The  plaintiff,  after  his  pur- 
chase, called  the  island  Oak  Island  and  built  upon  it. 
That  was  in  1879. 

At  a  later  date  he  acquired  Beacon  Island,  containing 
about  fifteen  acres. 

It  is  necessary  to  understand  the  mode  adopted  in  assess- 
ing these  islands. 

Looking  at  the  rolls,  or  the  extracts  furnished  to  us,  it 
would  seem  as  if  the  usual  practice  was  to  value  the  land 
at  a  dollar  an  acre,  because  we  generally  find  the  same 
figure  in  the  area  column  and  in  the  valuation  column. 
The  fact  is,  however,  that  the  areas  are,  in  every  instance, 
except  as  to  Beacon  Island,  put  several  times  larger  than 
the  real  contents  of  the  island.  It  thus  appears  that  the 
assessor  did  not  trouble  himself  to  ascertain  even  the 
approximate  areas,  but  having  made  an  estimate  of  the 
assessable  value  of  the  island,  he  used  the  figure  thus 
arrived  at  for  both  columns. 

Thus  Island  D,  the  area  of  which  was  one  acre  and  two- 
tenths,  is  called  four  acres  and  valued  at  four  dollars  in 
each  of  the  years  1879,  1880,  1881,  and  1882. 

In  1879,  Cedar   Island  and  Flora  Island  are  entered 
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against  the  name  of  the  plaintiff.  The  value  of  the  two  is 
extended  as  $29,  and  in  the  area  column  that  figure  is 
divided  into  four  and  twenty-five,  as  if  Cedar  Island,  which 
was  only  four- tenths  of  an  acre  according  to  the  Govern- 
ment survey,  contained  four  acres,  and  Flora  Island 
twenty-five  acres  in  place  of  the  one-tenth  of  an  acre 
described  in  the  patent. 

The  explanation  is  that  the  assessor  supposed^the  island 
that  had  the  houses  on  it  was  Flora  Island.  It  really  was 
D  or  Oak  Island,  and  its  actual  area  was  less  than  an  acre 
and  a  half. 

In  1880  the  entry  is  not  quite  the  same.  Cedar  and 
Flora  Islands  are  assessed.  In  the  area  column  there  is 
the  figure  nine,  which  includes  both  islands.  The  column 
for  "  valuation  of  each  parcel  of  real  property,"  which  in 
the  other  years  is  left  blank,  has  this  time  four  and  five, 
being  seemingly  the  constituents  of  nine,  and  under  them 
"  H.  30,"  which  is  explained  to  mean  $30  for  the  house. 
Then  the  total  value  is  extended  as  $39. 

In  1881,  the  nine  as  area  and  the  thirty-nine  as  total 
value  are  repeated  without  the  analysis ;  and  in  1882  the 
assessment  is  for  Oak,  Cedar,  Flora,  and  Beacon  Islands 
and  a  portion  of  the  mainland  on  lot  24  in  the  7th  conces- 
sion. The  acreage  marked  against  the  group  of  islands  is 
fifteen  and  a  half,  with  thirty-nine  against  lot  24,  and  the 
valuation  is  extended  as  seventy-eight.  Whatever  portion 
of  this  represents  the  value  of  Island  D,  there  is  no  doubt 
of  that  island  being  in  this  year  assessed  to  the  plaintiff  as 
Oak  Island,  as  well  as  being  put  opposite  Pope's  name  as 
Island  D  on  the  non-resident  roll. 

The  defendant's  contention  is,  and  must  be,  that  a  cer- 
tain island  being  described  in  the  patent  as  Island  D,  and 
an  Island  D  being  assessed  for  the  four  years  in  question, 
the  land  is  liable  to  be  sold  for  the  taxes  on  that  assess- 
ment, even  though  the  owner  has  paid  and  the  municipality 
has  received  all  the  money  for  which  the  land  was  properly 
taxable.  In  other  words,  it  is,  in  effect,  insisted  that  the 
assessor's  error  in  mistaking  the  name  of  the  island  makes 
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it  obligatory  to  refer  the  assessment  to  the  little  island 
-called  Flora,  which  is  a  piece  of  rock  not  much  larger  than 
this  court  room,  notwithstanding  that  the  roll  itself  proves 
that  Island  D,  which  had  the  buildings  upon  it,  was  the 
one  really  intended. 

I  do  not  think  this  contention  can  be  maintained  upon 
anything  to  be  found  in  the  Assessment  Act. 

On  the  contrary  I  find  in  sec.  27  the  direction  that  "  as 
regards  the  lands  of  non-residents  who  have  not  required 
their  names  to  be  entered  in  the  roll  the  assessors  shall 
proceed  as  follows  :  *  *  2.  If  the  land  is  not  known  to 
be  sub-divided  into  lots,  it  shall  be  designated  by  its  bound- 
aries, or  other  intelligible  description;"  and  then  sub-sec.  3, 
which  relates  to  sub-divisions,  concludes  thus :  "  If  such 
quantity  is  a  full  lot,  it  shall  be  sufficiently  designated  as 
such  by  its  name  and  number,  but  if  it  is  a  part  of  a  lot, 
the  part  shall  be  designated  in  some  other  way  whereby 
it  may  be  known." 

"  Island  D"  was,  no  doubt,  a  sufficient  description  of  the 
land  granted  by  that  name  ;  but  any  other  distinctive  des- 
cription would  equally  satisfy  the  requirements  of  the  Act. 
"  Oak  Island,"  for  example,  which  was  a  fancy  name,  would 
serve,  as  it  did  in  1882  and  subsequent  years  ;  and  the 
island  would  be  sufficiently  described  as  "  John  Hall's 
island  with  the  houses  on  it."  That  would  be  really  more 
descriptive  than  the  fancy  name  which,  until  explained, 
would  convey  no  information. 

For  these  reasons  I  think  Mr.  Justice  Ferguson's  opinion 
that  all  taxes  on  the  island  were  paid  by  the  plaintiff  is 
correct. 

It  may  be  proper  to  notice  another  objection  to  the  sale 
which  was  the  subject  of  some  discussion. 

Under  sec.  109,  the  assessor,  who  is  furnished  with  a  list 
of  lands  on  which  taxes  are  three  years  in  arrear,  is  to 
ascertain  if  any  of  the  lands  in  the  list  are  occupied,  or  are 
incorrectly  described,  and  to  notify  the  occupants,  and  also 
the  owners,  if  known,  whether  resident  within  the  muni- 
cipality or  not,  upon  their  respective  assessment  notices 
that  the  land  is  liable  to  be  sold  for  arrears  of  taxes ;  then 
under  sees.  110  and  111  proceedings  are  taken,  the  result 


476 


ONTARIO  APPEAL  REPORTS. 


of  which  is  that  the  arrears  of  taxes  on  these  lands  appear 
on  the  collector's  roll  for  the  year  to  be  collected  like  other 
taxes,  and  then,  if  not  collected,  the  lands  (under  sec.  114) 
get  on  the  list  of  lands  for  sale. 

The  importance  attached  to  this  part  of  the  duties  of 
the  local  officials  is  marked  by  provisions  subjecting  them 
to  penalties  for  neglect  of  them.  I  am  inclined  to  think 
that  the  plaintiff's  island  D,  or  Oak  Island,  was  occupied 
as  that  term  was  interpreted  in  this  Court  in  Bank  of 
Toronto  v.  Fanning,  18  Gr.  391,  notwithstanding  that  he 
lived  upon  it  only  a  couple  of  months  every  summer  ;  and 
that  in  fact  it  ought  to  have  been  on  the  resident  roll  for 
1879  and  all  the  other  years  ;  but  that  the  plaintiff  was 
certainly  entitled  to  the  notice  under  sec.  109  in  respect  of 
the  assessment  of  the  island  as  Island  D. 

He  would,  in  all  probability,  have  received  the  notice  if 
the  assessor  had,  in  obedience  to  the  statute,  made  proper 
inquiries,  for  he  would  have  learned  that  Island  Jj  was  the 
occupied  island  which  he  had  been  assessing  under  the 
the  name  of  Flora  Island. 

The  assessor  did  actually  give  the  notice,  by  post  card, 
on  the  5th  of  May,  1882,  that  Cedar  Island  and  Flora 
Island  were  liable  to  be  sold,  and  the  plaintiff  promptly 
remitted  the  money,  thereby,  as  already  explained,  paying 
all  the  taxes  properly  payable  in  respect  of  Island  D. 

It  is,  therefore,  unnecessary  to  pursue  the  subject  of 
sec.  109. 

If  the  case  turned  upon  it,  I  think,  for  the  reasons  very 
forcibly  given  by  Sir  Adam  Wilson  in  JDeverill  v.  Coe,  it 
would  be  difficult  to  support  a  sale  where  the  assessor's 
duty  under  that  section  had  been  neglected. 

I  agree  that  we  should  dismiss  the  appeal. 

Osler,  J.  A. — I  agree  in  affirming  the  judgment  of  the 
Court  below  for  the  reasons  stated  therein,  and  also  for 
those  mentioned  in  the  judgment  of  Mr.  Justice  Patterson, 
which  I  have  had  an  opportunity  of  reading. 

Appeal  dismissed  with  costs. 
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Jennings  v.  The  Grand  Trunk  Railway  Company. 


Negligence — Compensation  for  death  caused  by  accident — R.  S.  0.  (1887), 
ch.  135 — Measure  of  damages — Life  policy —Setting  off  insurance  against 
damages — Administration — R.  S.  O.  (1877),  ch.  46— R.  S.  0.  (1887), 
ch.  50 — Express  messenger — Common  employment. 

Although  the  right  to  recover  damages  for  the  death  of  a  relative  occa- 
sioned by  the  wrongful  act,  neglect,  or  default  of  another  is,  under  the 
R.  S.  0.  (1887),  ch.  135,  limited  to  the  actual  pecuniary  loss  sustained 
by  the  plaintiff,  the  amount  of  a  policy  falling  in  by  the  death,  is  not 
necessarily  to  be  allowed  or  disallowed  in  computing  the  damages.  It 
is  merely  a  circumstance  to  be  taken  into  consideration  by  the  jury  on 
viewing  the  whole  question  of  pecuniary  loss  or  gain  in  consequence  of 
the  death. 

The  deceased  was  a  resident  of  Buffalo,  N.  Y. ,  being  at  the  time  of  his 
death,  which  occurred  in  the  county  of  Lincoln,  Ontario,  not  possessed 
of  any  real  or  personal  property  in  the  province  ;  the  plaintiff  (his 
widow)  obtained  letters  of  administration  from  the  Surrogate  Court  of 
York. 

Held,  the  grant  of  letters  by  the  Surrogate  Court  of  York  was  valid  and 
effectual,  and, 

Semble,  that  even  if  the  deceased  had  left  real  or  personal  estate  in  some 
other  county,  the  administration  obtained  in  York  had  effect  over  the 
personal  estate  of  the  deceased  in  all  parts  of  Ontario  until  revoked. 
LR.  S.  0.  (1877),  ch.  46.] 

Deceased  was  an  express  messenger,  and  as  such  was  being  carried  on  the 
defendants'  train  at  the  time  of  his  death,  without  a  ticket  or  payment 
of  fare,  under  a  contract  between  the  defendants  and  the  express  com- 
pany. 

Held,  that  the  deceased  being  lawfully  on  the  train,  the  defendants  were 

liable  for  negligence  in  causing  his  death. 
Held,  also,  that  the  deceased  was  the  servant  of  the  express  company, 

and  was  not  in  any  sense  engaged  in  any  common  employment  with 

the  servants  of  the  railway  company. 

This  was  an  appeal  by  the  defendants,  from  the  judgment 
of  the  Queen's  Bench  Division,  in  an  action  brought  by  the 
plaintiff  under  R.  S.  0.  ch.  128  (a)  as  the  widow  and  admin- 
istratrix of  W.  B.  Jennings,  to  recover  compensation  for 
the  loss  of  her  husband  who  was  killed  by  an  accident  which 
occurred  to  a  train  under  the  management  of  the  defendants 
on  the  10th  August,  1885.  The  case  was  tried  before  Wil- 
son, C.  J.,  and  a  jury  at  St.  Catharines,  and  the  plaintiff 
obtained  a  verdict  for  $6,000,  which  the  Divisional  Court 
subsequently  refused  to  set  aside. 

The  statement  of  claim  alleged  that  the  plaintiff's  hus- 
band was  a  passenger  by  regular  express  train  on  that 

(a)  Ch.  135  R.  S.  O.  18S7. 
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part  of  the  defendants'  line  known  as  the  Great  Western 
Division  between  Niagara  Falls  and  Windsor,  and  that  at 
a  swing  bridge,  by  means  whereof  the  railway  crossed  the 
Welland  Canal  at  or  near  Merritton  station  on  their  line, 
the  train,  through  the  negligence,  &c,  of  the  defendants, 
ran  violently  upon  said  bridge,  while  the  same  was  open 
to  allow  of  the  passage  of  a  vessel  upon  said  canal,  and 
before  the  same  could  be  closed,  by  means  whereof  the 
train  was  thrown  from  the  rails  and  wrecked,  and  the  said 
Jennings  so  severely  scalded  and  injured  that  he  died,  &c. 

The  defendants  pleaded  not  guilty  by  statute,  and  at  the 
trial,  besides  a  denial  of  the  alleged  negligence,  took  the 
following  objections  to  the  claim. 

1st.  That  as  the  deceased  had  no  personal  property  in 
the  province,  letters  of  administration  had  been  improperly 
granted,  and  the  plaintiff  had  therefore  no  status  as  adminis- 
tratrix, and  no  right  to  sue. 

2nd.  That  the  deceased  was  being  carried  as  a  messenger 
of  the  American  Express  Company,  under  an  agreement 
with  the  railway  company  which  exempted  the  latter  from 
liability  for  any  injury  which  any  officer,  messenger,  or 
servant  of  the  former  might  sustain  upon  the  railway  by 
means  of  the  default  or  negligence  of  the  railway  company. 

3rd.  That  the  deceased  was,  in  effect,  a  servant  of  the 
railway  company  engaged,  with  other  servants  of  the  com- 
pany, by  whose  negligence  the  accident  was  caused,  in  a 
common  employment,  running  a  train  carrying  passengers 
and  express  freight,  the  duty  of  taking  up  the  latter  being 
that  of  the  deceased. 

The  facts  proved,  apart  from  those  relied  upon  to  establish 
the  alleged  negligence  were,  that  the  plaintiff's  husband  was 
at  the  time  of  the  accident  which  caused  his  death  a 
messenger  in  the  employment  of  the  American  Express 
Company,  and  wras  then,  with  the  assent  of  the  defendants, 
lawfully  upon  the  train,  on  behalf  of  that  company,  in 
charge  of  the  parcels  and  other  express  matter  which  the 
railway  company  was  carrying  for  them.  His  residence 
and  fixed  place  of  abode  was  at  Buffalo,  and  he  had  at  the 
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time  of  his  death  no  property  in  Ontario.  His  death  took 
place  at  St.  Catharines  in  the  county  of  Lincoln,  and  letters 
of  administration  were  granted  to  the  plaintiff  by  the 
Surrogate  Court  of  the  county  of  York.  He  had  a  policy 
of  insurance  upon  his  life  for  $2,000,  payable  to  his  wife  in 
case  of  his  death,  the  amount  of  which  she  had  received 
from  the  insurance  company. 

The  defendants  proved  an  agreement,  dated  the  1st 
January,  1874,  between  the  Great  Western  Railway  Com- 
pany and  the  American  Express  Company,  by  which  that 
railway  company  agreed  to  furnish  the  express  company 
with  certain  facilities  for  the  conduct  of  their  business  on 
through  passenger  trains  between  the  Suspension  Bridge 
(Niagara)  and  Detroit,  in  consideration  of  certain  charges 
to  be  paid  therefor,  to  the  former.  Clause  3  of  the  agree- 
ment provided  that  the  railway  company  should  permit 
the  express  company  to  carry,  in  the  room  provided  on 
such  trains,  a  messenger  and  safe,  free  of  charge,  and  such 
express  goods  and  matter  as  they  might  have  to  carry  at 
the  rates  specified  in  the  agreement;  and  the  express 
company  agreed,  inter  alia,  that  the  railway  company  should 
not  be  liable  to  any  person,  whomsoever,  for  or  by  reason 
of  any  damage  or  injury  which  any  officer,  messenger,  or 
servant  of  the  express  company  might  sustain  upon  the 
railway  by  reason  of  the  negligence  or  default  of  the  rail- 
way company  its  officers  or  servants,  and  that  the  express 
company  would  indemnify  and  keep  harmless  the  railway 
company  against  any  action,  &c,  that  might  be  brought 
against  the  railway  company  by  reason  of  such  injury,  &c. 

This  agreement  was  to  be  in  force  for  five  years  from  its 
date,  and  accordingly  terminated  on  the  1st  January,  1879. 

A  letter  of  the  4th  April,  1879,  from  Mr.  Broughton,  the 
then  manager  of  the  Great  Western  Railway  Company,  to 
W.  G.  Fargo,  the  president  of  the  express  company,  was 
also  proved,  accepting  on  behalf  of  the  railway  company, 
and  re-stating,  the  terms  on  which  the  express  company 
had  offered  their  business  to  the  railway  company.  The 
terms  specified  related  entirely  to  the  charges  paid  by  the 
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express  company  for  their  through  and  local  business,  and 
the  mode  of  payment,  and  guarded  against  the  working  of 
the  latter  by  any  competing  railway.  The  letter  concluded : 
"  These  arrangements  to  be  embodied  in  a  formal  contract, 
containing  general  conditions  such  as  are  common  in  such 
contracts  for  the  protection  of  both  parties,  and  to  be 
executed  by  the  parties  under  their  seals.  The  new  con- 
tract to  be  for  one  year  certain,  and  thereafter  to  be  sub- 
ject to  termination  on  six  months'  notice." 

The  only  allusion  to  the  former  contract,  was  a  reserva- 
tion of  certain  claims  which  the  railway  company  had 
against  the  express  company  thereunder. 

No  formal  contract  was  ever  executed,  and  there  was  no 
evidence  of  what  general  conditions  were  common  in  such 
contracts. 

The  business  of  the  express  company  was  subsequently 
carried  on  by  the  Great  Western  Railway  Co.,  and  the 
defendants  continued  to  carry  it  on  in  the  same  manner  on 
the  terms  mentioned  in  the  above  letter. 

There  was  no  evidence  that  the  deceased  had  notice  of 
the  terms  of  either  agreement. 

The  appeal  came  on  for  hearing  before  this  Court  on 
the  7th  of  April,  1887* 

Osier,  Q.C.,  for  the  appellants. 
Maclaren,  for  the  respondent. 

September,  6, 1887.  Osler,  J.  A. — Upon  a  full  consider- 
ation of  the  facts  disclosed  by  the  evidence,  I  am  of  opinion 
that  the  judgment  appealed  from  (of  the  reasons  for 
which  we  have  no  note  or  report),  ought  to  be  affirmed. 
And  first,  with  regard  to  the  question  of  the  defendants' 
negligence,  I  will  observe  that  there  was  ample  evidence  to 
sustain  the  finding  of  the  jury.  It  has  been  assumed, 
throughout,  that  these  defendants  were  lawfully  operating 
the  road  and  exercising  the  franchise  of  the  Great  Western 
Railway,  and  if  so,  it  was  plainly  their  duty  to  come  to  a  stop 

*  Present — Hagarty,  C.  J.  0. ,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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before  crossing  the  Welland  Canal :  Great  Western  R.  W.  Go. 
v.  Brown,  3  &  0.  R.159. 

This  they  failed  to  do  because,  as  the  jury  have  found, 
the  air-brakes  were  out  of  order,  and  the  hand-brakes  were 
not  applied,  as  they  might  have  been,  in  proper  time  to 
arrest  the  train.  The  inference  that  the  air-brakes  had  not 
been  thoroughly  tested  before  the  train  left  the  Suspension 
Bridge,  less  than  half  an  hour  before  the  accident,  is  very 
strong,  and  one  which  the  jury  were  fully  justified  in 
adopting.  So  also  as  to  the  failure  to  apply  the  hand- 
brakes when  it  was  found  that  the  air-brakes  were  not 
working. 

The  other  grounds  of  defence  appear  to  me  to  have  no 
substantial  foundation. 

It  is  almost  unnecessary  to  look  outside  of  the  statute 
for  reasons  to  uphold  the  validity  of  the  plaintiffs  letters 
of  administration.  The  case  of  Irwin  v.  Bank  of  Montreal, 
38  U.C.  R  375,  and  the  authorities  there  referred  to,  shew 
that  the  grant  of  letters  of  administration  is  a  proceeding 
in  rem  which  cannot  be  questioned  while  it  stands,  if  the 
Court  had  jurisdiction,  and  if  the  person  on  whose  supposed 
death  the  administration  was  issued  be  really  dead. 

In  Grant  v.  The  Great  Western  R  W.  Co.,  7  C.  P.  438  ; 
S.  G.,in  App.  5  U.  C.  L.  J.  210,  it  was  held  under  the 
former  Probate  Act  of  33  Geo.  III.  ch.  8,  that  the  jurisdic- 
tion of  the  Surrogate  Court  to  grant  letters  of  administra- 
tion did  not  depend  upon  the  goods  of  the  deceased  being 
of  the  value  of  £5,  and  the  present  Act  contains  no  such 
limitation. 

The  status  of  the  plaintiff  as  administratrix  in  fact,  under 
letters  of  administration  granted  by  a  competent  court,  is 
clear.  The  objection,  indeed,  is  not  that  the  letters  were 
granted  by  the  wrong  court,  but  that  they  could  not  be 
granted  by  any  Court,  because  the  deceased  had  no  real  or 
personal  estate  in  Ontario. 

A  short  reference  to  the  provisions  of  the  Surrogate 
Act  (a)  will  shew  that  this  contention  is  unfounded.  The 
KJth  section  of  the  Act  declares  to  what  particular  courts 
61 — VOL.  XV.  A.R. 
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the  grant  of  probate  shall  belong,  viz.:  1st ;  to  the  Surrogate 
Court  of  the  county  in  which  the  deceased  had,  at  the  time 
of  his  death,  his  fixed  place  of  abode  ;  2nd.  If  he  had  then 
no  fixed  place  of  abode  in,  or  resided  out  of,  Ontario,  the 
grant  may  be  made  by  the  Surrogate  Court  of  any  county 
in  which  he  had  real  or  personal  estate  ;  and  3rd.  In  other 
cases  the  grant  shall  belong  to  the  Surrogate  Court  of  any 
county.  In  this  instance  the  deceased  had  no  fixed  place 
of  abode  in  Ontario,  nor,  according  to  the  evidence,  had  he 
at  the  time  of  his  death  any  personal  or  real  estate  in  any 
county  therein.  The  case  therefore  fell  within  the  3rd 
sub-sec.  of  sec.  16,  and  any  Surrogate  Court,  and  therefore 
that  of  York,  had  jurisdiction  to  grant  letters  of  adminis- 
tration. 

The  34th  and  35th  sections  make  it  very  clear  that  the 
existence  of  personal  or  real  estate  is  not  essential  to  the 
jurisdiction.  The  former  provides  for  the  proofs  to  lead 
grant,  where  the  deceased  had  no  fixed  place  of  abode  in 
Ontario. 

That  fact  is  to  be  made  to  appear  by  affidavit,  and  that 
the  deceased  died  leaving  personal  or  real  estate  within 
the  county  in  the  Surrogate  Court  of  which  the  application 
is  made,  or  leaving  no  personal  or  real  property  in  Ontario 
as  the  case  may  be.  This  last  clause  was  added  by  40 
Vict.  ch.  7,  Sched.  A  62,  and  probably  for  the  purpose  of 
harmonizing  the  3  sub-sees,  of  sec.  16. 

The  35th  section  enacts  that  the  affidavit  mentioned  in 
section  34,  for  the  purpose  of  giving  a  particular  court 
jurisdiction,  shall  be  conclusive  for  the  purpose  of  author- 
ising the  exercise  of  such  jurisdiction,  and  that  no  grant 
shall  be  liable  to  be  recalled,  revoked,  or  otherwise  im- 
peached by  reason  that  the  deceased  had  no  fixed  place  of 
abode  within  the  particular  county  at  the  time  of  his 
death,  or  had  personal  or  real  estate  therein  at  the  time  of 
his  death. 

It  was  suggested  on  the  argument,  though  no  point  was 
made  of  it  at  the  trial,  that  the  deceased  must  have  left 
(a)  R.  S.  0.  1877,  ch.  46. 
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personal  property  in  the  county  in  which  he  died,  consist- 
ing at  least  of  clothing  and  trifling  effects  usually  carried 
on  the  person,  so  that  the  grant  would  belong  to  the  Sur- 
rogate Court  of  Lincoln,  and  not  to  that  of  York.  The 
4th  sub-sec.  of  sec.  16,  however,  enacts  that  probate  or 
letters  of  administration  by  whatever  court  granted,  shall, 
unless  revoked,  have  effect  over  the  personal  estate  of  the 
deceased  in  all  parts  of  Ontario. 

The  answer  to  the  defendants'  next  objection,  namely,  that 
the  deceased  was  being  carried  under  a  special  agreement 
with  his  employers,  by  which  the  defendants  were  absolved 
from  liability  for  accidents  occurring  through  their  negli- 
gence, is,  that  no  such  agreement  was  proved  in  fact.  The 
only  agreements  of  which  any  evidence  was  given,  were 
made,  not  with  the  defendants  but  with  the  Great  Western 
Railway  Company ;  and  even  if  it  be  assumed  that  the 
defendants  were  working  under  the  terms  of  the  second 
agreement,  viz.,  the  letter  of  the  4th  April,  1879,  that  con- 
tains no  stipulation  in  regard  to  indemnity,  as  did  the 
expired  agreement  of  the  1st  January,  1874.  We  need 
not,  therefore,  decide  whether  notice  to  the  deceased  of  the 
terms  of  the  agreement  with  his  employers,  was  essential 
to  be  proved  in  such  an  action  as  this,  as  the  learned  Chief 
Justice  at  the  trial,  held  that  it  was.  My  present  impres- 
sion is,  that  if  the  case  turned  upon  the  effect  of  the 
agreement  of  the  1st  January,  1874,  this  ruling  was 
correct. 

In  the  absence  of  actual  notice  to  the  deceased  that  he 
was  travelling  at  his  own  risk,  that  agreement  might  well 
be  regarded,  as  between  the  railway  company  and  the 
injured  party,  merely  as  a  contract  by  the  express  company 
to  indemnify  the  railway  company. 

See  Alexander  v.  The  Toronto  and  Nvpissing  R.  W.  Co., 
33  U.  C.  R.  474  ;  35  U.  C.  R.  453,  and  Gallin  v.  The  London 
and  Northwestern  R.  W.  Co.,  L.  R.  10  Q.  B,  212. 

There  being  then,  as  I  hold,  no  agreement  that  the 
deceased  should  travel  at  his  own  risk,  it  is  not  material  in 
an  action  like  this,  that  there  was  no  contract  of  carriage 
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between  him  and  the  railway  company.  He  was  lawfully 
on  their  train  as  a  passenger  with  their  assent,  or  under 
some  agreement,  express  or  implied,  betwxen  them  and 
the  express  company,  and  a  duty  was  thereby  cast  upon 
the  railway  company  to  carry  him  safely.  It  can  hardly 
be  necessary  now  to  cite  authorities  upon  this  point.  Most 
of  them,  I  think,  are  referred  to  and  discussed  in  the 
recent  case  of  Foulkes  v.  The  Metropolitan  District  R, 
W.  Co.,  5  C.  P.  D.  157.  To  paraphrase  slightly,  the  lan- 
guage there  used  by  Bramwell,  L.  J.,  though  the  con- 
tract was  with  the  express  company,  the  plaintiff  is  entitled 
to  recover  against  these  defendants.  There  would  be  no  duty 
of  contract,  and  consequently  no  cause  of  action  for  a  non- 
feasance. But  there  would  be  that  duty  which  the  law 
imposes  on  all,  namely,  to  do  no  act  to  injure  another.  It 
is  clear  that  if  a  porter  of  the  defendants  had  run  a  truck 
against  the  plaintiff  at  the  station  and  hurt  him  he  could 
maintain  his  action  against  the  defendants.  Baggallay,  J., 
says : 

"Whether  the  defendants  were  or  were  not  entitled  to  any 
share  or  interest  in  the  price  paid  by  the  plaintiff  for  his 
ticket,  appears  to  me  to  be  a  matter  of  no  importance  as 
regards  the  obligation  which  they  took  upon  themselves 
when  they  invited  and  received  him  as  a  passenger  by  their 
'train  to  carry  him  safely  to  his  journey's  end,  and  to  cause 
him  no  injury  by.  the  way  by  wilful  or  careless  acts  or 
omissions." 

And  in  Austin  v.  Great  Western  R.  W.  Co.,  L.  B.  2  Q.  B. 
442,  Blackburn,  J.,  says  : 

"  I  think  that  what  was  said  in  the  case  of  Marshall 
v.  The  York  R  W.  Co.,  11  C.  B.  655,  was  quite  correct.  It 
was  there  laid  down  that  the  right  which  a  passenger  by 
railway  has  to  be  carried  safely  does  not  depend  upon  his 
having  made  a  contract,  but  that  the  fact  of  his  being  a 
passenger  casts  a  duty  on  the  company  to  carry  him 
safely." 

A.s  the  deceased  was  proved  to  have  been  on  the  train 
as  a  passenger,  the  case  of  Blachmore  v.  Toronto  Street  R 
W.  Co.,  38  U.  C.  R.  172,  207,  does  not  apply.     That  was 
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the  case  of  a  newsboy  getting  upon  the  car  to  pass  through 
it  as  a  mere  volunteer  by  the  license  of  the  company,  who 
lost  his  life  in  consequence  of  a  defect  in  or  absence  of  a 
step  on  the  platform  of  the  car.  The  distinction  was  there 
pointed  out  between  an  injury  arising  from  such  a  defect 
and  one  caused  by  careless  driving,  or  collision,  or  any 
other  injury  received  in  the  act  of  carrying. 

The  defendants'  last  objection  is  also  entirely  unsup- 
ported by  the  evidence.  The  rule  as  stated  by  Erie,  C.  J.,  in 
Tunney  v.  The  Midland  R  W.  Co.,  L.  K  1  C.  P.  291, 
296,  is,  "  that  a  servant  when  he  engages  to  serve  a 
master,  undertakes  as  between  himself  and  the  master  to 
run  all  the  ordinary  risks  of  the  service,  including  the 
risk  of  negligence  on  the  part  of  a  fellow  servant  when 
he  is  acting  in  the  discharge  of  his  duty  as  servant  of 
him  who  is  the  common  master  of  both." 

Here  there  was  neither  a  common  employment  nor  a  com- 
mon service.  The  deceased  was  employed  by  the  express 
company,  and  by  them  only;  so  far  as  appears  the  defendants 
had  no  control  over  him  and  no  relation  existed  between 
them  and  him.  They  were  simply  carrying  goods  for  the 
express  company  on  terms  which  we  may  presume  were 
sufficiently  advantageous  to  them  to  permit  the  deceased 
to  receive  and  to  be  in  charge  of  such  goods  on  their 
train,  and  in  that  capacity  to  travel  up  and  down  thereon 
without  purchasing  a  ticket  on  each  occasion.  In  no 
sense  can  he  be  said  to  have  been  engaged  with  their 
servants  in  a  common  employment  of  managing  the  train 
or  conducting  their  business.  He  could  only  look  to  the 
express  company  for  his  wages,  and  they  only,  so  far  as 
appears,  would  have  been  liable  for  the  loss  of,  or  injury 
to  goods,  received  by  them  for  transmission,  caused  by  his 
negligence  ;  Abraham  v.  Reynolds,  5  H.  &  N.  143  ;  Swan- 
son  v.  North  Eastern  R.  W.  Co.,  3  C.  P.  D.  341. 

On  the  question  of  damages,  one  point  remains  to  be 
noticed.  The  defendants  contended  at  the  trial,  and  also 
on  the  appeal  that  the  amount  of  the  life  insurance  policy 
in  favor  of  the  plaintiff,  should  have  been  deducted  from. 
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the  verdict  or  allowed  by  the  jury  in  assessing  the  dam- 
ages. 

The  learned  Chief  Justice  was  of  that  opinion,  but  felt 
himself  obliged  to  rule  in  accordance  with  the  then  recent 
decision  of  the  Divisional  Court  in  the  Beckett  Case  (a)  that 
the  existence  of  such  a  policy  did  not  affect  the  damages. 
That  decision  having  been  affirmed  by  this  court,  and 
also  by  the  Supreme  Court  of  Canada,  though  with  great 
difference  of  opinion,  we  must  now  take  it  so  far  as  this 
court  is  concerned,  that  the  jury  were  rightly  directed. 
The  judgment  of  the  Supreme  Court  has  not  been  reported, 
and  I  cannot  say  that  I  have  seen  any  reason  to  alter  the 
view  I  expressed  on  this  point  when  the  case  was  in  this 
-court. 

I  think  we  can  only  dismiss  the  appeal. 

Hagarty,  0.  J.  0. — I  agree  that  the  appeal  must  be 
dismissed. 

I  do  not  think  we  can  find  any  substantial  difference 
between  this  case  and  Beckett  v.  Grand  Trunk  R.  W.  Co., 
where  leave  to  appeal  was  refused  by  the  Privy  Council. 

For  myself,  I  remain  of  the  opinion  that  the  Judge  at 
the  trial  should  not  specifically  direct  the  jury  either  to 
allow  or  disallow  any  life  insurance  falling  in  by  the 
death. 

The  whole  financial  position  of  the  deceased  at  his  death 
— the  pecuniary  position  of  the  widow  and  children  con- 
sequent on  the  death — every  advantage  as  well  as  dis- 
advantage arising  from  the  death — viewed  solely  in  a 
pecuniary  light,  are  proper  for  the  consideration  of  the 
jury,  who  should  be  directed  to  view  the  claim  for  damages 
solely  in  such  light,  and  considering  the  whole  view  of 
consequent  loss  or  gain. 

Burton,  J.  A.,  concurred. 

Patterson,  J.  A. — I  concur  in  the  judgment  delivered 
by  my  brother  Osier,  but  give  no  opinion  as  to  what  the 

(a)  Beckett  v.  Grand  Trunk  R.  W.  Co.,  13  A.  R.  174. 
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liability  of  the  railway  company  would  have  been,  or  if 
any  liability  to  the  deceased  or  his  representatives  would 
have  existed  if  he  had  been  carried  on  a  special  contract 
like  that  which  the  express  company  had  had  with  the 
Great  Western  Railway  Company. 

As  to  the  question  of  the  policy  ,  I  have  nothing  to  add 
to  what  I  said  in  Beckett's  Case. 

[This  judgment  was  affirmed  by  the  Privy  Council,  13  App.  Cas.  800.] 


Dominion  Savings  and  Investment  Society  v.  Kilroy. 

Married  Women's  Act — R.  S.  0.  1877  ch.  125  sees.  5-7 — Wife's  separate 

property. 

A  married  woman  carried  on  business  in  her  own  name,  the  business 
being  managed  for  her  by  her  husband.  For  the  purpose  of  the  busi- 
ness she  purchased  the  goods  constituting  her  stock  in  trade,  and  which 
the  vendors  sold  to  her  upon  her  credit  exclusively,  and  not  to  her 
husband. 

held,  that  even  though  the  business  might  not  be  the  business  of  the 
wife  carried  on  by  her  separately  from  her  husband,  within  the  mean- 
ing of  section  7,  so  as  to  protect  the  earnings  from  her  husband's  credi- 
tors, the  goods  so  sold  to  the  wife  were  her  own  property,  under  section 
5  of  the  Act,  and  were  not  liable  to  be  taken  in  execution  at  the  suit 
of  the  husband's  creditors. 

Whether  this  would  be  so  with  regard  to  goods  purchased  and  to  be  paid 
for  out  of  earnings  of  such  a  business  :  Qucere. 

Judgment  of  the  C.  P.  D.  affirmed. 

This  was  an  interpleader  proceeding  to  try  whether  at 
the  time  of  their  seizure  by  the  sheriff  the  goods  seized 
were  as  against  the  claimant  Mrs.  Catherine  Kilroy,  wife 
of  the  defendant,  liable  to  be  seized  in  execution  under  a 
writ  of  fieri  facias,  issued  upon  the  judgment  against 
Thomas  E.  Kilroy,  in  the  action. 

The  issue  was  tried  at  Sandwich,  on  the  28th  March, 
1887,  before  Gait,  J.,  and  a  jury,  when,  the  jury  having 
been  dismissed  by  consent  of  parties,  judgment  was  given 
for  the  claimant. 
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A  motion  by  way  of  appeal  from  that  judgment  and  to 
enter  judgment  for  the  plaintiffs — the  execution  creditors 
— was  made  before  the  Divisional  Court  on  the  25th  June 

r 

1887,  and  was  dismissed,  with  costs. 

The  plaintiffs  thereupon  appealed  to  this  Court,  and  the 
appeal  came  on  for  hearing  on  the  17th  and  18th  April, 
1888* 

Osier,  Q.C.,  and  W .  M.  Douglas,  for  the  appellants. 
Moss,  QC,  for  the  respondent. 

May  8,  1888.  Burton,  J.  A. — This  case  arose  since  the 
passing  of  the  Married  Women's  Act  of  1884,  but  the  result 
should  have  been  the  same  if  the  case  had  arisen  under 
the  former  Acts. 

I  must  confess  that  I  entirely  agree  with  and  indorse 
the  judgment  given  by  Mr.  Justice  Gait,  in  Meakin  v. 
Sampson,  28  C.  P  360,  and  agree  with  him  in  the  remark 
that,  there  as  here,  the  section  of  the  Act  as  to  the  wife's 
personal  earnings,  and  the  proceeds  and  profits  of  any  occu- 
pation, or  trade  carried  on  by  her  separately  from  her  hus- 
band, has  no  application  whatever  to  such  a  case  as  that 
before  us,  where  the  question  is  not  as  to  those  proceeds  or 
profits,  but  as  to  goods  acquired  by  her  since  her  marriage, 
it  is  immaterial  whether  by  contract  or  by  gift,  so  long 
only  as  they  did  not  come  to  her  by  gift  from  the  husband 
during  coverture. 

I  attach  no  weight  whatever  to  the  question  of  whether 
she  had  any  power  to  contract  with  Mr.  Watt  or  not ;  that 
was  Mr.  Watt's  affair,  if  he  chose  to  give  goods  to  the  mar- 
ried woman,  they  would  still  remain  her  property,  and 
would  not  pass  to  the  husband ;  and  if  he  sold  to  her 
knowing  that  she  was  a  married  woman,  no  fraud  being 
practiced  upon  him,  but  the  sale  being  carried  out  with 
such  knowledge,  and  the  knowledge  that  if  dishonestly 
disposed,  she  could  refuse  to  pay  for  them,  it  would  not,  in 
my  view  of  the  law,  make  the  slightest  difference  ;  he 

*  Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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might  lose  the  price  of  his  goods,  but  that  would  not  vest 
them  in  the  husband. 

The  statute  which  was  intended  to  remove  some  of  the 
very  harsh  provisions  of  the  common  law  respecting  mar- 
ried women,  never  could  have  contemplated  that  she  should 
be  prevented  purchasing  goods  from  her  own  means  or  on 
her  own  credit,  when  her  husband  is  insolvent,  and  unable 
consequently  to  hold  property  himself,  and  employing  him 
to  make  the  purchases  as  her  agent.  There  is  always  the 
risk  of  a  jury  finding  that  the  transaction  is  colourable, 
and  the  moneys  advanced  by  the  husband  ;  that  is  a  risk 
to  which  she  may  be  unfortunately  exposed;  but  where, 
as  in  the  present  case,  the  evidence  clearly  establishes  that 
the  merchant  furnishing  the  goods,  would  not  have  entrusted 
them  to  the  husband,  knowing  that  he  was  insolvent, 
but  was  willing  to  sell  them  to  the  wife ;  nothing  but  a 
process  which  lam  almost  inclined  to  speak  of  as  legerde- 
main, could  transfer  that  property  to  the  husband  and  make 
it  liable  for  his  debts. 

Of  course,  I  quite  agree  that  where  the  whole  thing  is  a 
scheme  or  device  to  enable  the  husband  to  obtain  property 
and  incur  liabilities  on  the  faith  of  that  property  being  his 
from  being  in  his  apparent  possession,  very  different  con- 
siderations arise.  Here,  neither  the  execution  creditors  who 
are  the  claimants  nor  any  other  creditors  have  been  de- 
ceived, and  it  is  a  question  solely  of  property,  the  evidence 
being  all  one  way. 

The  question  in  Murray  v.  McOallum,  8  A.  R.  275,  was 
altogether  different  under  a  different  section  of  the  Act, 
founded  upon  the  property  having  been  purchased  from 
earnings  which  were  not  the  separate  earnings  of  the 
wife. 

I  think  the  appeal  should  be  dismissed. 

Patterson,  J.  A. —I  think  we  should  affirm  the  judg- 
ment of  the  Court  below. 

The  objections  urged  against  it  are  founded,  as  it  seems 
to  me,  upon  the  idea  that  the  transaction  under  which  the 
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defendant  claims  the  goods  requires  to  be  supported  under 
the  seventh  section  of  the  statute  R  S.  O.  1877,  ch.  125. 

That  section  protects  from  the  husband's  creditors  the 
wages  and  personal  earnings  of  a  married  woman,  and  any 
acquisitions  therefrom,  and  all  proceeds  or  profits  from 
any  occupation  or  trade  which  she  carries  on  separately 
from  her  husband,  or  derived  from  any  literary,  artistic,  or 
scientific  skill,  and  all  investments  of  such  wages,  earnings, 
moneys,  or  property. 

The  goods  at  present  in  question  were  not,  like  the  goods 
which  were  the  subject  of  the  action  of  Murray  v.  McCal- 
lum,  8  A.  R.  275,  the  produce  of  such  earnings,  and  the 
title  to  them  must  be  determined  on  other  grounds. 

Section  five  enables  the  wife  to  hold  and  enjoy  her  per- 
sonal property,  whether  owned  by  her  before  marriage 
or  acquired  by  her  by  inheritance,  bequest,  or  gift,  or  as 
next  of  kin  to  an  intestate,  or  in  any  other  way,  after 
marriage,  free  from  the  debts  and  obligations  of  her  hus- 
band, the  only  exception  being  property  received  by  her 
from  her  husband  during  coverture. 

The  plaintiffs  here  undertake  to  prove  the  goods  to  be 
the  goods  of  the  husband  and  liable  to  be  taken  in  execu- 
tion for  his  debt ;  not  a  debt  contracted  on  the  strength  of 
any  apparent  ownership  of  these  goods,  but  an  old  debt. 

The  husband,  if  he  has  title,  must  have  got  it  in  one  of 
two  ways  :  either  as  purchaser  of  the  goods  from  the  whole- 
sale dealers,  or  by  marital  right  to  the  personal  property  of 
his  wife. 

Now  if  the  goods  ever  were  the  wife's,  they  remained 
hers.  Section  five  prevented  the  title  passing  to  the  hus- 
band. 

Can  it  be  held  that  the  husband  purchased  them,  and 
took  title  from  the  wholesale  dealers  ?  The  evidence  is 
that  they  were  sold  to  the  wife,  the  husband  acting  as  her 
agent,  but  paying  no  money  of  his  own,  and  not  pledging 
his  credit.  The  vendors  sold  to  the  wife,  and  would  not 
have  given  credit  to  the  husband.  Unless  we  hold  that  a 
married  woman  cannot  under  such  circumstances  purchase 


XV.]  DOMINION  SAVINGS  SOCIETY  V.  KILROY.  491 

goods,  but  that  as  a  matter  of  law  the  purchaser  is  the 
husband,  without  reference  to  the  intention  of  the  parties, 
it  seems  to  me  impossible  to  ignore  the  title  of  the  wife. 

The  earnings  from  the  business  and  the  right  to  them, 
when  the  business  is  conducted  by  the  husband  either 
altogether  or  to  such  an  extent  as  to  make  it  impossible  to 
say  that  the  wife  carried  it  on  separately  from  her  hus- 
band, are  different  matters  and  need  not  now  be  discussed. 

Whether  the  husband  works  the  wife's  farm  or  trades 
with  the  wife's  goods,  it  by  no  means  follows  that  because 
the  proceeds  or  profits  may,  under  some  circumstances,  or 
•even  under  ordinary  circumstances,  be  legally  the  hus- 
band's, the  ownership  of  the  land  or  the  goods  passes  to 
him. 

Osler,  J. A. — This  case  arises  under  the  recent  Married 
Woman's  Property  Act,  47  Vict.  ch.  19  (0.),  and  looking  at 
the  issue  alone,  which  is  in  a  very  unusual  form,  it  appears 
to  me  that  we  can  only  dismiss  the  appeal. 

That  the  business  carried  on  in  the  store  rented  to  the 
wife,  was  not  a  business  carried  on  by  her  separately  from 
her  husband  within  the  meaning  of  section  7  of  the  R.  S.  0. 
1877,  ch.  125,  or  47  Vict.  ch.  19  (0.),  sec.  3,  I  have  no  doubt. 
It  was  simply  a  business  not  carried  on  by  her  at  all,  but  by 
her  husband  in  her  name.  Whether  a  business  so  carried 
on  can  be  said  to  be  one  in  which  the  husband  has  no  pro- 
prietary interest,  which  is  the  expression  used  in  the  pres- 
ent Act,  R.  S.  0.  1887,  ch.  132,  sec.  5,  is  a  question  which 
does  not  arise  in  this  proceeding.  But  the  fact  of  the 
proceeds  and  profits  of  the  trade  not  being  the  wife's,  is 
not  the  test  of  the  execution  creditor's  right  to  seize  the 
goods  or  stock  with  which  the  trade  is  carried  on,  as  being 
the  husband's.  If  these  very  goods  were  in  fact  sold  on 
credit  to  the  wife,  the  husband  was  not  the  purchaser,  and 
could  not  have  been  liable  for  the  price  to  the  vendors. 
]f  they  became  the  wife's,  they  would  be,  within  the  very 
words  of  the  47  Vict.  ch.  19,  sec.  3,  property  acquired  by 
the  married  woman  after  marriage.    If  they  were  not  the 
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wife's  because  of  her  inability  to  contract,  she  having  no 
separate  property,  they  remained  the  goods  of  the  vendors  ; 
and  thus,  though  they  have  made  no  claim  in  respect  of 
them,  were  under  the  terms  of  the  issue,  not  liable  to  be 
seized  under  the  execution  against  her  husband.  It  is  not 
proved  that  the  sale  was  a  fraudulent  or  colourable  sale, 
nor  is  there  any  satisfactory  reason  for  thinking  that  the- 
transaction  was  not  just  what  the  seller  of  the  goods  says 
it  was.  That  being  so,  it  is  sufficient  to  say  that,  under 
the  form  of  the  issue  the  plaintiffs  cannot  recover. 

If  it  had  been  shewn  that  the  goods  had  been  actually 
paid  for,  a  different  question  would  have  arisen — namely, 
whether  they  had  been  so  paid  for  out  of  the  proceeds  and 
profits  of  the  trade,  which,  as  I  have  said,  clearly  under 
the  circumstances,  belong  to  the  husband. 

Hagarty,  C.  J.  0.,  concurred. 


Appeal  dismissed  with  costs. 
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Crown  lands— Free  Grant  and  Homesteads'  Act — JR.  S.  0.  1877,  ch. 
sec.  3 — Patent — Reservation  by  order  in  council — Trespass. 

Plaintiff  was  a  locatee  of  a  free  grant  and  homestead  lot  which  at  the 
time  he  located  it,  in  May,  1877,  was  subject  to  a  regulation  of  an 
Order  in  Council  of  the  27th  of  May,  1869,  providing  that  holders  of 
timber  licenses  should  have  the  right  to  haul  their  timber  or  logs  over 
the  uncleared  portion  of  any  land  so  located,  and  to  make  necessary 
roads  thereon  for  that  purpose,  &c.  The  patent  in  favor  of  plaintiff  was 
issued  in  June,  1883,  and  contained  only  the  usual  reservations  of  mines, 
minerals,  and  navigable  waters.  The  defendant  was  the  holder  of  a 
timber  license  issued  after  the  date  of  the  patent,  and  justified  the 
trespasses  complained  of  under  the  authority  of  the  Order  in  Council. 

Held,  that  the  only  reservations  or  exceptions  from  the  grant  were  those 
mentioned  in  the  patent,  and  that  the  plaintiff's  land  was  not  subject 
to  the  regulations  of  the  Order  in  Council. 

■Semble,  that  such  regulations  apply  only  before  the  issue  of  the  patent  to 
lands  located  under  the  Order  in  Council,  and  then  only  so  far  as  rights 
of  way,  &c. ,  are  expressly  conferred  upon  the  licensee  by  the  terms 
of  his  license. 

Judgment  of  Q.  B.  D.  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Queen's  Bench  Division  pronounced  on  the  11th  of 
March, .1887,  reversing  the  judgment  entered  at  the  trial 
by  Rose,  J.,  in  favor  of  the  defendant,  and  directing  a 
verdict  to  be  entered  for  a  perpetual  injunction  in  favor  of 
the  plaintiff  and  for  $100  damages  with  costs  of  suit,  and 
came  on  for  hearing  on  the  10th  of  April,  1888  * 

McCarthy,  Q.C.,  and  Moss,  Q.C.,  for  the  appellant 

J.  K.  Kerr,  Q.C.,  and     A.  Paterson,  for  the  respondent. 

The  facts  are  clearly  stated  in  the  judgment  of  Patterson, 

J.  A. 

May  8,  1888.  Patterson,  J.  A. — I  have  no  doubt  of  the 
•correctness  of  the  judgment  of  the  Divisional  Court,  or  of 
the  views  enunciated  by  the  learned  Chief  Justice  in  the 
judgment  he  delivered  as J,he  judgment  of  that  Court. 

The  matter  seems  to  me  very  simple. 

The  plaintiff  complains  of  a  trespass  committed  by  the 
defendant  by  entering  on  his  land  and  cutting  roads  for 

*  Present.  —  Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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hauling  his  timber,  and  of  personal  violence  by  the  defen- 
dant's servants. 

The  plaintiff  is  patentee  of  the  lands. 

The  defendant  justifies  under  a  license  to  cut  timber 
on  other  lands,  and  contends  that  the  effect  of  the  Fre& 
Grants  and  Homestead  Acts,  under  which  the  plaintiff  ob- 
tained his  patent,  was  to  entitle  him  to  draw  out  his  timber 
across  the  plaintiffs  land. 

We  have  accordingly  listened  to  a  discussion  of  various 
provisions  of  those  Acts,  a  great  part  of  which  was  wide 
of  the  real  question,  if  I  am  right  in  my  understanding  of 
the  matter. 

The  plaintiff's  patent  bears  date  the  14th  June,  1883. 
It  purports  to  grant,  under  the  "  Free  Grants  and  Home- 
steads' Act,"  to  Alexander  Dunkin,  a  Free  Grant  settler,  his 

heirs  and  assigns  for  ever,  the  lot  in  question  "  saving, 
excepting,  and  reserving,  nevertheless  unto  us,  our  heirs 
and  successors,  all  gold,  silver,  copper,  lead,  iron,  or  other 
mines  or  minerals,  and  the  free  uses,  passsage  and  enjoy- 
ment of,  in,  over,  and  upon  all  navigable  waters  that  shall 
or  may  be  hereafter  found,  on  or  under  or  be  flowing 
through  or  upon  any  part  of  the  said  parcel  or  tract  of 
land  hereby  granted  as  aforesaid." 

There  is  nothing  unusual  in  the  form  of  this  grant.  The 
reservation  of  mines  is  what  we  are  accustomed  to  see  in 
other  patents,  as  is  also  the  exception  of  navigable  water* 
which,  being  public  highways,  could  not,  in  the  absence  of 
statutory  authority,  be  granted  by  the  Crown.  We  miss 
the  reservation  of  pine  trees  with  which  we  are  familiar  in 
the  old  provincial  patents,  but  that  is  accounted  for  by 
sub-sec.  2  of  sec.  10,  R.  S.  0.  ch.  24. 

Section  10  enacted  that  all  pine  trees  growing  or  being 
upon  any  land  located  under  the  Act,  and  all  gold,  silver 
copper,  lead,  iron,  or  other  mines  or  minerals  should  be 
considered  as  reserved  from  the  location,  and  should  be 
the  property  of  Her  Majesty,  giving,  however,  to  the  locatee 
the  right  to  clear  and  cut  timber  for  building,  fencing,  and 
fire  wood ;  and  sub-section  2  declared  that  all  trees  remain- 
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ing  on  the  land  at  the  time  the  patent  issued  should  pass 
to  the  patentee. 

Section  10  was  repealed  in  1880  by  43  Vict.  ch.  4,  (0.) 
and  a  new  section  substituted,  which,  amongst  other  things, 
directed  that  the  patents  for  all  lands  thereafter  located  or 
sold  should  contain  a  reservation  of  all  pine  trees  standing 
or  being  on  the  land,  which  pine  trees  should  continue  to  be 
the  property  of  Her  Majesty. 

The  land  now  in  question  having  been  located  in  1877, 
the  patent  was  not  governed  by  the  Act  of  1880,  though 
issued  three  years  after  the  passing  of  that  Act. 

I  do  not  know  any  reason  for  supposing  a  patent  issued 
under  the  authority  of  the  Free  Grants  and  Homesteads' 
Act,  to  have  any  different  effect,  or  to  be  open  to  any 
different  construction  from  any  other  patent ;  and  I  think 
that  whatever  difference  of  opinion  has  existed  in  this  case, 
is  due  to  the  idea  that  the  operation  of  the  grant  from  the 
Crown,  is  controlled  by  something  not  expressed  in  the 
deed,  but  to  be  found  either  in  the  statute  or  in  the 
regulations  made  under  its  authority. 

I  find  nothing  in  the  Act,  as  I  read  it,  to  support 
that  view.  On  the  contrary,  the  provision  of  the  Act  of 
1880,  to  which  I  have  just  referred,  which  directs  the 
reservation  of  the  pine  trees  to  be  expressed  in  the  patent, 
is  an  indication  of  the  intention  of  the  Legislature  that 
the  deed  is  to  speak  for  itself. 

There  are  provisions  in  the  Act  for  the  benefit  of  the 
Fres  Grant  settler  and  his  family,  which  operate  after  he 
becomes  patentee.  Thus,  section  15  makes  his  wife  a 
necessary  party  to  any  mortgage  or  conveyance  after 
patent,  and  within  twenty  years  from  the  location  ;  sec- 
tion 17  gives  his  widow  certain  rights  as  a  modification 
of  the  law  of  dower ;  and  by  section  18,  sub-sec.  2,  the 
land  is  exempted  from  liability  for  ordinary  debts  for 
twenty  years  from  the  location,  while  owned  by  the  loca- 
tee  or  his  widow,  heirs,  or  devisees ;  and  in  furtherance 
of  these  provisions,  section  16  requires  the  name  of  the 
original  locatee  and  the  date  of  the  location  ;  and  also 
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the  fact  that  the  patent  is  issued  under-  the  authority  of 
the  Act,  to  appear  on  the  face  of  the  deed ;  but  there  is 
nothing  to  modify  or  restrict  the  operation  of  the  grant. 

The  regulations  relied  on  are  contained  in  an  Order  in 
Council  made  on  the  27th  of  May,  1869.  No.  4  is  in  these 
words  : 

"4.  Holders  of  timber  licenses,  their  servants  and  agents, 
are  to  have  the  right  to  haul  their  timber  or  logs  over  the 
uncleared  portion  of  any  land  located  as  a  free  grant,  or 
purchased  as  before  provided,  and  to  make  such  roads 
thereon  as  may  be  necessary  for  that  purpose,  doing  no 
unnecessary  damage,  and  to  use  all  slides,  portages,  roads, 
or  other  works  previously  constructed  or  existing  on  any 
land  so  located  or  sold,  and  the  right  of  access  to,  and  free 
use  of  all  streams  and  lakes  theretofore  used,  or  that  may 
be  necessary  for  the  passage  of  timber  or  logs,  and  all 
land  necessary  for  such  work  is  reserved." 

The  license  under  which  the  defendant  justifies  was  for 
the  period  between  the  22nd  of  June,  1885,  and  the  13th 
of  April,  1886,  and  no  longer.  It  gave  the  right  to  cut 
timber  on  specified  lots,  not  including  the  plaintiff's  land, 
V  with  the  right  of  conveying  away  the  said  timber  through 
any  ungranted,  uncleared,  or  waste  lands  of  the  Crown." 

Nothing  in  the  document  can  be  construed  to  give,  or 
purport  to  give  any  right  over  the  land  which  had  been 
granted  in  1883  to  jthe  plaintiff. 

The  regulations  of  May,  1869,  may  or  may  not,  as  far  as 
this  defendant  is  concerned,  apply  to  patented  lands.  My 
opinion  is,  that  they  do  not  so  applv,  but  that  they  apply 
only  before  the  issue  of  the  patent  to  lands  located  under 
the  first  regulation,  and  to  the  additional  100  acres  which 
the  locatee  is  allowed  to  purchase  under  the  second  regu- 
lation. But  they  form  a  part  of  the  contract  between  the 
settler  and  the  Crown  only,  and  do  not  create  any  privity 
with,  or  obligation  towards  the  holder  of  a  timber  license, 
except  so  far  as  they  may  bind  the  settler  to  permit  the 
exercise  of  such  rights  of  way,  &c,  over  his  uncleared  lands 
as  the  license  confers  upon  the  licensee. 

No  such  right  being  conferred  by  the  defendant's  license 
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lie  cannot  strengthen  his  defence  by  appealing  to  these  reg- 
ulations, even  if  they  could  properly  be  held  to  operate 
upon  patented  lands. 

For  these  reasons,  which  I  think  agree  substantially 
with  the  views  more  fully  elaborated  by  Sir  Adam  Wilson 
in  the  Court  below,  and  are  also  in  accord  with  the  under- 
standing of  the  legislation  on  which  the  judgment  in 
Anderson  v.  Muskoka  Mill  arid  Lumber  Co.,  27  C.  P.  180, 
proceeded,  I  think  we  should  dismiss  the  appeal,  with  costs. 

Osler,  J.  A. — The  plaintiff's  patent  was  issued  on  the 
14th  June,  1883,  under  the  authority  of  the  Free  Grants  and 
Homesteads'  Act,  K.  S.  0.  ch.  24,  the  only  reservation 
therein  being  of  the  mines,  minerals,  and  navigable  waters 
in  or  upon  the  land  granted.  The  pine  trees  thereon  were 
not  reserved,  as  the  patentee  was  located  for  the  land  on 
the  11th  May,  1877,  prior  to  the  amending  Act  42  Vict.  ch. 
4  (0.)  (1880),  and  they  passed  to  him  as  from  the  date  of  the 
patent,  the  land  not  being  included  within  the  limits  of 
any  timber  license  then  in  force  :  40  Vict.  ch.  15,  sec.  2;  R. 
S.  O.  ch.  24,  sec.  12. 

The  trespasses  complained  of  were  the  making  or  using 
roads  across  the  uncleared  parts  of  the  lot,  and  the  defen- 
dant justified  under  the  holder  of  a  timber  license  over 
other  lots  in  the  same  township  from  June,  1885,  to  April, 
1 886,  and  the  authority  of  an  Order  in  Council  of  the  27th 
May,  1869,  made  in  pursuance  of  section  3,  of  the  original 
Free  Grant  and  Homesteads'  Act,  31  Vict.  ch.  8  (section  4  of 
the  Revised  Act),  which  enacts  that  the  Lieutenant  Gov- 
ernor in  Council  may  appropriate  any  public  lands  not 
being  mineral  lands  or  pine  timber  lands  as  free  grants  to 
actual  settlers,  under  such  regulations  as  shall  from  time 
to  time  be  made  by  Order  in  Council,  not  inconsistent  with 
the  provisions  of  the  Act. 

The  4th  regulation  of  the  Order  referred  to  provides, 
that  holders  of  timber  licenses,  their  servants  or  agents  are 
to  have  the  ri^ht  to  haul  their  timber  or  Ws  over  the 
uncleared  portion  of  any  land  located  as  a  free  grant,  and 
63 — VOL.  XV.  A.R. 
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to  make  such  roads  thereon  as  may  be  necessary  for  that 
purpose,  doing  no  unnecessary  damage,  and  to  use  all  slides, 
portages,  or  other  works  previously  constructed  or  existing 
on  any  land  so  located,  and  the  right  of  access  to,  and  the 
free  use  of  all  streams  and  lakes  theretofore  used,  or  that 
may  be  necessary  for  the  passage  of  timber  or  logs,  and  all 
land  n  ecessary  for  such  works  is  hereby  reserved. 

The  only  question  is  whether  the  plaintiff's  land  was 
subject  to  this  regulation  after  the  issue  of  the  patent.  I 
think  that  it  was  not.  It  appears  to  me  that  the  locatee 
after  he  has  obtained  his  patent  stands  in  a  very  different 
position  from  that  in  which  he  previously  stood.  Before 
the  issue  of  the  patent  he  is  no  doubt  subject  to  the  regu- 
lations made  under  the  authority  of  the  Act.  But  when 
he  becomes  patentee  his  rights  are  those  conferred  by  the 
patent  as  interpreted  by  the  Act. 

The  Crown  might  no  doubt  have  granted  the  land  sub- 
ject to  the  reservation  and  easement  mentioned  in  the 
regulation,  but  there  is  nothing  in  the  Act  which  makes 
it  necessary  to  do  so,  or  which  imports  such  regulation  into 
the  patent. 

The  essential  reservations  from,  and  qualifications  of  the 
grant  are  those  mentioned  in  the  Act,  and  the  Crown  not 
having  thought  fit  to  impose  any  others,  the  patent  is,  in 
my  opinion,  in  all  other  respects  absolute  and  unqualified. 
It  is  not  necessary  to  say  that  it  overrides  the  Order  in 
Council.    It  would  do  so  if  it  conflicted  with  it. 

But  as  I  read  the  statute,  the  Order  in  Council  and 
regulations  have  nothing  to  do  with  patented  lands.  Even 
if  this  construction  is  wrong,  I  think  the  defendant's  jus- 
tification fails  on  another  ground,  namely,  that  it  is  not 
shewn  that  he  acquired  from  the  Crown  the  right  alleged 
to  have  been  reserved  by  the  Order  in  Council,  and  no  such 
right  is  conferred  upon  him  by  statute  as  in  the  case  of 
licenses  which  were  issued  under  the  23  Yict.  ch.  2,  or  in 
the  case  of  patented  lands  which  were  located  after  the 
43  Vict,  ch  4,  sec.  3.  I  refer  to  Contois  v.  Bonfidd,  25  C.  P. 
39;  27  C.  P.  84;  Anderson  v.  Mnskoka,  27  C.  P.  180; 
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Canada  Permanent  Building  Society  v.  Taylor,  31  C.  P. 
41  ;  43  Vict.  ch.  4  (1880). 
I  think  the  appeal  should  be  dismissed. 

Hagarty,  C.  J.  O.  and  Burton,  J.  A.,  concurred. 

Appeal  dismissed  with  costs. 
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The  Bank  of  Hamilton 
and 

William  Durrell. 


Creditors  Relief  Act  R.  8.  0.  ch.  65,  sec.  Jf,  sub-sec.  3 — Interpleader  pro- 
ceedings summarily  disposed  of— Subsequent  execution  creditors — 
Right  to  participate  in  proceeds  of  execution. 

Under  an  execution  issued  by  the  plaintiffs,  the  sheriff,  whilst  such 
execution  was  the  only  one  in  his  hands,  seized  certain  goods  of  the 
debtor  which  were  claimed  by  D.,  whereupon  an  interpleader  sum- 
mons was  obtained  by  the  sheriff  which  was  argued  before  the  Chief 
Justice  of  the  Queen's  Bench  Division  who  made  an  order  barring  the 
claimant  without  any  issue  being  directed.  This  order  did  not  state 
that  the  parties  consented  to  a  summary  disposal  of  the  matter  and 
the  facts  did  not  clearly  appear.  The  sheriff  proceeded  and  sold  the 
property  and  made  an  entry  under  the  Creditors  Relief  Act.  The 
appellants  and  several  other  creditors  delivered  certificates  to  the 
sheriff  within  the  proper  time  who  framed  a  scheme  for  the  distribution 
of  the  money  as  if  no  interpleader  proceedings  had  been  had.  On 
appeal  from  him  the  County  Court  Judge  gave  the  whole  fund  to  the 
plaintiffs  under  sub-section  4  section  3  of  the  Creditors  Relief  Act.  On 
appeal  from  such  order  to  this  Court  the  appeal  was  dismissed,  the 
Court  being  equally  divided. 

Per  Burton  and  Patterson,  J  J.  A.  As  there  was  a  contest  between  the 
execution  creditor  and  claimant  and  an  adjudication  in  favor  of  the 
former  the  proceedings  which  took  place  upon  the  interpleader  sum- 
mons came  within  sub-sec.  4  sec.  3  of  the  Act,  and  entitled  the  plaintiffs 
to  the  whole  proceeds  of  the  property  and  the  order  appealed  from  was 
correct. 

Per  Hagarty,  C.  J.  0.  The  circumstances  of  this  case  do  not  bring  it 
within  that  section  and  the  appeal  should  be  allowed  and  the  moneys 
distributed  as  if  no  interpleader  proceedings  had  been  taken. 

Per  Osler,  J.  A.  The  order  disposing  of  the  interpleader  summons  was 
not  a  proceeding  under  the  Interpleader  Act  because  it  did  not  shew  on 
its  face  the  consent  of  parties  to  the  summary  disposition  of  the  claim  ; 
but  even  if  it  was  an  interpleader  proceeding  it  was  not  within  the 
mischief  of  the  Act  which  intended  to  provide  only  for  the  case  where 
an  issue  has  been  directed. 

This  was  an  appeal  from  a  judgment  of  the  Judge  of 
the  County  Court  of  the  county  of  Bruce,  on  the  con- 
testation to  the  scheme  of  distribution  prepared  by  the 
sheriff  of  the  county  ordering  him  to  pay  the  whole  amount 
realised  from  the  goods  of  the  debtor  to  the  claimants. 

It  appeared  that  an  execution  in  favor  of  the  claimants, 
reached  the  hands  of  the  sheriff  on  the  11th  of  May,  1887, 
under  which  the  sheriff,  on  the  6th  July,  following,  seized 
a,  quantity  of  chattels,  which  were  claimed  by  one  J.  B. 
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Drewry,  for  an  alleged  claim  of  $800,  $350  whereof  he 
claimed  to  be  a  preferred  claim  for  wages. 

Thereupon  the  sheriff  obtained  an  interpleader  summons 
and  the  matter  came  on  for  argument  before  Wilson,  C.  J., 
on  or  about  the  10th  of  August,  when  an  order  was  made 
barring  Drewry,  who  applied  subsequently  for  an  order 
for  further  time  to  appeal,  which  application  was  refused 
and  then  Drewry  appealed  from  that  order. 

That  the  claimants,  the  Bank  of  Hamilton,  were  the  only 
creditors  of  Durrell,  who  were  parties  to  the  interpleader 
proceedings,  other  than  Drewry  ;  Messrs.  Sloan  and  Mason, 
who  were  the  only  other  execution  creditors,  having  de- 
clined to  become  parties  to  those  proceedings. 

The  affidavit  of  Mr.  Robertson,  solicitor  for  Drewry, 
Clatworthy,  and  Tamblyn.  set  forth,  that  Clatworthy  and 
Tamblyn,  on  the  8th  of  November,  1887,  placed  certificates 
under  the  Creditors  Relief  Act  in  the  hands  of  the  said 
sheriff  for  the  amount  of  their  respective  claims,  and  that 
Drewry,  on  the  18th  of  the  same  month,  in  like  manner 
placed  a  certificate  for  the  amount  of  his  claim. 

On  the  matter  coming  on  before  the  J udge  of  the  County 
Court,  the  learned  Judge  after  stating  the  facts  as  above 
set  forth  proceeded : 

"  Tamblyn  and  Drewry  were  employes  of  Durrell,  and  the  sheriff  pro-  - 
poses  to  pay  them  as  preferential  creditors  under  sec.  3  ch.  29,  48  Vict. 
The  Bank  of  Hamilton  contests  their  right  and  that  of  Clatworthy,  on  the 
grounds  that  under  50  Vict.,  ch.  8,  not  having  contributed  to  the  adverse 
claim  of  Drewry,  they  cannot  share  in  the  proceeds  of  the  goods  seized. 

There  is  no  question  that  these  moneys  were  levied  by  the  sheriff  and 
are  distributable  under  sec.  8  of  the  Creditors'  Relief  Act. 

The  notice  required  by  the  Act  was  entered  on  21st  October,  and  within 
thirty  days  Clatworthy  filed  his  certificate,  as  did  the  other  two  parties, 
Tamblyn  and  Drewry,  who  shew  themselves  employes  within  sec.  3,  ch_ 
29,  48  Vict.,  and  the  sole  question  is  whether  these  parties  were  cut  out 
by  reason  of  the  provision  contained  in  50  Vict. ,  ch.  8  as  to  interpleader 
proceedings.  Under  the  clause  referred  to  in  50  Vict. ,  ch.  8,  where  pro- 
ceedings are  taken  under  the  provisions  relating  to  interpleader,  those 
creditors  only  who  (1)  are  parties  thereto  (2)  who  agree  to  contribute,  pro 
rata  in  proportion  to  the  amount  of  their  executions,  (shewing  that  they 
must  at  the  time  be  execution  creditors)  to  the  expense  of  contesting  any 
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adverse  claim,  shall  be  entitled  to  share  in  any  benefit  which  may  be 
derived  from  the  contestation  of  such  claim.  Now' what  are  the  proceed- 
ings and  what  is  a  contest  ?  The  interpleader  proceedings  are  for  the 
protection  of  the  sheriff.  He,  it  is  supposed  without  collusion,  and  inde- 
pendent of  the  direction  of  either  party,  calls  the  claimant  and  the 
execution  creditors  before  the  Court.  Then  the  claimant  appears  by 
affidavit,  sometimes  the  Court  says  :  '  On  your  own  shewing  Mr.  Claimant 
you  have  no  right,  Mr.  Sheriff  proceed,  do  your  duty.'  Until  the  claim- 
ant's affidavit  is  heard,  and  the  same  held  sufficient  to  justify  the  Court 
in  diresting  an  issue,  no  creditor  is  in  a  position  to  be  called  upon  to  agree 
to  share  the  expense  of  a  contest,  as  up  to  that  moment  it  cannot  be  told 
what  are  the  grounds  of  the  claim,  or  whether  the  claimant  had  a  claim 
at  all  that  could  be  considered  as  such  ;  surely  some  timefmust  be  allowed 
for  the  creditor  to  say  whether  he  will  contest  the  claim  or  not,  and  up  to 
that  time,  i.  e. ,  until  the  nature  of  the  claim  as  set  forth  by  affidavit  is 
heard,  I  do  not  think  a  creditor  need  elect  to  say  whether  he  is  going  to 
contribute  to  the  expense. 

But  suppose  that  at  that  juncture  the  Judge  says  there  is  no  claim  here 
to  contest,  it  is  urged  this  provision  of  the  statute  can  have  no  effect  under 
such  circumstances,  and  should  it  be  held  otherwise  every  fraudulently 
disposed  execution  debtor  by  getting  some  person  to  set  up  a  fictitious 
claim  could  deprive  his  employes  of  their  preference  or  his  other  creditors 
who  had  not  obtained  judgment  of  their  rights  ;  or  a  judgment  creditor 
by  a  like  device,  might  cut  out  all  the  creditors  who  had  not  obtained 
their  certificates,  including  employes.  *  *  *  It  is  further  urged  that 
it  is  directly  opposed  to  the  manifest  intention  of  the  Act  that  employes 
and  others  who  would  otherwise  be  entitled  to  share  in  the  distribution 
of  money  levied  out  of  the  property  of  a  debtor  should  thus  be  cut  out, 
where  there  really  was  no  contest,  and  perhaps  no  necessity  for  an  appli- 
lication  under  the  Interpleader  Act  at  all ;  and  in  this  case  it  does  appear 
by  the  affidavit  of  the  solicitor  for  the  Bank  of  Hamilton  that  the  applica- 
tion of  the  sheriff  for  an  interpleader  summons  was  by  his  direction. 

On  the  other  hand  it  is  urged,  not  without  force,  that  the  papers  filed 
shew  that  there  was  in  reality  a  contest,  an  earnest  strife  for  mastery  ; 
that  such  contest  took  place  before  Chief  Justice  Wilson  ;  that  I  must 
presume  that  he  acted  with  full  jurisdiction,  and  that  if  consent  was 
necessary  to  enable  him  to  adjudicate  that  it  was  given  or  should  be 
presumed  from  the  fact  of  the  parties  proceeding  with  the  argument 
before  him  ;  and  that  the  now  claimants  cannot  properly  share  in  the  dis- 
tribution. (1)  They  were  not  parties.  (2)  Had  no  execution  upon 
which  their  pro  rata  share  could  be  ascertained.  (3)  They  did  not  agree 
to  contribute,  and  therefore  are  excluded  by  the  Act. 

Sec.  3,  ch.  29,  48  Vict,  provides  that  employes  who  shall  become 
entitled  to  share  in  the  distribution  of  moneys  levied  out  of  the  property  of 
a  debtor  within  the  meaning  of  the  said  Act  shall  be  entitled  to  be  paid  in 
preference  to  other  creditors. 

The  being,  entitled  to  share,  means,  I  take  it,  having  their  execution  or 
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certificate  in  the  hands  of  the  sheriff  in  thirty  days,  and  the  clause  gives 
no  prefeience  that  can  oust  the  provisions  of  50  Vict,  subsequently  passed. 

From  the  best  consideration  I  have  been  able  to  give  the  matter  I  think 
I  should  now  direct  the  sheriff  that  the  Bank  of  Hamilton  are  entitled  to 
be  paid  in  full.    No  costs." 

The  appeal  came  on  to  be  heard  before  this  Court  on 
the  22nd  of  May,  1888* 

H.  J.  Scott,  Q.C.,  for  the  appellants  Clatworthy,  Tamblyn, 
and  Drewry." 

It  is  submitted  that  the  judgment  of  the  Court  below  is 
erroneous  and  ought  to  be  reversed  and,  the  motion  made 
by  the  Bank  dismissed. 

It  is  shewn  that  the  appellants  duly  obtained  certificates 
under  the  Creditors'  Relief  Act  of  the  validity  of  their 
respective  claims  against  the  debtor  William  Durrell,  and 
delivered  the  same  to  the  proper  officer,  within  one  month 
from  the  entry  by  said  sheriff  of  the  notice  of  the  levy  by 
him  on  the  property  of  the  debtor. 

There  was  not,  we  contend,  any  interpleader  proceedings 
in  regard  to  the  goods  from  which  the  money  was  made  as 
contemplated  by  50  Vict.,  ch.  8,  (R.  S.  of  Ont,,  1887,  ch.  65 
sec.  4,  subs.  3). 

No  issue  was  directed  and  the  goods  were  not  ordered  to 
be  sold,  and  there  was  no  trial  and  no  opportunity  ever  arose 
if  there  had  been  other  execution  creditors  for  them  to 
elect  whether  to  go  on  and  share  the  expense  or  abandon 
their  rights  :  Levy  v.  Davis,  12  P.  R.  93  ;  Reid  v.  Gowans, 
13  A.  R.  501  ;  Dundas  v.  Barvill,  8  C.  L.  T.  51. 

Here  it  is  shewn  that  the  claims  of  Drewry  and  Tamblyn 
were  for  wages,  and  part  of  these  were  preferential  under 
48  Vict.,  ch.  29,  sec.  3,  and  as  to  such  parts,  at  least,  they 
were  entitled  to  be  paid  in  full  and  the  scheme  of  distribu- 
tion was  therefore  correct. 

Wallace  Eesbitt  and  J.  Jackson  Scott  for  the  respondents, 
The  Bank  of  Hamilton,  contended  that  the  words  of  the 

*  Present.—  Hagarty,  C,  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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statute  restricted  the  parties  entitled  to  shave  in  the  levy 
to  execution  creditors,  whose  claims  must  be  certified,  and 
they  are  required  to  contribute  to  the  expense  of  the 
litigation. 

June  29,  1888.  Hagarty,  C.  J.  O. — I  agree  in  allowing 
this  appeal.  A  contrary  decision  must,  I  think,  cause  the 
statute  to  have  an  effect  which  I  am  satisfied  could  never 
have  been  intended  by  the  Legislature. 

Execution  issued  in  May ;  claim  was  made  by  Drewry 
in  July,  and  the  sheriff'  obtained  interpleader  summons. 
In  August  his  claim  was  barred  by  order  of  Wilson,  C.  J.  > 
and  no  issue  was  directed. 

On  21st  October  the  sheriff's  entry  of  money  levied  was 
made,  and  claims  were  to  be  filed  within  30  days  under 
the  statute.  A  number  of  claims  were  filed.  If  no  cred- 
itor can  get  anything  unless  he  be  a  party  to  the  proceed- 
ings under  sec.  4,  sub-sec.  3,  R.  S.  0.  1887,  ch.  65,  and  who 
agrees  to  contribute  to  "  the  expense  of  contesting  any 
adverse  claims,"  this  construction  in  a  case  like  this 
would  bar  all  who  may  have  become  creditors  after  August 
and  before  the  expiration  of  the  30  days  ending  21st 
November. 

Some  of  the  creditors  may  have  had  no  existence,  as  such, 
at  the  time  of  the  application  for  interpleader.  Again,  it 
is  said  in  the  clause  that  the  creditors  to  share  are  to 
"  agree  to  contribute  pro  rata  in  proportion  to  the  amount 
of  their  executions  or  certificates."  It  is  not  easy  to  under- 
stand how  either  those  who  had  not  yet  become  creditors 
or  who  had  neither  execution  nor  certificate  could  have 
entered  into  any  such  agreement.  I  am  wholly  unable  to 
apply  this  clause  to  the  present  case.  If  the  language  of 
the  statute  be  clear  and  precise  we  must  obey  it  without 
reference  to  its  effects.  But  if  the  language  be  doubtful 
and  ambiguous,  then  wq  must  be  careful,  if  possible,  to  con- 
strue it  so  as  not  to  create  an  absurdity. 

I  agree  that  the  clause  does  not  apply  to  bar  any  of  the 
creditors  from  their  right  to  share  under  the  statute. 
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It  will  probably  be  found  very  difficult  to  give  the 
clause  iu  question  any  interpretation  which  will  be  of 
general  application  to  all  cases.  My  decision  is  confined 
to  the  facts  in  evidence  here,  and  I  do  not  pretend  to  be 
a  ble  to  declare  its  full  effect.  The  main  object  of  this  Act 
seems  clearly'to  ensure  equality  among  creditors  where  the 
sheriff  has  levied  money  on  execution.  It  makes  a  formid- 
able inroad  on  the  general  law,  but  we  must  try  to  carry 
out  its  clear  intent.  Then  comes  this  curious  section  in 
restraint  and  qualification  of  the  general  intent.  It  ap- 
pears to  me  to  be,  in  a  case  like  the  present,  impossible  to 
apply. 

Eight  claims  appear  in  the  scheme  of  distribution.  The 
interpleader  application  was  made  in  Jury  and  dismissed 
in  August.  Six  of  the  eight  claims  appear  for  the  first 
time  filed  under  the  statute  in  October  and  November. 

I  do  not  profess  to  understand,  much  less  to  explain? 
how  they  or  any  of  them  could  be  made  parties  and  agree 
to  contribute  to  the  expense  pro  rata  in  proportion  to 
their  respective  executions  or  certificates. 

Burton,  J.  A. — In  November,  1886,  the  case  of  Reid  v. 
Govmns  was  before  this  Court,  and  the  Court  equally 
divided  upon  the  question  of  whether  moneys  paid  into 
Court  under  an  interpleader  order  to  abide  the  result  of  an 
issue  as  to  the  title  of  the  property  seized  in  execution 
could  be  said  to  be  "  moneys  levied  or  made  under  exe- 
cution," within  the  meaning  of  the  Creditors'  Relief  Act, 
and  some  observations  were  made  in  the  course  of  that 
case  as  to  the  obvious  injustice  of  one  creditor  being  at  the 
entire  expense  of  contesting  a  claim,  and  then  being  com- 
pelled to  share  the  proceeds  equally  with  others  who  had 
previously  abstained  from  any  interference,  and  it  was  to 
obviate  that  injustice,  no  doubt,  that  the  present  amend- 
ment was  made. 

It  is  contended  that  it  can  only  apply  to  cases  in  which 
an  issue  has  been  directed  and  sent  down  for  trial,  and  it 
is  quite  possible  that  that  may  have  been  the  particular 
64 — vol  XV.  A.R. 


506 


ONTARIO  APPEAL  REPORTS. 


[VOL 


case  in  the  mind  of  the  draughtsman  of.  the  amendment, 
although  that  is  by  no  means  clear. 

It  is  not  possible  in  this  case  to  draw  any  general  infer- 
ence from  the  nature  and  objects  of  other  portions  of  the 
Act,  as  upon  principle  there  is  no  more  reason  for  allowing 
a  creditor  who  comes  in  within  30  days  from  a  particular 
date  to  participate  in  the  proceeds  of  a  levy  by  the  sheriff 
than  there  is  for  excluding  one  who  comes  in  within  31 
days. 

It  is  better,  therefore,  to  ascertain  the  intention  of  the 
legislature  by  means  of  the  words  it  has  used,  if  that  be 
possible.  In  this  case  proceedings  have  been  taken  by  the 
sheriff  for  relief  under  the  Interpleader  Act,  and  he  has 
brought  before  the  Court  all  those  creditors  whom  it  was 
his  duty  to  bring  before  it. 

This  would  include  not  only  the  claimant  but  all  persons 
then  having  executions  ;  and  if  there  had  been  a  previous 
levy  all  persons  who  had  lodged  certificates.  Of  the  persons 
thus  made  parties  to  those  proceedings,  the  only  parties 
who  contested  the  claimants'  right  were  the  bank. 

We  can  only  assume  from  the  nature  of  the  order  made 
that  the  claimant  did  not  relinquish  his  claim,  but  endeav- 
ored to  maintain  it,  and  we  must  also.  I  think,  assume  that 
the  learned  Chief  Justice  in  entering  upon  the  matter  and 
disposing  of  the  claim  acted  with  full  jurisdiction.  There 
was  then  a  contest,  between  the  Bank  of  Hamilton  and  the 
claimant,  which  was  adjudicated  upon  and  decided  in  favor 
of  the  bank.  The  other  creditors  who  claim  here  were  not 
parties  to  the  interpleader  proceedings  nor  to  the  contes- 
tation, and  are  not,  therefore,  in  the  words  of  the  Act  en- 
titled to  share  in  any  benefit  derived  from  it. 

I  therefore  think  that  the  order  made  was  right,  and 
should  be  affirmed,  and  this  appeal  dismissed. 

Patterson,  J.A. — We  have  to  construe,  with  reference 
to  particular  facts,  the  3rd  sub-sec.  of  sec.  4  of  the 
Creditors'  Relief  Act,  K  S.  0,  1887,  ch.  65,  which  is  an 
amendment  introduced  by  50  Vict.  ch.  8  into  the  original 
Act,  43  Vic.  ch.  10. 
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Difficulties  arise,  or  seem  to  arise,  in  the  attempt  to 
arrive  at  the  proper  effect  of  the  enactment,  but  I  think 
they  are  solved  by  giving  the  language  its  direct  and 
natural  meaning,  and  leaving  it  to  the  Legislature  to  sup- 
plement or  amend  the  provisions  if  they  do  not  reach  the 
object  intended  in  their  present  shape. 

It  is  hardly  a  matter  of  surprise  that  imperfections 
should  be  found  in  a  measure  which  aims  to  establish  a 
system  that,  apart  from  bankruptcy  legislation,  is  new 
to  this  Province.  The  Legislature  has  not  been  slow  to 
move  in  the  matter  of  remedying  defects  in  the  la\v  when 
they  have  come  to  the  surface.  Thus  the  anomaly  in  the 
case  of  Porteous  v.  Meyers,  12  A.  R.  85,  was  promptly  met 
by  an  amendment  enacted  by  49  Vict.  ch.  16,  sec.  35,  and 
the  amendment  now  in  question  probably  owes  its  origin 
to  the  opinions  expressed  in  Reicl  v.  Gowans,  13  A.  R.  501. 
In  that  case  my  brother  Osier  remarked  (p.  524)  on  the 
probability  that  serious  hardship  and  injustice  would  in  the 
future,  as  in  the  past,  be  inflicted  on  creditors  who  should 
contest,  ultimately,  perhaps,  at  their  own  expense,  claims 
to  goods  seized  under  execution.  The  amendment  aims  at 
averting  the  hardship  and  injustice.  When  we  apply  our- 
selves to  the  task  of  construing  it,  it  will  be  useful  to  bear 
in  mind  that  it  deals  only  with  contests  that  arise  after 
goods  have  been  seized  by  the  sheriff,  and  is  not  a  general 
measure  touching  all  cases  in  which  a  creditor  may  have, 
at  his  own  expense  and  risk,  attacked  an  adverse  claim, 
and  succeeded  in  setting  it  aside.  In  a  case  e.g.  like  Longe- 
ivay  v.  Mitchell,  17  Gr.  194,  the  contest  may  be  over 
before  any  execution  can  issue,  and  the  salvor,  though  he 
has  championed  the  common  cause,  if  he  gains  any  special 
advantage  out  of  the  salvage,  as  between  himself  and  the 
other  creditors,  does  not  gain  it  by  virtue  of  this  Act.  He 
may  not  even  be  preferred  in  respect  of  his  costs,  under 
sec.  65,  which  gives  the  preference  to  the  execution  under 
which  the  sheriff  makes  the  money. 

These  are  reasons  for  giving  effect  to  the  provision  be- 
fore us  according  to  the  direct  and  natural  meaning  of  the 
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language  without  attempting  to  extend^  or  abridge  it  by 
any  subtlety  of  construction. 

Sub-sec.  3  is,  in  my  judgment,  to  be  read  as  an  excep- 
tion to  the  general  scheme  of  section  4. 

The  general  scheme  is  that  all  creditors  who  have  exe- 
cutions or  certificates  in  the  sheriff's  hands  at  the  time 
of,  or  within  30  days  after,  his  entry  of  the  notice  of  the 
levy  shall  share  ratably  in  the  money.  But  if  an  adverse 
claim  to  property  seized  under  the  executions  shall  have 
been  made ;  and  if  the  sheriff  has  taken  proceedings  for 
relief  under  the  Interpleader  Act ;  and  if  the  adverse  claim 
is  contested  by  one  or  more  of  the  creditors  ;  only  those 
creditors  who  are  parties  to  the  proceedings  taken  by  the 
sheriff,  and  who  agree  to  contribute  pro  rata  to  the 
expense  of  contesting  the  adverse  claim,  shall  be  entitled 
to  share  in  any  benefit  which  may  be  derived  from  the 
contestation,  so  far  as  may  be  necessary  to  satisfy  their 
executions  or  certificates. 

The  data  are  (1)  an  adverse  claim  ;  (2)  proceedings  by 
the  sheriff  for  relief ;  and  (3)  a  contest  under  the  inter- 
pleader proceedings.  If  the  adverse  claim  succeeds,  the 
execution  creditors  have  to  abandon  the  property,  and 
those  who  contested  the  claim  have  to  bear  the  expense  of 
the  contest ;  but  if  the  claim  is  defeated,  their  reward  is 
that  they  alone  share  in  the  property  saved  until  their 
executions  are  satisfied.  If  a  surplus  remains  it  falls  under 
the  general  scheme,  but  the  plain  words  of  the  clause  seem 
to  me  to  exclude  all  other  creditors  from  sharing  except  in 
the  surplus. 

The  claimants  for  ratable  shares  of  the  surplus  may  be 
more  numerous  than  the  claimants  could  have  been  if  the 
property  had  been  sold  without  a  contest,  because  by  the 
late  amendment  (51  Vict.  ch.  11,  sec.  1)  when  money  is  paid 
into  Court  by  a  sheriff  under  an  interpleader  order,  pend- 
ing the  trial  of  an  issue,  he  is  not  to  make  the  entry  until 
it  is  paid  out  to  him  again  for  distribution ;  and  the  entry 
will  be  at  least  equally  late  when  the  goods  are  not  sold 
till  after  the  decision  of  the  interpleader  contest;  and  so, 
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the  time  of  distribution  being  postponed,  debts  may  come 
in  which  matured  too  late  to  share  in  an  earlier  distribu- 
tion ;  but  still  they  can  only  share  in  the  surplus,  if  I  am 
right  in  my  reading  of  the  clause. 

The  persons  to  share  must  answer  both  parts  of  the 
description.  They  must  be  parties  to  the  proceedings 
taken  by  the  sheriff  for  relief,  and  they  must  agree  to  con- 
tribute to  the  expense  of  the  contest. 

The  sheriff  makes  all  who  have  executions  in  his  hands 
parties  to  his  proceedings  for  relief,  but  (as  happened  in 
this  case)  some  of  them  may  not  agree  to  contribute  to  the 
expense  of  contesting  the  adverse  claim  against  which  he 
seeks  to  be  relieved. 

To  bring  in  other  creditors  as  parties  would  be  some- 
thing hitherto  unknown  to  the  procedure  under  the  Inter- 
pleader Act. 

No  provision  is  made  by  this  statute  for  new  parties 
intervening  during  an  interpleader  contest.  On  the  con- 
trary, the  description  of  those  entitled  to  share  under  sub- 
sec.  3  includes  only  parties  to  the  sheriff's  initiatory  pro- 
ceeding. 

The  question  then  is,  do  the  data  exist  in  this  case  ? 

The  sheriff  seized  the  goods  on  the  6th  July,  1887,  and 
they  were  claimed  by  Drewry  under  an  assignment  from 
the  debtors. 

We  are  not  furnished  with  the  particulars  of  the  assign- 
ment, nor  with  anything  like  precise  information  of  the 
proceedings  on  the  interpleader  application. 

We  have  all  that  was  before  the  Judge  in  the  Court 
below,  and  it  may  be  said  that  although  the  affidavits  are 
rather  loose  in  their  statements,  which  is  notably  the  case 
in  the  affidavit  in  which  the  solicitor  for  the  plaintiffs  gives 
his  impression  or  recollection  of  the  grounds  on  which  Sir 
Adam  Wilson  decided  against  the  assignment,  }ret  there 
does  not  seem  to  have  been  any  dispute  as  to  the  facts. 
What  is  loosely  stated  on  one  side  could  easily  have  been 
made  certain  by  the  other  side,  if  there  was  any  difference 
in  the  understanding  of  the  matter. 
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The  assignment  to  Drewry  seems  to  have  been  intended 
for  the  benefit  of  creditors. 

There  was,  then,  as  the  first  datum,  an  adverse  claim, 
that  is,  a  claim  adverse  to  the  right  of  the  sheriff  to  seize 
the  goods. 

The  sheriff  thereupon  took  proceedings  for  relief  under 
the  Interpleader  Act.  There  were  three  executions  :  that 
of  the  plaintiffs  and  those  of  two  business  firms.  The 
claimant  Drewry  and  the  plaintiffs  appeared  on  the  inter- 
pleader summons,  the  two  firms  declining  to  appear,  the 
reason  suggested  being,  no  doubt,  the  true  reason,  that 
Drewry 's  claim  was  in  their  interest. 

We  have  thus  the  second  datum  in  the  proceedings  by 
the  sheriff. 

There  was  then  a  contest  within  the  meaning  of  the 
Act. 

No  issue  was  directed. 

The  claimant  Drewry  supported  his  claim  by  affidavit, 
and  affidavits  in  answer  were  filed  on  the  part  of  the  plain- 
tiffs. 

The  matter  was  heard  before  Chief  Justice  Wilson,  and 
after  enlargements,  was  argued  by  counsel  on  the  10th  of 
August,  1887,  and  disposed  of  by  the  following  order, 
which  is  dated  the  12th  of  August,  1887  : 

"  Upon  the  application  of  the  above-named  sheriff ;  upon 
reading  the  affidavits  filed  on  behalf  of  the  sheriff  and  of 
the  claimant  and  of  the  execution  creditors,  and  upon 
hearing  what  was  alleged  for  all  parties  by  counsel. 

"  It  is  ordered  that  the  said  claimant  J.  B.  Drewry  be 
and  he  is  forever  barred  from  all  claim  to  the  goods  and 
chattels  seized  by  the  said  sheriff  herein,  and  that  the  costs 
of  the  said  sheriff  to  be  taxed  be  paid  to  him,  said  costs  to 
include  the  costs  of  the  seizure  and  possession,  and  of  the 
interpleader  proceedings,  and  of  this  order  and  proceedings 
thereon,  and  it  is  further  ordered  that  no  action  be  brought 
against  the  sheriff  of  the  county  of  Bruce  for  any  alleged 
trespass  to  goods  or  lands  arising  out  of  the  seizure  made 
in  the  action  of  the  Bank  of  Hamilton  against  the  *aid 
Durrell.  And  that  the  claimant  do  pay  to  the  sheriff  his 
costs  as  aforesaid,  and  also  do  pay  to  the  plaintiffs  their 
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costs  of  this  motion  to  be  taxed.  I  do  further  order  that 
the  interim  orders  for  cariying  on  the  business  are  dis- 
charged." 

The  precise  ground  of  the  decision,  which  was  against 
the  validity  of  the  assignment,  is  not  easy  to  gather  from 
the  affidavit  of  the  plaintiffs'  solicitor,  which  is  our  only 
source  of  information  ;  but  it  seems  to  have  been  generally 
that  the  assignment  offended  against  the  second  section  of 
the  Act  K.  S.  0.  1887,  ch.  124,  or  48  Vic.  ch.  26,  and,  not 
being  made  to  the  sheriff  or  assented  to  by  the  necessary 
proportion  of  creditors,  was  not  aided  by  the  third  section. 

Drewry,  it  is  said,  attempted  unsuccessfully  to  appeal 
against  the  order. 

I  see  no  satisfactory  reason  for  holding  that  there  was 
not  here  a  contesting  of  an  adverse  claim. 

The  plaintiff  certainly  never  admitted  the  claim,  and 
Drewry  never  withdrew  it. 

Under  the  Interpleader  Act,  R  S.  0.,  1877,  ch.  54,  sec. 
3,  the  Court  or  Judge  may  upon  the  rule  or  order  obtained 
by  the  sheriff  hear  the  allegations  of  the  claimant  and  of 
the  execution  plaintiffs,  and  may,  inter  alia,  direct  the 
trial  of  an  issue  between  them,  but  may,  by  section  5,  upon 
consent  of  those  parties,  determine  and  dispose  of  the 
merits  of  their  claims  in  a  summary  manner,  and  make 
such  other  rules  and  order  therein  as  to  costs  and  all  other 
matters  as  appear  just  and  reasonable.  By  section  6  any 
such  order  made  by  a  single  Judge,  not  sitting  in  open 
Court,  may  be  rescinded  or  altered  by  the  Court  in  like 
manner  as  other  orders  made  by  a  single  J udge  ;  and  sec- 
tion 7  treats  the  summary  decision  in  the  same  way  as  a 
judgment  of  the  Court,  declaring  that  "the  judgment  in 
any  such  action  or  issue  so  directed  by  the  Court  or  Judge, 
and  the  decision  of  the  Court  or  Judge  in  a  summary  man- 
ner shall,  in  cases  in  the  Superior  Courts  of  Law,  be  final 
and  conclusive  upon  the  parties,  and  all  persons  claiming 
by,  from,  or  under  them." 

I  have  nothing  to  do  at  present  with  the  consideration 
of  what  judgments  in  interpleader  proceedings  are  or  are 
not  reviewable  in  appeal,  or  whether  or  not  the  right  to 
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appeal  is  affected  by  the  declaration  that.the  decisions  are 
final  and  conclusive.  If  that  subject  were  entered  upon 
we  might  find,  particularly  in  view  of  the  cases  commented 
on  in  Whiting  v.  Hovey,  12  A.  R.  119,  that  the  words  "  in 
-cases  in  the  Superior  Courts  of  Law  "  had  slipped  into  the 
section  during  the  revision  from  an  idea  that  might  not  be 
ea^y  to  maintain,  that  a  difference  was  intended  between 
the  finality  of  decisions  in  Superior  Court  cases  and  those 
in  County  Court  cases,  from  which  an  appeal  to  a  Superior 
Court  was  given  by  27  Vict.  ch.  14  (now  sec.  23),  and  we 
should  doubtless  have  to  consider  whether  the  effect  of  sec- 
tion 5,  which  became  law  with  us  under  7  Vict.  ch.  30,  sec. 
1,  following  the  Imperial  Act,  1  &  2  Wm.  IV.  ch.  58,  sec.  1, 
amended  by  1  Vict.  ch.  45,  sec.  2,  is  the  same  as  sec.  14  of 
of  the  English  C.  L.  P.  Act,  1860,  a  decision  of  a  Judge 
under  which  section  was  held,  in  Dodds  v.  Shepherd,  1  Ex. 
D.  75,  not  to  be  subject  to  appeal.  We  are  concerned 
merely  with  the  question  whether  or  not  this  was  a  con- 
test, and  that  question  depends  on  the  nature  and  object  of 
the  proceeding,  and  not  on  the  power  of  appealing  from 
one  tribunal  to  another. 

The  case  last  cited,  which  was  one  in  which  the  validity 
of  a  bill  of  sale  was  pronounced  upon,  is  an  example  of  a 
contest  without  appeal. 

I  conclude,  therefore,  that  there  was  a  contest,  which  is 
the  third  datum. 

Another  question  is  whether  the  contest  can  be  held  to 
have  been  decided. 

The  jurisdiction  of  the  Chief  Justice  depended  on  the 
consent  of  the  parties.  No  consent  is  stated  on  the  face  of 
the  order  in  express  terms,  and  two  gentlemen  speak  of 
the  matter  in  their  affidavits.  One  of  them  says  his  firm 
acted  as  solicitors  for  Drewry  in  the  interpleader  proceed- 
ings, the  deponent  having  control  of  the  proceedings  for 
Drewry,  and  that  so  far  as  he  is  aware,  and  to  the  best  of 
his  knowledge  and  belief,  there  was  no  consent  whatever 
on  behalf  of  Drewry  to  the  claim  being  disposed  of  in  a 
summary  manner.    The  other  gentleman,  who  is  a  barris- 
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ter  of  the  city  of  Toronto,  says  that  from  the  papers  filed 
on  the  interpleader  application  he  has  not  been  able  to  find 
anything  shewing  consent  to  the  matter  being  summarily 
disposed  of  by  the  Judge.  These  statements  stop  very  far 
short  of  negativing  the  fact  of  consent. 

The  papers  do  not  appear  to  have  been  before  the  learned 
Judge  in  the  Court  below,  and  they  are  not  before  us,  but 
the  consent  need  not  have  appeared  upon  them. 

There  is  no  doubt  from  the  form  of  the  order  that  the 
learned  Chief  Justice  meant  to  dispose  of  the  merits  of  the 
claim.  The  disposition  of  the  costs  also  is  one  which  is 
appropriate  only  to  a  final  disposition  after  a  contest.  It 
-appears  from  the  order  that  both  parties  appeared  by 
counsel,  and  supported  their  contentions  by  affidavits.  All 
this  indicates  consent,  as,  if  the  Chief  Justice  was  not  to 
dispose  of  the  merits  there  was  no  purpose  in  what  was  done. 

Ii  is  argued  that  a  statement  of  the  consent  ought  to 
appear  on  the  face  of  the  order,  and  I  find  direct  authority 
for  that  proposition  in  Harrison  v,  Wright,  13  M.  &  W. 
816,  wdiere  Parke,  B.,  said  that  an  order,  undistinguishable 
from  the  one  we  are  considering,  was  bad  as  a  proceeding 
under  the  Interpleader  Act  for  want  of  a  statement  of  con- 
sent on  the  face  of  it.  On  the  other  ha  ad,  we  may  refer 
to  Dodds  v.  Shepherd,  1  Ex.  D.  p.  75.  The  clause  in 
question  there  authorized  a  Judge,  in  certain  cases,  "  at  the 
request  of  either  party,"  to  dispose  of  the  merits  in  a  sum- 
mary manner.  On  the  point  as  to  the  decision  being  in- 
tended to  be  final,  Huddleston,  B.,  remarked  during  the 
argument :  "  From  what  passed  at  Chambers  it  must  be 
taken  that  the  learned  Judge,  at  the  request  of  one  of  the 
parties,  undertook  to  determine  the  merits  in  a  summary 
manner  under  sec.  14  of  the  Common  Law  Procedure  Act, 
1860." 

The  fact  giving  jurisdiction,  i.  e.,  the  request,  does 
not  appear  to  have  been  stated  in  the  order,  and  though 
the  decision  of  the  Court  was  that  no  appeal  lay  under  the 
Interpleader  Act,  and  that  the  Judicature  Act  had  not 
given  one,  the  discussion  assumes  that  the  parties  were 
65 — vol.  xv.  A.R. 
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bound  by  the  order,  no  one  suggesting  that  it  was  invali- 
dated by  the  absence  of  the  formal  statement. 

These  two  cases  seem  to  balance  each  other,  and  I  refer 
to  them  without  attempting  to  follow  up  the  subject,  be- 
cause I  do  not  think  it  can  influence  the  decision  of  the 
appeal. 

If  the  order  of  Chief  Justice  Wilson  did  not  decide  the 
merits  of  the  contest,  they  are  still  undecided,  and  the 
claimant  Drewry  should  have  long  ago  insisted  on  an  issue 
to  try  his  title.  He  has  not  done  so,  but  has  submitted  to 
the  order,  and  now  appears  as  a  claimant  for  a  ratable 
share  of  the  money  made  by  the  sale  under  the  plaintiffs' 
execution,  which  sale  would  not  have  taken  place  but  for 
the  order  which  barred  his  claim  to  the  property. 

His  position  is  not  unlike  that  of  the  plaintiff  in  Har- 
rison v,  Wright. 

The  order  there  barred  the  plaintiff,  who  was  the  execu- 
tion creditor,  and  the  sheriff  in  pursuance  of  it  gave  up  the 
goods  to  the  claimant.  The  defendant,  treating  his  debt  as 
unsatisfied,  issued  a  ca.  sa.  against  the  defendant  in  that 
action,  under  which  he  was  arrested  and  imprisoned.  He 
also  paid  the  costs  of  the  claimant  and  the  sheriff*.  After- 
wards discovering  that  there  was  other  property  of  the 
debtor  not  included  in  the  assignment  to  the  claimant,  he 
ruled  the  sheriff  to  return  the  fi.  fa.,  and  on  his  returning 
nulla  bona  brought  this  action  for  a  false  return,  relying 
on  the  want  of  jurisdiction  to  make  the  order  without  con- 
sent. He  was,  however,  held  bound  by  the  Judge's  decis- 
ion as  an  award.  Parke,  B.,  said  :  "  No  doubt  the  order  is 
bad  as  a  proceeding  under  the  Interpleader  Act  for  want 
of  a  statement  of  consent  upon  the  face  of  it ;  but  the  par- 
ties agreed  to  be  bound  by  the  decision  of  the  Judge  as  to 
whom  the  goods  belonged  to,"  &c. 

Alderson,  B.,  expressed  the  same  opinion,  which  was 
concurred  in  by  Eolfe,  B.,  who  had  made  the  order. 

It  is  out  of  the  question  that  Drewry  could  now  treat 
the  sheriff  as  a  trespasser  in  making  the  money  which  he 
asks  to  share  in. 
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But  if,  as  against  Drewry,  the  sheriff's  sale  must  or  can 
be  supported  as  a  valid  sale,  what  has  brought  about  that 
result  ?  It  is,  in  my  judgment,  a  benefit  derived  from  the 
contestation  of  Drewry 's  claim,  and  therefore  within  the 
terms  of  sub-section  3. 

For  these  reasons  I  think  we  should  affirm  the  judgment 
of  the  Court  belowr,  and  dismiss  the  appeal  with  costs. 

Osleh,  J.  A. — It  is  difficult  to  give  sub-sec.  S  of  sec.  4  of 
the  Creditors'  Relief  Act  a  construction  which  shall  be  con- 
sistent in  all  respects. 

Proceedings  were  no  doubt  taken  by  the  sheriff  under 
the  Interpleader  Act,  the  result  of  which  was  to  bar  the 
claimant  in  his  character  of  assignee  for  the  general  benefit 
of  the  creditors  of  the  execution  debtor.  The  merits  of  the 
claim  were  heard  and  disposed  of  in  a  summary  manner, 
but  the  order  is  bad  as  a  proceeding  under  the  Interpleader 
Act  for  want  of  a  statement  of  the  consent  of  the  parties 
upon  the  face  of  it  to  the  claim  being  so  disposed  of.  That 
is  decided  by  Harrison  v.  Wright,  13  M.  &.W.  816,  which 
also  shews  that  the  order  is  nevertheless  good  and  final  as 
9n  award  between  the  parties  to  it,  there  being  evidence 
from  which  it  may  be  inferred  that  they  had  agreed  to  be 
bound  by  the  decision  of  the  Chief  Justice. 

The  only  execution  creditors  who  were  parties  to  the 
proceedings,  namely,  the  Bank  of  Hamilton,  now  contend 
that  they  are  now  entitled  to  the  whole  of  the  money  in 
the  sheriff's  hands,  to  exclusion  of  subsequent  execution 
and  certificate  creditors  (among  others  the  claimant,  who 
re-appears  in  that  capacity),  who  came  in  after  the  entry 
of  the  notice  of  the  levy,  which  was  made  more  than  two 
months  after  the  order,  and  represents  the  proceeds  of  the 
goods  which  had  been  the  subject  of  the  claim. 

I  do  not  think  that  this  order  is  such  an  interpleader 
proceeding  as  is  contemplated  by  sec.  4,  sub-sec.  3  of  the 
Creditors'  Relief  Act,  for  two  reasons  : 

1.  Though  an  order  which  as  an  award  barred  the  claim 
of  the  assignee,  it  is  not,  for  the  reason  I  have  mentioned, 
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an  order  under  the  Interpleader  Act,  and  therefore,  though 
as  an  award  it  may  be  effectual  to  prevent  the  assignee 
from  setting  up  his  claim  under  the  assignment,  it  cannot 
debar  him  or  others  from  ranking  as  execution  creditors 
under  the  general  provisions  of  the  Creditors'  Relief  Act, 
because  there  has  been  no  contestation  or  disposition  of  an 
adverse  claim  under  the  Interpleader  Act. 

"2.  Even  if  the  order  is  to  be  regarded  as  an  order  under 
that  Act,  I  think,  looking  at  the  latter  part  of  sub-see.  4, 
that  we  must  hold  that  what  was  intended  to  be  provided 
for  is  the  case  where  an  issue  has  been  directed  between 
some  creditors  and  the  claimant.  Until  an  issue  is  directed 
no  one  can  have  the  carriage  of  the  proceedings  but  the 
sheriff.  A  case  in  which  the  claim  is  tried  summarily  by 
the  Judge  on  the  hearing  of  the  summons  and  barred,  is  not 
within  the  mischief  of  the  Act. 

The  provision,  no  doubt,  was  intended  as  a  sort  of  shift 
to  prevent  the  apparent  injustice  of  a  creditor  contesting 
an  interpleader  issue  at  his  own  expense,  taking  the  risk  of 
failure  and  liability  to  costs,  while  others  came  in  after- 
wards and  shared  the  spoil.  This  state  of  things  can  hardly 
be  said  to  arise  where  an  issue  is  not  directed  and  the 
Judge  decides  the  case  summarily.  Practically  there  are 
no  costs  in  a  case  of  that  kind  beyond  those  necessarily 
incurred  on  the  sheriff's  application.  But  take  a  case 
where  several  executions  or  certificates  are  in  the  sheriff's 
hands  and  an  adverse  claim  to  the  goods  seized.  All  exe- 
cution and  certificate  creditors  are  made  parties  to  the 
sheriff's  summons.  One  or  more  determine  to  contest  the 
claim,  and  the  rest  are  barred.  Do  those  who  carry  on 
the  contest  do  so  for  their  own  benefit  to  the  exclusion  of 
subsequent  creditors  as  well  as  of  those  whose  writs  were 
in  the  sheriff's  hands  at  the  date  of  the  interpleader  sum- 
mons ?  If  they  do  not  they  may  find  that  they  assume  a 
very  thankless  and  unprofitable  task  in  contesting  the 
claim.  The  section  is  in  principle  like  that  provision  of 
the  Insolvent  Act  by  which  a  creditor  was  permitted  to 
take  proceedings  for  his  individual  benefit  where  the  assig- 
nee refused  to  take  them. 
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Sec.  1  of  the  Act  of  1888,  51  Vict.  ch.  11,  may  indicate 
that  subsequent  creditors  are  intended  to  share  in  the  pro- 
ceeds of  the  goods,  as  it  provides  that  if  they  are  sold  under 
the  interpleader  order  pendente  lite  the  entry  of  notice  of 
the  levy  is  not  to  be  made  until  the  money  is  paid  out  of 
Court  to  the  sheriff  for  distribution.  This  looks  as  if 
creditors  who  lodo-e  their  writs,  &c.,  during  the  following; 
month  are  to  share.  If  they  do  there  seems  not  much  rea- 
son in  excluding  the  earlier  ones,  even  though  they  took 
no  part  in  the  issue.  But  it  must  needs  be  that  offences 
will  come  in  attempting  to  administer  an  Act  which  pro- 
fesses not  to  be  an  insolvent  Act,  yet  is  intended  in  some 
respects  to  do  the  work  of  one. 

1  agree  that  the  appeal  must  be  allowed. 

The  Court  being  equally  divided  the  appeal  was 

dismissed  with  costs. 
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CONNELL  V.  HlCKOCK. 


Bills  of  Sale  and  Chattel  Mortgage  Act — Marriage  settlement  of  personal  pro- 
perty— Description  of  property  settled — Interpleader  issue — Equitable 
tit  le — Possession. 

By  an  ante  nuptial  settlement  executed  25th  March,  1885,  made  between 
J.  C  of  the  first  part,  M.  H.  (the  plaintiff)  his  intended  wife  of  the 
second  part  and  one  M.  of  the  third  part,  in  consideration  of  the  in- 
tended marriage  certain  lands  and  the  goods  in  question  consisting  of 
horses,  cows,  and  several  articles  of  household  furniture  described  as 
being  in  and  upon  and  around  the  premises  and  appurtenances  used  and 
occupied  by  the  said  J.  M.  and  being  city  number  etc.,  were  conveyed 
and  assigned  to  M.  to  hold  to  the  use  of  J.  C.  until  the  marriage,  and 
thereafter  to  the  use  of  the  plaintiff,  her  heirs,  executors,  administra- 
tors, and  assigns. 

The  marriage  took  place  on  the  27th  of  March.  Within  five  days  from  the 
execution  of  the  assignment  it  was  duly  registered  in  the  proper  office  as 
a  bill  of  sale.  The  affidavit  of  bona  fides  was  made  by  the  plaintiff  after 
the  marriage,  she  being  described  therein  as  the  bargainee. 

The  goods  were  afterwards  seized  by  an  execution  creditor  of  the  husband  ; 
the  plaintiff  claimed  them  and  an  interpleader  issue  was  directed  by  the 
High  Court  to  be  tried  in  the  County  Court. 

At  the  trial  it  was  objected  that  the  trustee  should  have  been  the  claimant 
and  plaintiff  in  the  issue,  and  on  this  ground  judgment  was  given  for  the 
defendant. 

Held,  [reversing  the  judgment  of  the  Court  below]  that  the  plaintiffs  bene- 
ficial interest  in  and  possession  of  the  property  was  sufficient  to  enable 
her  to  maintain  her  claim  in  the  issue.  Schrceder  v.  Harnott  28  L.  T. 
N.  S.  702  followed  :  (2)  That  the  plaintiff  was  a  person  who,  as  bar- 
gainee, might  properly  make  the  affidavit  of  bona  fides.  (3)  That  the 
goods  were  sufficiently  described  and  identified. 

Semble,  per  Hagarty,  C.  J.  0.,  and  Osler,  J.  A.,  that  a  marriage  contract 
or  settlement  in  the  form  of  the  instrument  in  question,  was  not  a  sale 
of  personal  property  within  the  Act  and  that  registration  therefore  was 
not  necessary. 

Per  Patterson,  J.  A.  (1)  That  the  transaction  was  within  the  statute 
and  (2)  that  the  legal  title  to  the  goods  was  in  the  plaintiff. 

Whiting  v.  Hovey,  12  A.  R.,  119.  Dominion  Bank  v.  Davidson,  12  A.  R. 
90  referred  to. 

This  was  an  appeal  by  the  plaintiff  from  the  County 
Court  of  the  County  of  Wenbworth  and  came  on  for  hear-  . 
ing  before  this  Court  on  the  23rd  of  May,  1888. 

J.  W.  Ne&bitt,  for  the  appellant. 
Staunton,  for  the  respondent. 

The  facts  are  clearly  stated  in  the  judgments. 
Present. — Hagarty,  C.  J.O.,  Burton,  Patterson,  and  Osler,  JJ.A 
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September  12,  1888.  Hagarty,  C.  J.  0.— Appeal  from 
Wentworth. 

An  interpleader  issue  was  directed  to  be  tried  of  an  issue 
in  which  the  plaintiff  affirmed,  and  defendant  denied  that 
certain  chattels  seized  in  execution  by  the  sheriff,  were  her 
property  as  against  the  defendant. 

On  the  plaintiff's  marriage  with  James  Connell,  a  mar- 
riage settlement  was  executed  on  25th  March,  1887,  by 
which  in  consideration  of  the  intended  marriage,  James 
Connell  conveyed  certain  lands,  and  also  certain  chattel 
property,  to  Martin  Mai  one,  habendum  to  him  and  his 
heirs  to  grantor's  use  till  marriage,  and  after  solemnization 
thereof  to  the  use  of  the  said  Mary  Harrington,  her  heirs, 
executors,  administrators,  and  assigns,  to  and  for  her  and 
their  sole  and  only  use  for  ever. 

The  marriage  took  place,  and  the  parties  lived  together. 
The  wife  claimed  that  the  goods  remained  always  in  her 
possession  and  use.  They  conducted  a  milk  business,  which 
she  claimed  belonged  to  her.  The  settlement  was  duly 
registered. 

At  the  trial  it  was  objected  (inter  alia)  that  she  could 
not  maintain  the  action ;  that  the  trustee  Malone,  as  the 
legal  owner,  could  alone  sue. 

The  learned  Judge  held  that  the  right  of  action  was 
vested  in  Malone  and  not  in  plaintiff.  Plaintiff  then  applied 
to  add  Malone  as  a  plaintiff. 

The  learned  Judge  held  that  he  could  not  make  this 
amendment,  as  the  issue  was  sent  to  him  for  trial  from 
the  Superior  Court.  He  directed  the  issue  to  be  found  in 
favor  of  defendant.    The  plaintiff  appeals. 

We  think  that  in  an  interpleader  issue  the  plaintiff 
would  be  a  proper  plaintiff,  and  that  the  right  and  title 
proved  in  evidence  in  her  was  sufficient. 

It  was  said  in  Rusden  v.  Pope,L.K2  Ex.  277,  "  It  would 
be  a  very  narrow  view  of  the  Interpleader  Act,  to  hold 
that  it  was  not  intended  to  confer  upon  the  Court  a  juris- 
diction to  determine  equitable  rights." 

It  was  admitted  in  that  case  that  the  equitable  claimant 
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could  not  sue  at  law.  It  was  asked  why  should  he  be 
driven  to  proceed  in  equity  ?  Of  course  there  is  now  no 
such  distinction. 

A  case  cited  by  Mr.  Nesbitt  is  in  point,  Schrceder  v.  Har- 
nott,  28  L.  T.  N.  S  754,  1873,  the  head  note  is  to  the  effect 
that  a  cestui  que  trust  in  possession  of  settled  goods  by 
virtue  of  an  authorit}^  from  the  trustees  is  entitled  to  the 
same  as  against  the  execution  creditors  of  a  debtor  living 
in  the  house  wherein  the  goods  are,  and  the  trustees  need 
not  be  parties. 

Bovill,  0.  J.  "The  issue  is  not  whether  the  property 
abstractedly  considered  is  in  plaintiff,  but  as  to  whether 
the  plaintiff  has  a  right  to  the  goods,  as  against  the  defen- 
dant." 

The  defendant  is  responsible  to  the  plaintiff  who  is  in 
lawful  possession  of  them. 

Grove,  J.,  added  that  either  the  trustees  or  the  plaintiff 
in  possession  were  the  owners  and  the  question  as  to 
who  should  be  the  claimant  was  a  mere  matter  of  form. 

We  think  that  the  plaintiff  had  a  clear  right  to  be  plain- 
tiff in  this  case. 

Duncan  v.  Cashin,  L.  R.  10  C.  P.  554,  recognizes  the 
equitable  right  and  interest  very  clearly  in  interpleader 
claims.  Shingler  v.  Holt,  30  L.  J.  Ex.  322,  may  be  also 
referred  to. 

I  do  not  think  that  the  objection  as  to  the  sufficiency  of 
the  description  of  the  goods  should  prevail.  They  are  all 
described  as  being  in  upon  or  around  the  premises,  &c, 
used  and  occupied  by  said  James  Connell,  being  city  lot 
No.  130  Catharine  street  in  the  city  of  Hamilton.  I  think 
that  the  evidence  shews  sufficiently  that  the  goods  seized 
were  goods  covered  by  the  settlement  and  used  by 
claimant  since  the  marriage. 

It  seems  clearly  distinguishable  from  the  case  cited  of 
McCall  v.  Wolf,  in  the  Supreme  Court.  (13  S.  C.  R.  130.) 
The  difficulty  there  seems  to  have  arisen  in  the  endeavour  to 
describe  quantities  of  millinery  and  dry  goods  in  a  shop. 
The  late  Mr.  Justice  Henry  points  out  the  true  ground  of 
decision.    I  think  this  case  is  distinguishable. 
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I  cannot  find  that  on  the  objection  urged  at  the  trial  it 
became  a  question  whether  there  were  other  articles  of 
like  description  in  Connell's  premises  beside  those  conveyed 
by  the  settlement,  so  that  any  difficulty  as  to  identification 
would  arise. 

If  attention  had  been  distinctly  called  to  this  at  the 
trial  it  might  have  been  fully  explained.  Most  of  the  ani- 
mals and  articles  assigned  are  well  described.  The  horses, 
milk  sleighs,  buggy,  cooking  range,  self-feeding  stove,  wal- 
nut bedstead,  are  respectively  described  so  as  to  be  capable 
of  identification.  Then  twenty-eight  large  cans  used  for 
milk  and  all  other  articles  and  utensils  used  by  Connell  in 
his  dairy.  Locality  is  given  to  all  the  articles  assigned. 
I  think  on  the  objection  as  taken,  we  may  hold  it  sufficient. 

I  do  not  understand  that  the  case  below  was  decided  on 
any  such  ground  as  appears  in  McCall  v.  Wolff.  In  his 
reasons  for  judgment  the  learned  Judge  does  not  say  that 
he  has  given  effect  to  it,  arid  the  reasons  of  appeal  do  not 
refer  to  it,  as  would  have  been  the  case  if  the  point  had 
arisen  and  been  adjudicated. 

Most  of  these  objections  disappear  if  it  be  held  that  this 
marriage  settlement  did  not  require  registration,  in  other 
words  that  it  was  not  a  "  sale  "  of  goods  and  chattels  under 
that  Act. 

There  have  been  a  number  of  decisions  in  our  Courts  for 
many  years  to  the  effect  that  a  deed  of  assignment  for 
creditors  was  within  the  statute.  This  was  strongly  ques- 
tioned as  good  law  by  the  Queen's  Bench  in  Robertson  v. 
Thomas,  8  O.R  20,  and  as  far  back  as  Harris  v.  Commercial 
Bank,  16  U.  C.  R  443,  the  late  Sir  J.  Robinson  differed  from 
the  majority  who  held  that  it  fell  within  the  statute. 

In  this  Court  mWhiting  v.Hovey,  12  A.R119,  my  learned 
brother  Osier  reviewed  the  cases  from  11  U.C.E.  downwards, 
pointing  out  that  such  assignments  had  for  a  series  of  years 
been  held  to  be  within  the  Act.  But  his  judgment  and 
that  of  the  majority  of  the  Court,  held  that  there  had  been 
an  actual  and  continued  change  of  possession,  so  that  the 
objections  as  to  the  description  of  goods,  &c,  under  the 
66 — vol.  xv.  A.R. 
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statute  could  not  prevail.  For  myself,  I  did  not  discuss  or 
consider  the  necessity  of  registration  as  the  actual  posses- 
sion was  proved. 

As  then  pointed  out,  the  late  legislation  as  to  assignments 
for  creditors  renders  the  discussion  as  to  the  necessity  of 
registration,  as  only  of  historical  interest. 

There  is  no  express  decision  to  my  knowledge  as  to  regis- 
tration of  an  assignment  like  that  before  us. 

In  Leys  v.  Macpherson,  there  is  a  good  deal  of  discussion 
as  to  the  effect  of  an  assignment  made  direct  by  the  hus- 
band to  the  intended  wife  in  consideration  of  the  intended 
marriage;  this  was  registered, but  the  decision  did  not  turn 
on  any  question  as  to  that,  as  the  Court  treated  the  instru- 
ment not  as  a  marriage  settlement,  but  a  direct  transfer  for 
a  good  consideration  to  the  intended  wife,  so  that  on  the 
marriage  they  became  her  separate  property. 

I  feel  the  greatest  difficulty  in  holding  that  this  settle- 
ment can  be  described  as  a  "sale  of  goods  and  chattels  " 
under  our  statute. 

As  Sir  J.  Robinson,  says  in  Harris  v.  Commercial  Bank, 
after  noticing  the  distinction  between  conveyances  of  realty 
and  personalty  and  the  use  of  the  words  "bargainor  and  bar- 
gainee :  "  "  We  have  to  deal  here  with  goods  and  chattels, 
and  it  has  not  seemed  to  me  that  the  Legislature  has  used 
the  words  "  every  sale  of  goods  and  chattels,"  in  these 
statutes  in  any  other  sense  than  their  common  acceptation  as 
applied  to  goods :  that  is  when  the  absolute  beneficial  inte- 
rest passes  from  a  seller  to  a  buyer." 

I  certainly  must  put  the  same  construction  on  our  stat- 
ute, and  I  cannot  at  present  see  how  this  transaction  can 
be  held  to  be  "  a  sale  of  goods." 

It  seems  to  be  treated  in  some  of  our  cases  that  a  trans- 
fer of  the  property  for  a  good  or  valuable  consideration  is 
"  a  sale."  ' 

One  of  my  learned  brothers  suggests  that  if  the  marriage 
did  not  take  place  within  the  five  days  prescribed  by 
statute,  it  would  not  be  easy  to  see  how  the  trustee  could 
register  the  instrument  with  an  affidavit  that  "  the  sale"  to 


XV.] 


CONNELL  V.  HICKOCK. 


523 


him  was  bonii  fide  and  for  good  consideration.  Calling  it  a 
"  sale"  to  the  trustee  seems  to  be  repugnant  to  the  words 
used  by  the  Legislature.  The  intended  wife  could  hardly 
make  such  an  affidavit,  at  least  before  consideration 
executed. 

The  legal  meaning  of  the  words,  "  sale  of  goods,"  is  dis- 
cussed  fully  in  the  last  English  edition  of  Benjamin  (1883) 
pp.  1,  2,  3,  and  quoting  the  definitions  of  Blackstone,  Kent, 
&c,  seems  to  make  price  an  essential  element.  "  It  may  be 
defined  to  be  a  transfer  of  the  absolute  or  general  property 
in  a  thing  for  a  price  in  money?'  distinguishing  sale  from 
barter  or  exchange. 

I  do  not  wish  to'rest  a  decision  on  the  narrow  ground  of 
the  necessity  of  a  price  in  money,  but  in  endeavouring  to 
expound  the  meaning  of  the  words  of  our  statute,  we  can- 
not overlook  these  distinctions.  Here  the  absolute  property 
is  transferred  to  the  trustee,  and  remains  in  him,  not  pass- 
ing out  of  him,  as  I  understand  it,  so  as  to  vest  absolutely 
in  the  cestui  que  trust  on  perfecting  the  consideration  by 
the  marriage,  but  still  remaining  in  the  trustee  for  his 
benefit. 

I  am  unable  to  understand  how  this  arrangement  falls 
within  the  words  of  our  statute. 

A  disposition  of  chattels  like  the  present,  is  certainly 
within  the  mischief  sought  to  be  prevented  by  the  statute, 
and  if  my  view  be  correct,  the  legislature  will,  it  is  hoped, 
apply  a  remedy. 

Bueton,  J. A. — It  is  not  in  my  view  of  the  case,  necessary 
to  express  any  opinion  as  to  whether  a  marriage  settlement 
is  within  the  provisions  of  the  Bills  of  Sale  Act,  so  as  to 
require  registration  ;  but  if  it  is  within  it  I  think  the  Act 
has  been  sufficiently  complied  with. 

As  there  can  be  no  such  thing  as  an  estate  in  personal 
property,  it  follows  that  at  law  the  assignment  to  Malone 
passed  the  absolute  property  to  him.  But  the  rule  of  the 
common  law  as  to  the  indivisibility  of  a  chattel  had  no 
place  in  the  modern  Court  of  Chancery,  which  in  adminis- 
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tering  equity  carried  out  to  the  utmost  the  intentions  of 
the  parties. 

Here  it  is  evident  that  the  transfer  was  made  for  the 
purpose  of  securing  to  the  intended  wife,  not  the  annual 
returns  of  the  property,  but  the  absolute  control  and  the 
beneficial  interest  in  it.  Since  the  change  in  the  laws 
relating  to  the  property  of  married  women,  there  is  no  end 
to  be  served  in  retaining  the  property  in  the  trustee,  his 
trust  is  at  an  end  when,  in  pursuance  of  the  intentions  of 
the  assignor,  he  hands  over  the  property  to  the  wife,  and 
in  my  view,  that  property  upon  delivery,  vested  entirely 
in  her.  But  for  the  purpose  of  this  interpleader  proceed- 
ing it  is  quite  immaterial  whether  the  property  was  in  her 
or  in  Malone.  as  against  the  execution  creditor,  her  posses- 
sion was  sufficient,  unless  the  objections  to  the  validity  of 
the  bill  of  sale  are  good. 

The  sole  question  is,  whether  this  property  in  the  posses- 
sion of  the  wife  was  liable  to  seizure  and  sale  under  an 
excution  against  the  husband,  and  apart  altogether  from 
the  changes  effected  by  the  Judicature  Act  it  is  clear  that 
the  property  could  not  be  seized  for  his  debts,  and  that 
judgment  therefore  should  have  been  entered  for  the  claim- 
ant, who  as  against  the  execution  creditor,  was  entitled  to 
hold  the  property. 

The  objections  to  the  validity  of  the  bill  of  sale,  are : 

1st.  The  insufficiency  of  the  description. 

2nd.  The  alleged  defect  in  the  affidavit  which  was  made 
by  the  wife  as  the  bargainee. 

I  think  that  there  are  abundant  authorities,  some  of 
them  a  quarter  of  a  century  old,  for  holding  the  descrip- 
tion sufficient,  and  I  have  no  doubt  that  in  the  very  words 
of  the  Act  it  does  "  contain  such  sufficient  and  full  descrip- 
tion thereof  that  the  same  may  be  thereby  readily  and 
easily  known  and  distinguished." 

If  the  wife  could  not,  as  bargainee,  make  the  affidavit  of 
bona  fides,  it  furnishes  to  my  mind  a  very  strong  reason 
for  holding  that  the  case  is  not  within  the  Act.  I  do  not 
see  how  Malone  could,  by  any  stretch  of  ingenuity,  be 
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described  as  bargainee.  The  claimant  insisted  upon  this 
settlement  as  a  condition  of  the  marriage,  the  name  of 
M  alone  was  used  as  a  piece  of  the  machinery  for  carrying 
that  arrangement  or  bargain  into  effect,  and  whether  she 
is  the  absolute  owner,  or  entitled  by  the  rules  of  equity  to 
assert  her  interest,  she  is,  I  think,  properly  described  as 
the  bargainee,  and  the  only  party  filling  that  position. 

Although  all  the  evidence  is  in,  I  should  still  think  it  a 
case  in  which  we  could  only  interfere  by  granting  a  new 
trial  upon  the  question  of  fraud  if  there  was  any  evidence 
proper  to  submit  to  a  jury  ;  but  there  is  no  evidence  upon 
which  a  jury  could  reasonably  or  properly  find  that  the 
marriage  was  resorted  to  as  a  mere  device  to  protect  the 
property  from  creditors.  Upon  that  branch  of  the  case, 
therefore,  it  would  have  been  proper  for  the  J udge  to  direct 
&  verdict  for  the  plaintiff,  and  we  are  in  the  same  position. 

The  appeal,  therefore,  should  be  allowed,  and  judgment 
entered  for  the  claimant,  with  costs. 

Patterson,  J.  A. — Hickock  is  the  execution  creditor  of 
James  Connell.  He  has  seized  goods  as  the  goods  of  James 
which  are  claimed  by  Mary  the  wife  of  James. 

In  this  interpleader  issue  Mary  Connell  is  plaintiff  and 
Hick  ok  is  defendant,  and  the  question  to  be  decided  is 
whether  the  goods  are  the  goods  of  Mary  as  against  Hickock. 

The  goods  had  belonged  to  James,  dum  solus. 

On  the  25th  of  March,  1885.  he  made  a  deed  in  which 
he  was  party  of  the  first  part,  with  Mary  Harrington  as 
party  of  the  second  part,  and  Martin  Malone  as  party  of 
the  third  part,  by  which  in  consideration  of  his  intended 
marriage  with  Mary  he  (inter  alia)  assigned  the  goods  to 
Malone  to  have  and  hold  the  same,  to  Malone  and  his  heirs 
to  the  use  of  Connell  and  his  heirs,  executors,  and  adminis- 
trators until  the  intended  marriage  and  thereafter  to  the 
use  of  Mary,  her  heirs,  executors,  administrators  and  assigns 
to  and  for  her  and  their  sole  and  only  use  for  ever. 

The  only  question  decided  by  the  learned  Judge  of  the 
■County  Court  was  that  Malone  and  not  Mary  Connell  was 
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the  person  to  assert,  as  against  the  execution,  the  title 
derived  under  the  deed  from  James.  He  considered,  prin- 
cipally, as  I  understand,  because  the  issue  was  sent  down 
from  the  High  Court,  that  he  was  not  authorised  to  make 
Mai  one  a  party  claimant,  and  he  gave  judgment  for  the 
defendant  in  the  issue. 

The  appeal  is  from  that  judgment. 

The  decision  seems  to  have  been  founded  on  two  propo- 
sitions :  that  the  legal  title  was  not  in  the  plaintiff;  and 
that  an  equitable  title,  though  involving  the  whole  benefi- 
cial interest,  would  not  sustain  the  plaintiff's  claim. 

There  can  be  no  question  at  present  of  the  right  to  assert 
in  any  of  our  Courts  a  title  which  in  former  times  could 
only  have  been  asserted  in  a  Court  of  equity.  The  distinc- 
tion between  the  classes  of  rights  which  are  known  res- 
pectively as  legal  and  equitable  rights,  must  for  some  pur- 
poses continue  to  be  recognized,  otherwise,  as  remarked  by 
Lindley,  L,  J.,  in  Joseph  v.  Lyons,  15  Q.  B.  D.  280,  287,  the 
distinction  between  trustee  and  cestui  que  trust  would  be 
abolished.  Cases  will  no  doubt  continue  to  arise  in  which, 
as  in  Joseph  v.  Lyons,  and  in  Hollas  v.  Robinson,  15  Q. 
B.  D.  288,  the  ownership  of  property  and  the  security 
of  transactions  may  turn  on  some  phase  of  the  old  distinct- 
ion ;  but  when  the  beneficial  owner  comes  into  Court  to 
maintain  his  right  against  a  wrong  doer  or,  as  in  this  case, 
an  execution  creditor  of  a  stranger  to  the  title  (James 
Connell  being  regarded  as  a  stranger  in  this  branch  of  the 
case)  it  is  a  matter  of  indifference  which  of  the  old  desig- 
nations is  the  more  appropriate  to  his  title. 

The  case  cited  by  Mr.  Nesbitt,  of  Schrceder  v.  Harnott, 
28  L.  T.  N.  S.  704,  and  the  case  of  Duncan  v.  Cashin,  L.  K. 
10  C.  P.  554,  decided  in  1874  and  1875,  just  before  the 
dawn  of  the  Judicature  Act  had  brightened  into  day, 
affirmed  the  right  to  insist  upon  an  equitable  title  in  inter- 
pleader with  an  execution  creditor,  and  the  same  thing 
had  been  held  a  few  years  earlier,  Bramwell,  B.,  dissenting, 
in  Rusden  v.  Vo'pe,  L.  R.  3  Exch.  269,  where  there  wTas  no 
execution  in  question.     But  the  doctrine  was  very  clearly 
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enunciated  thirty  years  ago  in  Edivards  v.  English,  7 
E.  &a  B.  564,  by  Lord  Campbell,  C.  J.,  in  these  terms : 

"  Upon  the  issue  in  this  case  the  question  was,  whether 
the  creditor  had  a  right  to  seize  the  goods.  It  was  quite 
immaterial  which  party  was  plaintiff  in  the  issue  ;  that 
was  the  substance  of  it.  Here,  had  English  been  plaintiff, 
and  begun,  and  proved  a  prima"  facie  case,  Edwards  would 
at  least  have  shewn  a  prima  facie  case  in  answer  by  shew- 
ing a  bona  fide  bill  of  sale  to  herself  duly  registered.  In 
answer  to  that  the  existence  of  a  prior  invalid  bill  of  sale 
might  have  been  shewn  ;  but  the  very  utmost  effect  of  that 
is  to  shew  that  no  strict  legal  property  was  in  Edwards, 
by  no  means  shewing  that  the  property  was  liable  to  be 
taken  in  execution  as  Hare's." 

Erie,  J.,  and  Crompton,  J.,  made  remarks  to  the  same 
effect. 

But  it  is,  in  my  opinion,  a  misunderstanding  of  the 
transaction  to  treat  the  plaintiff's  title  as  the  equitable  title 
only,  and  not  the  legal  title. 

From  and  after  the  marriage,  that  is  to  say,  as  soon  as 
the  consideration  for  the  transfer  became  executed  and  not 
executory  merely,  the  possession  as  well  as  the  whole  bene- 
ficial interest  in  the  goods  passed  and  was  intended  to  pass 
to  the  plaintiff.  The  settlement  included  land  as  well  as 
goods.    The  habendum,  as  to  the  lands,  was  in  these  words  : 

"  To  have  and  to  hold  the  said  premises  unto  the  said 
Martin  Mai  one  his  heirs  and  assigns  to  the  use  of  the  said 
James  Connell  and  his  heirs  until  the  said  intended  mar- 
riage, and  after  the  solemnization  thereof  to  the  use  of  the 
said  Mary  Harrington  her  heirs  and  assigns  forever." 

Being,  as  we  may  reasonably  assume,  so  framed  in  order 
that  Mary  might,  by  force  of  the  statute  of  uses,  take  the 
legal  fee  simple,  there  was  no  reason  why  the  seizin  in 
Malone  should  continue.  The  declaration  of  the  use  as  to 
the  goods,  though  on  similar  terms,  would  of  course  have 
no  operation  under  the  statute,  but  it  nevertheless  expressed 
the  intention  ;  the  intention  was  carried  into  effect  by  the 
delivery  of  possession,  constructively  so  far  as  any  act  of 
Malone  is  concerned,  (he  never  apparently  having  had  the 
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actual  possession)  and  the  objects  of  the  trust  were  thereby 
fulfilled. 

The  principle  is  the  same  on  which  Game  v.  Brice,  7  M. 
•&  W.  133,  and  Bird  v.  Peagrum,  13  G.  B.  639,  were  decided. 
It  was  held  in  those  cases  that  money  paid  over  to  a  mar- 
ried woman  by  the  trustees  of  her  settlement,  or  rents  paid 
to  her  in  pursuance  of  the  trusts  on  which  settled  premi- 
ses were  held,  became  her  property,  and  the  trustees  ceased 
to  have  any  interest  in  or  control  over  them.  The  conse- 
quence, which  at  common  law  was  that  the  money  vested 
in  the  husband,  no  longer  follows.  The  language  of 
Williams,  J.,  in  Bird  v.  Peagrum,  may  be  applied  to  the 
goods  now  in  question,  reading  goods  in  place  of  money  or 
rents.    He  said,  13  C.  B.  650  : 

"  As  soon  as  the  trustees  paid  over  the  rents  to  the  wife, 
they  ceased  to  have  anything  further  to  do  with  it,  their 
trust  as  to  that  was  discharged.  That  being  so  the  legal 
consequence  follows,  that  the  money  became  a  chattel  in 
possession."  Adding  the  now  inapplicable  result :  "  and 
the  property  of  the  husband." 

Then  the  plaintiff  being  entitled  to  be  heard  on  this 
issue  in  maintenance  of  her  right,  and  the  property  being 
hers  as  against  her  husband,  why  should  it  be  liable  to 
seizure  for  his  debts  ? 

The  ground  taken  is  that  some  requisite  of  the  Act 
relating  to  ^Mortgages  and  Sales  of  Personal  Property, 
B.  S.  O.  1877,  ch.  119  has  not  been  complied  with. 

I  am  prepared  to  hold  that  the  transaction  is  within 
the  statute.  The  fifth  section  enacts  that  every  sale  of 
goods  and  chattels,  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  goods  and  chattels  sold,  shall  be  in 
writing,  and  such  writing  shall  be  a  conveyance  under  the 
provisions  bf  this  Act,  and  shall  be  accompanied  by  an 
affidavit  *  *  of  the  bargainee  *  *  that  the  sale  is 
bona  fide  and  and  for  good  consideration,  as  set  forth  in 
the  said  conveyance,  and  not  for  the  purpose  of  holding 
or  enabling  the  bargainee  to  hold  the  goods  mentioned 
therein  against  the  creditors  of  the  bargainor. 
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Xo  kind  of  transaction  can  be  imagined  in  which  the 
policy  of  the  Act  more  decidedly  calls  for  publicity  than 
where  goods  which  were  a  man's  property  and  in  his  pos- 
session before  his  marriage,  continue  in  his  possession 
after  his  marriage,  but  have  become  the  property  of  his 
wife. 

The  transaction  is  a  sale,  as  I  understand  that  word  to 
be  used  in  the  section.  The  word.  "  sale,"  cannot  have 
the  limited  meaning  by  which  it  sometimes  denotes  a 
transfer  of  property  for  money  as  distinguished  from  barter 
or  exchange.  The  nature  of  the  consideration  for  which 
the  transfer  is  made,  must  be  stated  in  the  conveyance  and 
verified  by  the  affidavit  of  the  bargainee ;  but  whatever 
the  consideration  is  for  which  the  owner  parts  with  his 
property,  the  parting  with  it  for  consideration  is  evidently 
what  is  here  called  a  sale. 

In  this  transaction  the  consideration  was  marriage, 
executory  until  the  ceremony,  and  executed  after  the 
marriage  was  solemnized. 

I  believe  the  marriage  took  place  the  same  day  that  the 
deed  was  executed,  and  the  deed  was  registered  within 
five  days  from  its  date. 

It  may  be  asked  how  the  statutory  requirements  of 
registration  within  five  days  could  have  been  satisfied  if 
the  marriage  had  happened  to  be  postponed  beyond  the 
five  da}Ts.  The  answer  seems  to  be  that  a  marriage  con- 
tract does  not,  in  view  of  this  statute,  differ  from  any  other 
contract  by  which  the  bargainor  agrees  that  his  goods  shall 
belong  to  the  bargainee  on  performance  by  the  latter  of  his 
or  her  part  of  the  contract.  The  statute  does  not  require 
that  before  registration  the  consideration  shall  be  executed. 
But  if  that  were  the  rule  the  parties  would  have  to  arrange 
their  dates  and  events  so  as  to  be  able  to  comply  with  it. 
The  reasoning  that  would  support  the  validity  of  an  un- 
registered agreement  for  the  transfer  of  goods  in  considera- 
tion of  a  future  marriage,  would  have  equal  force  if  the 
consideration  were  a  future  payment  of  money. 

There  are  only  two  objections  of  any  importance  taken 
67 — VOL  XV.  A.R. 
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to  the  registration  of  this  settlement.  One  is  that  the 
goods  are  not  sufficiently  described. 

I  do  not  think  we  could  give  effect  to  that  objection 
without  requiring  a  degree  of  minute  description  that 
would  render  transactions  impossible,  and  such  as  m  many 
cases  in  our  Courts  has  been  held  not  to  be  required. 

I  do  not  understand  the  decision  in  McCall  v.  Wolff,  13 
S.  C.  R.  130  to  have  introduced  a  stricter  rule  of  construc- 
tion. The  question  there  was  the  sufficiency  of  a  descrip- 
tion which  was  not  like  the  one  before  us,  and  while  three 
of  the  five  Judges  who  heard  the  case  agreed  with  the 
Manitoba  Court  in  holding  that  description  defective,  I  do 
not  understand  the  difference  of  opinion  between  them  and 
their  colleagues  to  have  extended  beyond  the  reading  of 
the  particular  document.  I  may  therefore  refer  to  the 
judgment  of  Mr.  Justice  Strong,  though  he  was  one  of  the 
dissentients,  as  expressing  the  spirit  in  which  our  Courts 
have  usually  dealt  with  this  question,  and  to  the  cases 
noted  at  p.  136  of  the  report,  without  consuming  time  by 
collating  this  description  with  those  pronounced  upon  in 
the  several  decisions. 

It  was  also  urged  that  the  plaintiff,  on  whose  affidavit 
of  bona  fides  the  deed  was  registered,  was  not  the  bargainee. 
I  have  already  answered  this  objection  in  what  I  have  said 
on  the  subject  of  the  plaintiff's  title  to  the  goods.  She  is 
a  party  to  the  deed  and  to  the  bargain  evidenced  by  it,  and 
is  literally  as  well  as  in  reality  the  bargainee. 

I  think  the  plaintiff  entitled  to  judgment  on  the  inter- 
pleader issue,  and  to  have  the  appeal  allowed  with  costs. 

Osler,  J.  A. — This  Court  undoubtedly  held  in  Whiting 
v.  Hovey,  12  A.  R  119,  that  an  assignment  for  the  benefit 
of  creditors  was,  as  for  thirty  years  previously  it  had  been 
uniformly  held  to  be,  within  the  Act  relating  to  Bills  of  Sale 
and  Chattel  Mortages.  But  in  that  particular  case  the  omis- 
sion to  register  did  not  defeat  the  instrument  because  an 
actual  and  continued  change  of  possession  had  taken  place 
prior  to  the  execution  coming  in.    In  upholding  the  deed  as 
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we  did,  on  that  ground,  it  followed  that  we  affirmed  the 
necessity  of  registration  if  there  had  been  no  change  of 
possession ;  for  if  the  deed  had  not  been  within  the  Act, 
neither  one  nor  the  other  would  have  been  essential. 

Our  reason,  however,  for  holding  an  assignment  to  be 
within  the  Act  was,  that  we  thought  the  Courts  were  pre- 
cluded from  reversing  a  long  settled  and  uniform  rule  of 
decision,  more  especially  as  the  legislature  had  recently 
recognised  the  law  as  thus  established  by  enacting  by  48 
Vict.  ch.  26,  sec.  12,  that  in  future  it  should  not  be  necessary 
to  register  such  assignments,  but  that  notice  of  them  should 
be  given  in  another  way. 

T  do  not  think  we  are  precluded  by  our  decision  in 
Whiting  v.  Hovey,  from  now  considering  whether  a  mar- 
riage contract  or  settlement  in  the  form  of  the  instrument 
in  this  case,  is  within  the  Act.  In  practice  I  think  it  has 
always  been  so  treated  though  the  question  has  not  hitherto 
been  presented  for  judicial  decision,  so  far  as  I  am  aware. 

What  the  statute  enacts  is  that  every  sale  of  goods 
and  chattels  not  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  goods  and  chattels  sold  shall  be  in  writing 
accompanied  by  an  affidavit  of  the  bargainee  that  the 
sale  is  bona  fide,  and  for  good  consideration  as  set  forth 
in  the  conveyance,  &c,  and  not  for  the  purpose  of  enabl- 
ing the  bargainee  to  hold  the  goods  against  the  credit- 
ors of  the  bargainor. 

The  use  of  the  words  "  sale,"  "  bargainee,"  "  bargainor," 
may  indicate  that  what  the  legislature  had  in  view  was 
the  ordinary  common  law  sale  of  personal  property  which 
is  termed  a  "  bargain  and  sale  of  goods,"  and  which  has 
been  defined  as  "  a  transfer  of  the  absolute  or  general 
property  in  a  thing  for  a  price  in  money."  Benjamin  on 
Sales,  p.  1. 

Lord  Blackburn's  definition  is  wider,  agreeing  rather  with 
that  given  by  Kent,  and  including  the  case  where  the  con- 
sideration given  is  not  money,  and  which  may,  he  says,  in 
popular  language  be  called  barter  rather  than  sale.    "  The 
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legal  effect  is  the  same  in  both  cases."  Blackburn  on  Sale, 
2nd  ed.  Introduction  p.  9,  Commonwealth  v.  Clark,  14 
Gray,  372.  "  In  both  cases  the  title  to  the  property  is 
absolutely  transferred,  and  the  same  rules  of  law  are 
applicable  to  the  transaction  whether  the  consideration  for 
the  contract  is  in  money  or  by  way  of  barter." 

The  transaction  in  question  cannot  be  described  as  a 
sale  within  the  meaning  of  any  of  these  definitions.  It  is  a 
special  executory  contract  which  may  result  in  the  transfer 
of  the  beneficial  interest  in  the  property  to  one  of  the 
parties  to  it,  though  not  by  way  of  bargain  and  sale.  An 
immediate  change  of  possession  is  not  contemplated,  nor, 
it  may  be  said,  any  such  change  of  possession  as  the  Act 
requires  as  the  alternative  of  registration,  and  the  beneficial 
interest  in  the  property  remains  in  the  grantor  or  settlor 
until  the  marriage  takes  place.  Notwithstanding  this,  and 
the  fact  that  the  consideration  is  executory,  the  instru- 
ment, apart  from  the  operation  of  the  Bills  of  Sale  Act,  is 
valid  against  creditors  of  the  settlor  from  the  time  of  its 
execution,  unless  from  delay  in  carrying  out  the  marriage 
contract  or  otherwise,  it  becomes  open  to  the  imputation 
of  fraud. 

If  this  be  not  so,  registration  before  the  marriage  wTould 
not  save  it,  although,  if  it  is  within  the  Act,  it  should  be 
capable  of  being  registered  immediately  and  effectually. 
Of  the  many  modes  by  which  personal  property  may  be 
transferred  or  an  interest  in  it  created  by  the  owner  in 
favor  of  another  person  the  legislature  has  specified  but 
one,  namely,  a  sale.  The  conditional  sale  evidenced  by 
what  is  generally  known  as  a  hire  receipt,  is  not  included 
(see  51  Vict.  ch.  19)  nor,  as  I  think,  a  contract  for  the  con- 
veyance of  after  acquired  chattels.  Coyne  v.  Lee,  14  A.  R. 
503. 

It  is  worth  noticing  that  in  the  English  Bills  of  Sale 
Act,  1878,  a  marriage  contract  or  settlement  is  expressly 
excepted  although  it  would  have  been  included  by  some 
of  the  general  terms  used  in  describing  the  instruments 
declared  to  be  within  the  operation  of  that  Act. 
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Upon  the  whole,  I  think  we  are  not  warranted  in 
extending  the  meaning  of  the  term  "  sale  "  so  as  to  include 
by  construction  a  contract  of  this  nature.  It  would  follow 
that  the  requirements  of  the  Act  as  to  description  and 
registration  do  not  apply  to  it.  But  if  such  an  instrument 
is  within  the  Act,  I  am  of  opinion  that  in  this  case  those 
requirements  have  been  sufficiently  complied  with.  The 
affidavit  of  bona  fides,  it  is  true,  was  made  by  the 
wife  and  not  by  the  trustee,  but  she  is  a  party  to  the 
instrument,  which  was  registered  immediately  after  the 
marriage,  and  within  the  prescribed  time.  If  the  word 
"bargainee"  is  to  receive  the  wider  meaning  of  "  con- 
tractee  "  I  can  see  no  reason  why  the  wife,  who  was  one 
of  the  contracting  parties,  and  was  at  the  time  of  making 
the  affidavit  the  one  beneficially  interested,  should  not 
have  made  it  rather  than  the  trustee  who  is  merely  the 
nominee  of  the  two  principals.  In  my  opinion  she  is  a 
bargainee  within  the  Act,  if  the  Act  applies  to  such  an 
instrument. 

The  description  of  the  property  is  also  made  sufficiently 
clear  by  the  evidence,  to  take  the  case  out  of  the  point 
ruled  by  McCall  v.  Wolff,  13  S.  C.  R  130,  upon  the  particular 
terms  of  the  instrument  there  in  question.  There  seems 
no  reason  to  doubt  that  the  milk  cans  seized  were  some  of 
those  mentioned  in  the  deed.  I  think  the  onus  is  on  the 
defendant  to  make  it  appear  that  there  were  other  goods 
on  the  premises  of  the  same  kind  in  order  to  raise  a  doubt 
as  to  the  identity  of  those  now  in  question. 

Then  as  to  the  appeal  itself  (for  the  objections  I  have 
been  considering  were  taken  by  the  respondent  in  support 
of  the  judgment  below) ;  the  plaintiff  was  nonsuited  on 
the  ground  that  she  was  not  the  proper  person  to  make 
and  maintain  the  claim,  and  that  the  trustee,  in  whom  the 
legal  title  to  the  property  was  vested,  should  have  been 
plaintiff.  It  has,  however,  long  been  settled  that  in  an 
interpleader  issue  the  Court  will  take  notice  of  equitable 
rights.  The  trustee  might  no  doubt  have  been  the  claim- 
ant, but  the  property  is  really  the  wife's  and  not  the  hus- 
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band's,  and  her  beneficial  interest  in  it  entitles  her  to 
resist  the  claim  of  the  execution  creditor."  The  well  known 
cases  of  Duncan  v.  Cashin,  L.  R.  10  C.  P.  554,  and  Engel- 
bach  v.  Nixon,  ib.  645,  establish  or  affirm  the  principle, 
and  the  case  of  Schrceder  v.  Harriott,  28  L.  T.  N.  S.  p.  704, 
cited  by  Mr.  Nesbitt,  is  precisely  in  point,  where  the  wife, 
as  here,  was  the  party  to  the  interpleader  issue  instead  of 
the  trustee,  and  maintained  her  claim  against  a  similar 
objection.  See  also  Dominion  Bank  v.  Davidson,  12  A.  R. 
90. 

The  appeal  must,  therefore,  be  allowed,  and  judgment 
entered  for  the  claimant  in  the  Court  below,  unless  the 
defendant  thinks  it  worth  while  to  take  a  new  trial  for 
the  purpose  of  submitting  to  the  jury  the  question  whether 
the  settlement  and  marriage  were  part  of  a  scheme  to  de- 
fraud the  husband's  creditors,  which  we  were  told  was  the 
meritorious  objection  intended  to  be  relied  upon.  As  to 
this,  the  following  cases  may  be  referred  to :  Ex  parte 
Cooper,  Re  Pennington,  4  T.  L.  R.  643 ;  Re  Pearson,  3  Ch. 
D.  807;  Ex  parte  Bolland,  L.R  17  Eq.  115. 

The  claimant  is  entitled  to  the  costs  of  the  appeal ;  and, 
as  part  of  the  costs  of  the  cause  to  the  costs  of  the  last 
trial ;  but  if  a  new  trial  is  taken,  she  will  receive  the 
costs  of  the  former  trial  only  in  the  event  of  her  succeed- 
ing upon  the  new  trial. 

.  Appeal  allowed  with  costs. 
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Molsons  Bank  v.  McMeekin,  Ex  Parte  Sloan. 

Division  Courts— R  S.  0.  (1877)  ch.  47— Sects.  163,  165,  166,  168,  221 
— Transcript  of  judgment  to  County  Court— Division  Court  execution — 
Return  of  nulla  bona  after  expiration  of  writ — R.  S.  0.  ( 1887)  ch.  51, 
Sects.  220,  223,224,  226,  380 — Third  party  moving  to  set  aside  judg- 
ment. 

The  plaintiffs  recovered  judgment  in  the  Division  Court  and  issued  an  exe- 
cution thereon  under  which  nothing  was  made  and  which  expired  by 
lapse  of  time.  At  the  request  of  the  plaintiffs'  solicitor  the  bailiff  re- 
turned the  writ  nulla  bona,  although  it  was  alleged  that  there  were 
goods  out  of  which  the  debt  might  have  been  levied.  Upon  this  return 
the  plaintiffs  procured  a  transcript  of  their  Division  Court  judgment  in 
regular  form  and  filed  the  same  in  the  office  of  the  clerk  of  the  County 
Court  and  sued  out  a  writ  oifi.  fa.  goods  in  order  to  obtain  the  benefit 
of  the  provisions  of  the  Creditors'  Relief  Act. 

The  respondent  S.,  the  holder  of  a  warrant  of  execution  in  the  Division 
Court,  then  moved  to  set  aside  the  plaintiffs'  proceedings  and  they  were 
accordingly  set  aside  by  the  County  Court  Judge  on  the  ground  that  the 
judgment  in  the  court  was  void,  being  founded  on  a  return  to  an  expired 
execution. 

Held,  that  a  return  of  nulla  bona  where  there  were  goods,  was  no  more 

thau  an  irregularity  to  be  complained  of  by  the  defendant. 
Ontario  Bank  v.  Kirby,  16  C.  P.  35,  followed. 

Nor  could  a  third  party  object  that  such  a  return  was  made  at  the  in- 
stance of  the  solicitor  of  the  plaintiffs. 

Held,  also  [reversing  the  judgment  of  the  County  Court]  that  a  return  of 
nulla  bona,  could  be  properly  made  after  the  expiration  of  the  writ  and 
that  the  transcript  and  judgment  in  the  County  Court  founded  thereon 
were  valid  and  regular. 

This  was  an  appeal  from''  an  order  of  the  Judge  of  the 
County  Court  of  the  county  of  Wentworth,  setting  aside 
the  plaintiffs'  judgment  in  that  Court  at  the  instance  of 
one  Sloan,  the  holder  of  a  Division  Court  judgment  against 
the  defendant,  and  came  on  for  hearing  on  the  17th  of 
May,  1888  * 

Muir,  for  the  appellants. 
Carscallen,  for  the  respondent. 

May  22,  1888,  the  judgment  of  the  Court  in  which  the 
facts  are  fully  stated,  was  delivered  by 

Osler,  J.  A— The  plaintiffs  (appellants)  recovered  a  judg- 
ment against  the  defendant  in  May,  1887,  in  the  1st  Divi- 

*  Present.—  Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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sion  Court  of  the  county  of  Wentworth,  mid  the  warrant  of 
execution  issued  thereon  having  expired  or  become  spent 
by  lapse  of  time,  and  nothing  having  been  in  fact  made 
under  it,  the  bailiff  to  whom  it  was  directed,  at  the  request 
of  their  solicitor  returned  it  nulla  bona,  although,  as  it  is 
said,  there  were  goods  of  the  defendant  out  of  which  the 
judgment  debt  might  have  been  levied  during  its  currency. 
At  the  time  this  return  was  made  there  was  a  warrant  of 
execution  against  the  defendant's  goods  in  the  hands  of 
another  Division  Court  bailiff  on  a  judgment  recovered 
by  the  respondent  Sloan  in  the  9th  Division  Court  of  the 
county  of  Wentworth. 

The  appellants  then  procured  from  the  Division  Court 
clerk  a  transcript  of  their  judgment  pursuant  to  sec.  165 
R.  S.  0.  (1877,)  ch.  47,  which  they  caused  to  be  filed  with 
the  clerk  of  the  County  Court,  and  to  be  duly  entered  by 
him  pursuant  to  sec.  166. 

The  transcript  so  filed  and  entered,  thereupon  by  force  of 
sections  166, 168,  became  a  judgment  of  the  County  Court, 
on  which  the  appellants  were  entitled  to  pursue  the  same 
remedies  as  if  it  had  been  originally  obtained  in  the  County 
Court.  On  their  face  the  transcript  and  judgment  comply 
with  the  requirements  of  the  Act,  and  are  in  all  respects 
regular.  The  plaintiffs  then  issued  a  fi.  fa.  goods  upon 
their  judgment  and  delivered  it  to  the  sheriff,  who  seized 
the  defendant's  goods,  including  those  already  under  seizure 
under  Sloan's  warrant.  On  a  sale  by  the  sheriff  the  pro- 
ceeds would  be  distributable  under  the  Creditors'  Relief 
Act,  among  all  the  execution  creditors  of  the  defendant ; 
whereas  where  the  only  creditors  are  those  holding  Division 
Court  judgments,  the  Act,  as  it  is  said,  does  not  apply. 

The  respondent  who  was  thus  disappointed  in  retaining 
the  priority  which  would  have  been  his  had  there  been  no 
execution  in  the  sheriff's  hands,  moved  to  set  aside  the 
appellants'  judgment  in  the  County  Court,  substantially  on 
the  ground  that  it  was  founded  upon  an  invalid  or  void 
return  of  nulla  bona  to  the  warrant  of  execution  on  their 
Division  Court  judgment.    It  was  contended  that  this 
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return  had  been  procured  by  fraud  and  collusion,  and  had 
been  made  at  the  request  of  the  plaintiffs'  solicitor,  and  not 
in  the  ordinary  course  of  the  bailiff  's  duty,  and  that  it  was 
a  mere  nullity,  the  execution  to  which  it  w^as  made  having 
expired. 

The  learned  Judge  of  the  Court  below  set  aside  the 
judgment.  We  have  the  advantage  of  a  full  statement 
of  his  views  in  the  carefully  prepared  opinion  which 
appears  in  the  appeal  book.    He  says  :  • 

"  The  return  must  be  made  on  an  existing  or  otherwise 
valid  writ,  and  be  the  spontaneous  act  of  the  officer  uninflu- 
enced by  the  act  of  any  one  having  control  of  the  writ,  and 
in  the  ordinary  course  of  his  duty.  But  the  writ  was  inva- 
lid and  could  not  be  acted  upon.  There  could  be  no  return 
of  it,  and  any  so-called  return  wTas  a  mere  void  proceeding. 
That  being  so,  Farrv.  Robins,  12  C.  P.  25;  Jaconib  v.  Henry, 
13  C.  P.  377  ;  and  Hope  v.  Graves.  14  C.  P.  393,  are  ample 
authority  to  shew  that  the  judgment  cannot  stand.  It  is 
the  inherent  right  of  the  Court  to  entertain  an  application 
to  set  it  aside.  My  opinion  is  not  formed  upon  the  ground 
that  the  return  was  made  at  the  instance  of  the  solicitor 
for  the  plaintiffs,  but  that  the  judgment  is  void  as  being 
founded  on  a  return  to  an  expired  execution." 

We  think  the  charge  of  fraud  and  collusion,  (which  the 
learned  Judge  appears  to  have  properly  disregarded,  but 
which  was  renewed  before  us),  is  quite  unfounded.  The 
plaintiffs'  warrant  of  execution  in  the  bailiff's  hands  was 
no  longer  in  force.  No  effective  levy  had  been  made 
under  it.  The 'plaintiffs  might  no  doubt  have  issued  a 
new  wairant.  But  if  they  could  procure  a  valid  return 
of  nulla  bona  to  the  former,  they  were  at  liberty  to  do 
so,  and  to  make  such  use  of  it  as  the  law  and  practice  of 
the  Court  would  permit,  in  converting  their  Division  Court 
judgment  into  a  judgment  of  the  County  Court.  Of  the 
legal  result  of  the  proceedings  under  such  a  judgment,  the 
respondent  cannot  complain. 

There  is  nothing  in  the  objection  that  the  return  was 
made  at  the  instance  of  the  plaintiffs'  solicitor.  There  can 
be  no  difference  in  this  respect  between  a  Division  Court 
68 — VOL.  XV.  A.R. 
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warrant  of  execution  and  a  fi.  fa.  goods  issued  on  a  judg- 
ment in  the  High  Court.  In  Ontario  Bank  v.  Kerby,  16 
C.  P.  35,  it  is  pointed  out  by  Wilson,  J.,  that  a  return  of 
nulla  bona  by  the  sheriff,  where  there  are  goods,  is  no  more 
than  an  irregularity  to  be  complained  of  by  the  defendant 
if  the  creditor  be  wrongfully  abusing  the  process  of  the 
Court  by  going  directly  or  by  collusion  against  the  lands 
in  place  of  lirst  exhausting  the  goods.  Here  the  creditors 
were  not  abandoning  any  existing  execution,  although,  as 
is  suggested,  they  may  have  lost  the  benefit  of  one  by  not 
renewing  it  while  it  was  in  force. 

The  sole  question  therefore  is,  whether  the  respondent  is 
in  a  position  to  object  to  the  sheriff's  return  of  nulla  bona. 
If  that  was  merely  a  void  proceeding,  the  County  Court 
judgment  being  founded  on  a  fatally  defective  transcript, 
could  not  stand,  as  is  shewn  by  the  cases  already  referred 
to,  and  the  respondent  as  a  person  prejudicially  affected  by 
it,  might  move  to  set  it  aside :  Semple  v.  Nicholson,  4  H.  & 
N.  298.  Mr.  Muir  objected  that  the  defendant  should  have 
been  made  a  party  to  the  application,  citing  Jaoques  v. 
Harrison,  12  Q.  B.  D.  165,  and  we  are  disposed  to  agree 
with  him,  though  it  is  not  necessary  to  decide  that  point, 
a,s  we  think  the  appeal  must  be  allowed  on  the  principal 
ground. 

Section  163  of  ch.  47  R.  S.  O.  1877,  as  amended,  and  as 
it  now  stands,  in  the  Revised  Statute  of  1887,  sec.  220, 
enacts  that  every  execution  shall  be  dated  on  the  day  of 
its  issue,  and  shall  be  returnable  within  thirty  days  from 
the  date  thereof,  but  may,  from  time  to  time,  be  renewed 
for  six  months  from  the  date  of  such  renewal. 

If,  therefore,  it  is  not  executed,  or  renewed  in  the  first 
instance  within  thirty  days  from  its  date,  its  operation  is 
spent,  and  it  cannot  be  renewed  or  acted  upon  afterwards. 
It  is  hardly  necessary  to  cite  authorities  for  this.  The  rule 
is  the  same  as  in  executions  issuing  from  the  High  Court. 
Nothing  can  be  done  under  an  execution  after  it  has 
ceased  to  be  current  except  to  perfect  that  which  has  been 
begun  under  it:  Doe  Greenshields  v.  Garrow,  5  U.  C.  R.  237  ; 
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Lee  v.  Hoivis,  30  U.  C.  R.  292.  So  in  Gardiner  v.  Juson,  2 
E.  &  A.  188,  210,  where  the  sheriff  after  a  writ  of  fi.  fa.  lands 
had  become  returnable,  nothing  having  been  done  under  it 
up  to  that  time,  made  a  return  that  he  had  seized  lands  to 
the  value  of  $5,  which  remained  in  his  hands  unsold  for  want 
of  buyers,  proceeded  to  sell  the  defendant's  lands  under  a 
ven.  ex.  which  had  been  issued  on  such  return,  the  sale  was 
set  aside  because  the  ven.  ex.  had  no  foundation  to  rest 
upon  except  the  spent  writ  against  lands,  to  which  of 
course  no  such  return  could  have  been  made.  The  case 
was  precisely  the  same  as  if  the  sheriff  had  sold  the  land 
under  the  expired  writ  instead  of  under  the  ven.  ex.  Had 
there  been  an  inception  of  the  execution  under  the  former, 
it  could  have  been  continued  and  completed  under  the 
latter.  Bat  such  cases  have  no  application  here.  It 
was  argued  by  Mr.  Carscallen,  and  has  been  so  held 
by  the  learned  Judge  of  the  County  Court,  that  because 
the  execution  had  expired,  and  could  not  be  renewed, 
no  valid  return  of  nulla  bona  could  be  made  to  it.  This 
by  no  means  follows.  During  its  currency  it  was  a  valid 
writ,  and  the  officer's  power  to  execute  it  continued 
until  the  return  day.  If  the  money  was  not  made  under 
it  up  to  that  time,  it  ceased  to  be  operative,  and  became 
simply  an  unexecuted  writ.  The  officer  may  have  been 
unable  to  execute  it  because  there  were  no  goods  which 
could  be  levied  under  it,  but  if  he  had  the  power  to  execute 
it  up  to  the  last  moment  of  the  return  day,  he  must  have 
the  right  to  inform  the  Court  after  that  time  why  he  had 
not  done  so. 

That  is  assumed  by  section  221,  (sec.  380  of  the  Rev.  Act 
of  1887)  which  provides  that  if  the  bailiff  neglects  to 
return  the  execution  within  three  days  after  the  return 
day  thereof,  an  action  shall  lie  against  him  and  his  sure- 
ties. 

If  the  purpose  of  a  return  is  considered,  and  the  former 
practice  of  the  Superior  Courts,  it  will  at  once  be  seen 
that  there  can  be  no  objection  in  principle  to  a  return  of 
nulla  bona  being  made  after  the  expiration  of  the  writ. 
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It  is  merely  a  statement  of  the  reason  why  the  writ  was 
not  executed. 

"  Returns  are  nothing  else  but  the  sheriff's  answers  touch- 
ing that  which  he  is  commanded  to  do  by  the  Queen's  writ, 
and  are  but  to  ascertain  the  truth  of  the  matter."  Watson 
on  Sheriffs,  89. 

"  The  return  is  the  sheriff's  answer  to  the  process  de- 
livered to  him."    Churchill  on  Sheriffs,  339. 

"  If  nulla  bona  has  been  returned  to  a  fi.  fa.,  the  party 
may  sue  out  an  alias  fi.  fa.,  and  upon  the  return  of  nulla 
bona  to  that,  a  plu.  fi.  fa.  may  be  issued.  In  practice,  in 
the  above  cases,  where  nothing  has  been  in  fact  levied, 
it  is  usual  to  issue  the  subsequent  writ  without  getting 
the  return  previously  made,  and  so  long  as  the  return  is 
made  in  time  to  be  used  on  an  application  to  set  aside  the 
subsequent  writ  for  irregularity  lor  want  of  it,  that  will 
suffice  :"   ArchboloVs  Practice,  14th  ed.,  868. 

We  are  of  opinion  that  the  judgment  is  not  open  to 
objection  by  the  respondent  on  any  ground  which  has 
been  urged  against  it.  If  the  bailiff  chose  to  take  the 
risk  of  making  a  false  return,  that  was  a  matter  for  his 
own  consideration.  The  defendant  does  not  object  to  it, 
and  perhaps  under  the  circumstances  could  not  do  so,  but 
it  was  not  a  defective  or  void  return  merely  because  th& 
execution  had  ceased  to  be  operative. 

The  appeal  must  therefore  be  allowed. 


Appeal  allowed  with  costs. 
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Sutherland  v.  Cox. 

Broker — Agreement  to  buy  and  carry  stock  on  margin — Failure  to  pur- 
chase— Novation — Right  to  recover  back  margin  paid. 

Plaintiff  employed  P.  as  his  broker  to  purchase  shares  in  Federal  Bank 
stock  and  to  carry  the  same  for  him  until  1st  December  on  margin, 
depositing  with  him  a  large  sum  of  money  for  that  purpose. 

F.  transferred  his  business  to  the  defendants  in  July  and  with  it  paid  over 
to  them  the  whole  of  the  money  which  had  been  left  in  his  hands  by  the 
plaintiff  and  they  assumed  F.'s  contract  with  the  latter.  On  the  10th 
of  August  they  informed  him  of  this  by  letter.  . 

On  the  12th  October  the  defendants  called  upon  plaintiff  to  put  up  $2,000 
additional  margin,  the  stock  having  fallen  in  value,  and  on  default  they 
professed  to  sell  and  represented  to  him  that  they  had  sold  his  shares  at 
a  loss  and  charged  him  with  the  difference  thereon — upwards  of  $2,000. 

It  appeared  that  F.  had  never  bought  shares  for  the  plaintiff ;  that  he  had 
not  transferred  and  that  the  defendants  had  never  received  any  shares 
from  him  for  the  plaintiff.  The  alleged  sale  of  these  shares  with  the 
loss  or  difference  on  which  the  defendants  had  charged  the  plaintiff  was 
a  mere  pretence,  defendants  never  having  had  any  shares  of  the  plain- 
tiff to  sell  and  the  broker  with  whom  they  had  made  the  arraugement 
to  become  the  pretended  purchaser  having  bought  none  from  them. 

Held,  that  the  plaintiff  was  entitled  to  recover  the  money  he  had  deposited 
with  F.  and  which  the  defendants  had  received  from  him,  as  money  had 
and  received. 

A  contract  by  a  broker  to  purchase  stock  for  a  customer  is  not  satisfied 
by  the  broker  holding  himself  liable  to  account  for  the  market  value  of 
the  stock  when  the  customer  calls  upon  him  to  do  so  or  then  purchasing 
stock  to  comply  with  the  demand. 

If  any  such  custom  existed  among  brokers,  of  which  there  was  no  evidence, 
it  would  not  be  binding  on  the  customer,  unless  he  knew  of  it  and 
specially  submitted  to  its  conditions. 

Judgment  of  the  Court  below  affirmed. 

This  was  an  appeal  by  the  defendants  Cox  and  Worts 
from  the  judgment  of  the  Common  Pleas  Division  (reported 
6  O.  R.  505)  and  came  on  to  be  heard  before  this  Court  on 
the  21st  of  January,  1887.* 

Lash  Q.C.  and  W,  Cassels,  Q.C.,  for  the  appellants. 
D.  E.  Thomson  and  D.  Henderson  for  the  respondent. 

The  facts  are  fully  stated  in  the  present  judgments  and 
in  the  report  of  the  case  in  the  Court  below. 

March  10th,  1887.— Burton,  J.  A.— The  plaintiff  em- 
ployed one  Farley,  a  broker,  to  purchase  500  shares  of 
Federal  Bank  stock  on  margin  and  to  carry  the  same  at 
-8  per  cent,  interest  until  the  1st  December  following. 
*  Present. — Burton,  Patterson,  Osler  JJ.A.  and  Ferguson  J. 
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In  the  absence  of  any  express  stipulation  or  agreement, 
nothing  further  being  shewn  than  the  mere  retainer  of 
the  agent  so  to  act  for  the  principal,  I  should  suppose, 
and  the  authorities  appear  to  sustain  that  supposition,  that 
the  broker  upon  the  receipt  of  the  margin  agrees  to  pur- 
chase for  the  customer  the  stock  indicated,  and  either  to 
advance  him  or  procure  an  advance  of  the  money  required 
for  the  purchase  beyond  the  margins  so  furnished  on  the 
security  of  the  stock  :  to  have  that  stock  so  purchased,  or 
at  all  events  an  equal  number  of  shares  of  the  same  stock 
in  his  name  or  under  his  control  and  ready  for  delivery  to 
the  customer  on  payment  of  the  advances  and  his  own 
charges. 

And  the  evidence  shews  that  in  a  contract  of  this  kind 
the  customer's  undertaking  is  to  keep  up  the  margin  accord- 
ing to  the  fluctuations  of  the  market. 

This  is  the  way  in  which  this  transaction  was  treated  by 
the  plaintiff  in  his  original  statement  of  claim. 

He  assumes  that  in  pursuance  of  his  instructions,  Far- 
ley had  purchased  the  500  shares  of  stock  and  that  he  had 
obtained  a  time  loan  upon  them  up  to  the  1st  December, 
following,  from  Mr.  Moat,  of  Montreal,  upon  which  he  was 
to  pay  interest. 

If  the  plaintiff  had,  before  the  transfer  by  Farley  to 
these  defendants,  discovered  that  Farley  had  failed  to  com- 
ply' with  his  instructions  and  had  in  point  of  fact  never 
purchased  any  stock  for  the  plaintiff,  but  had  been  charg- 
ing him  interest  upon  a  fictitious  loan,  can  there  be  a  doubt 
that  on  the  discovery  of  the  imposition  he  could  recover 
back  the  money  as  money  paid  to  him  for  a  particular  pur- 
pose to  which  he  had  not  applied  it,  as  well  as  the  interest 
so  wrongfully  exacted  ?  I  cannot  imagine  that  it  can  admit 
of  any  doubt. 

If  I  am  right  in  assuming  that  these  would  be  the  re- 
lations of  the  plaintiff  and  Farley,  as  principal  and  agent 
in  the  original  transaction — let  us  see  what  followed. 

The  plaintiff'  left  the  country,  for  a  time,  leaving  instruc- 
tions with  an  agent  here  to  attend  to  the  margins  if  neces- 
sary,  and  to  act  generally  for  him. 
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In  the  month  of  July  shortly  after  the  plaintiff  had  left, 
Farley  went  out  of  business  and  transferred  it  to  the  de- 
fendants, who  advised  the  plaintiff's  agent  that  they  had 
received  from  Farley  500  shares  of  Federal  Bank  Stock  on 
account  of  the  plaintiff,  and  had  paid  him  $75,807.54, 
on  which  they  charged  interest  at  8  per  cent,  till  the  1st 
December  next  as  per  arrangement. 

Plaintiff  returned  in  August,  and  in  reply  to  a  letter 
from  him  requesting  an  account  of  how  the  stock  stood 
received  the  following  reply,  dated  the  10th  August,  1883  : 

"  We  took  over  your  500  Federal  from  Farley  on  19th 
July,  paying  him  $75,807.54,  and  assuming  his  loan  on 
same  at  8  per  cent,  until  first  December.  Am  going  to  N. 
Y.  to-day.    Back  on  Tuesday." 

The  plaintiff  appears  to  have  heard  some  rumors  to  the 
effect  that  the  stock  had  never  been  transferred  by  Farley 
to  Cox,  and  he  called  upon  him  to  ascertain  the  fact,  and  in 
answer  to  his  inquiry  was  told,  according  to  the  plaintiff's 
evidence,  that  he  had  the  stock  and  that  it  was  under  loan 
to  Mr.  Moat,  of  Montreal,  adding  that  if  you  sell  it  you  will 
have  to  be  charged  interest  up  to  the  1st  December,  the 
right  to  do  which,  the  plaintiff  says  he  disputed  as  that 
was  not  his  arrangement  with  Farley  :  Cox  replied  he  had 
nothing  to  do  with  that ;  that  was  his,  Cox's,  arrange- 
ment with  Farley. 

Mr.  Cox  does  not  state  this  conversation  precisely  in  the 
same  way,  but  looking  at  the  nature  of  the  inquiry,  the 
answer  was  intended  to  convey  to  the  mind  of  the  plaintiff 
the  same  impression. 

He  says  I  told  him  I  was  "  long  "  with  Moat. 

I  have  already  pointed  out  that  in  his  original  statement 
of  claim  the  plaintiff  assumed  that  the  stock  had  been 
purchased  and  pledged  in  accordance  with  what  I  assume 
to  be  the  legal  effect  of  such  a  retainer,  and  the  defendants 
in  their  statement  of  defence  allow  him  to  remain  under 
that  misapprehension,  but  set  up  what  they  describe  "as  a 
reasonable  and  well  understood  custom  and  practice  pre- 
vailing among  stockbrokers  of  the  city  of  Toronto,  and 
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their  customers  respecting  transactions  in  stocks  of  the 
nature  of  those  in  question,  by  which  the  broker  who  pur- 
chased on  margin  for  a  customer,  or  with  whom  bank 
stocks  were  pledged  as  security  for  advances  made  by  him 
thereon,  was,  in  the  absence  of  any  special  contract  or 
agreement  to  the  contrary  entitled  to  treat  the  stocks  as 
money  or  bank  bills,  and  to  deal  therewith  as  to  him  might 
seem  best,  he  being  bound  at  any  time  to  return  to  the  cus- 
tomer or  pledgor  thereof  on  demand  or  repayment  an  equal 
number  of  shares  in  the  same  bank."    If  by  this  is  meant, 

that  the  broker  is  not  bound  to  return  the  identical  shares, 
I  see  nothing  unreasonable  in  the  alleged  custom,  but  if  it 
is  meant  that  the  broker  is  at  liberty  to  use  the  shares  as 
his  own,  and  dispose  of  all  the  shares  in  his  possession  so  as 
to  be  compelled  to  go  into  the  market  and  purchase  fresh 
shares  in  order  to  comply  with  his  customer's  demand,  I 
must  demur  to  such  a  custom  being  either  reasonable  or 
warranted  in  law.  As  well  might  it  be  contended  that  if 
a  person  had  stored  with  a  warehouseman  1000  bushels  of 
wheat  which  was  mixed  with  his  own,  or  with  the  wheat 
of  others  who  had  also  warehoused  their  wheat  with  the 
same  warehouseman,  the  latter  would  be  entitled  to  dispose 
of  the  whole  of  the  wheat  so  stored,  and  leave  the  owner 
of  the  1000  bushels  the  personal  responsibility  of  the 
warehouseman.  No  doubt  he  would  have  the  right  of 
going  on  selling  in  bulk,  any  of  the  wheat  so  stored  be- 
longing to  him  and  delivering  to  the  holders  of  warehouse 
receipts  the  quantity  called  for  by  those  receipts,  so  that 
the  identical  grain  could  not  be  restored,  but  that  would 
be  immaterial  if  he  had  on  hand  all  the  time  a  similar 
quantity  of  grain  of  the  same  quality  and  character  ready 
to  be  delivered  on  demand. 

But  the  custom  now  contended  for  is  very  different ;  it 
was  urged  that  it  was  not  necessary  in  a  transaction  of 
this  nature  for  the  broker  to  purchase  the  stock  at  all,  but 
all  that  was  contemplated1  was  that  the  broker  should 
become  liable  to  account  for  the  market  value  of  the  stock 
whenever  the  plaintiff'  called  upon  him  to  do  so,  or  then  to 
purchase  stock  to  comply  with  the  demand. 
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No  doubt  a  person  employing  a  broker  may  engage  his 
services  upon  any  terms  he  pleases,  but  there  is  nothing  in 
the  facts  of  this  case  to  shew  that  Farley  was  employed  in 
any  other  way  than  as  an  ordinary  broker  to  purchase  the 
shares  and  carry  them  on  the  terms  specified.  The  learned 
Chief  Justice  who  tried  the  case  says  that  he  treats  the 
case  as  one  to  be  decided  on  the  ordinary  rules  and  customs 
regulating  the  trafficking  and  speculating  in  stocks.  I  do 
not  find  anything  whatever  in  the  evidence  to  shew  any 
such  custom  ;  but  assuming  such  a  custom  to  have  any  ex- 
istence among  brokers,  it  could  not  possibly  apply  in  the 
case  of  a  person  employing  a  broker  to  act  for  him  in  such 
a  transaction  unless  it  were  shewn  not  only  that  he  knew 
the  custom  but  especially  submitted  to  its  conditions,  and  of 
this  there  is  no  evidence. 

I  do  not  at  all  question  that  the  plaintiff's  object,  as  is 
stated  in  the  first  reason  of  appeal,  was  speculation  in 
Federal  Bank  Stock,  but  that  appears  to  me  to  be  a  widely- 
different  thing  from  speculating  in  the  ability  of  Mr.  Farley 
to  meet  his  engagements ;  and  I  should  require  very  clear 
evidence  to  satisfy  me  that  he  was  willing  to  pay  the  large 
sum  of  $2,226  in  addition  to  his  margins  for  having  the 
option  of  calling  upon  him  for  the  period  agreed  on  to 
account  for  the  market  value  of  the  stock. 

If,  then,  the  plaintiff  having  given  such  instructions  to 
Farley,  had  at  any  time  discovered  that  he  had  not  obeyed 
his  instructions  and  had  not  purchased  the  stock,  I  do  not 
think  there  can  be  a  doubt  of  his  right  to  recover  back 
the  money  deposited  as  a  margin  to  assist  him  in  making 
the  purchase. 

But  it  is  said  that  however  this  may  be  as  regards  Far- 
ley, the  liability  of  these  defendants  must  depend  upon  the 
terms  of  the  arrangement  made  between  them  and  Farley, 
and  that  the  plaintiff  is  bound  to  adopt  or  repudiate  it 
as  a  whole  and  that  if  he  repudiates  it  there  is  no  privity 
between  him  and  the  defendants.  But  this  is  losino-  sio-ht 
of  the  fact  that  the  arrangement  which  the  plaintiff  sup- 
posed he  was  adopting  was  a  transfer  to  the  defendants  of 
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his  shares  with  the  liability  upon  them  of  the  time  loan,  in 
other  words  that  he  was  employing  them  as  his  brokers  to 
carry  the  shares  upon  the  same  terms  as  he  originally 
employed  Farley. 

It  is  perfectly  clear  that  no  shares  were  transferred  to 
Cox  &  Co.,  on  this  account,  although  he  falsely  represented 
to  the  plaintiff  that  they  had  been,  and  it  is  equally  clear 
that  Cox  &  Co.  got  the  benefit  on  account  of  the  margin 
deposited  by  the  plaintiff  with  Farley,  and  when  this  action 
was  brought  the  plaintiff  was  under  the  impression  that  the 
stock  had  been  transferred  to  Cox  &  Co.,  and  the  real  facts 
were  not  disclosed  until  they  were  extracted  from  the 
defendants  upon  their  examination ;  the  plaintiff  was  then 
undeceived,  and  he  thereupon  amended  his  statement  of 
claim. 

Under  these  circumstances  I  do  not  see  how  any  differ- 
ent rule  is  to  be  applied  than  w7ould  have  been  applicable 
if  the  action  had  been  brought  against  Farley.  The  de- 
fendants undertook  to  carry  these  shares  on  the  terms 
originally  agreed  on,  and  so  soon  as  the  plaintiff  discovered 
that  the  shares  never  had  been  transferred,  but  that  his 
money  had  been  deposited  with  the  defendants  for  a  pur- 
pose which  had  never  been  carried  out,  he  became  entitled 
to  recover  it  as  money  received  to  his  use,  whether  it  is 
placed  on  the  ground  of  a  failure  of  consideration  or  that  it 
was  obtained  through  an  imposition  practiced  upon  the 
plaintiff,  the  defendants  having  deliberately  made  a  state- 
ment to  the  plaintiff  in  reference  to  his  stock,  and  the  loan 
upon  it,  which  they  knew  to  be  false. 

I  think  the  appeal  should  be  dismissed,  and  the  judgment 
of  the  Common  Pleas  Division  affirmed. 

Patterson,  J.  A. — The  plaintiff,  desiring  to  speculate  in 
Federal  Bank  Stock  by  purchasing  stock  and  holding  it  in 
hopes  of  a  rise  in  its  selling  value,  arranged  with  a  broker 
named  Farley  to  carry  for  him  500  shares  of  that  stock. 
He  had  200  shares  transferred  by  other  brokers,  Hope  & 
Millar,  to  Farley,  and  Farley  was  to  buy,  and  represented 
that  he  had  bought,  300  other  shares,  making  the  5Qp. 
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The  course  of  business  is  explained  to  be  that  the  em- 
ployer pays  the  broker  a  margin  of  ten  per  cent,  on  the 
market  value  of  the  stock,  and  the  broker  provides  the 
other  90  per  cent.,  holding  the  stock  as  his  security. 
The  broker  is  at  liberty  to  require  his  employer,  at  any 
time,  to  take  delivery  of  the  stock  and  pay  the  advances, 
in  default  in  doing  which  he  may  sell  the  stock ;  and  the 
employer  may  at  any  time  require  the  broker  to  sell,  the 
employer  being  always  liable,  in  case  the  stock  falls  in 
value,  to  pay  more  money  as  margin  or  to  have  the  stock 
peremptorily  sold. 

The  plaintiff  was  going  to  Europe  in  April  1883,  and  his 
arrangements,  particularly  the  taking  over  by  Farley  of 
the  200  shares  from  Hope  &  Millar,  were  made  with  a 
view  to  his  absence. 

He  had  to  provide  for  keeping  up  his  margin  if  called 
upon,  and  that  he  did  by  arranging  with  an  agent  to  pay 
the  mone}r.  He  had  also  to  provide  against  the  conting- 
ency of  being  called  on  to  take  delivery,  and  he  adopted 
a  suggestion  of  Farley  to  obtain  "a  time  loan"  upon  the 
500  shares. 

A  time  loan  I  understand  may  be  either  made  by  the 
broker  himself  or  procured  by  him  from  some  one  else,  the 
effect  in  either  case  being  that  the  money  recoups  the 
broker's  advance,  and  the  employer  cannot  be  called  on  to 
take  delivery  until  the  loan  matures,  though  he  may  sell 
earlier  if  he  pleases,  and  his  liability  to  keep  up  his  margin 
or,  in  default,  to  have  his  stock  sold  continues. 

The  plaintiff  says  that  Farley  represented  to  him  that  he 
had  effected  a  time  loan  till  the  first  of  December  at  eight 
per  cent,  with  Mr.  Moat  a  Montreal  broker. 

Farley  denies  this,  asserting  that  all  he  told  the  plaintiff 
was  that  he  would  carry  the  500  shares  till  December  at 
eight  per  cent.  But  there  can  be  no  hesitation  in  accepting 
the  plaintiff's  statement,  as  will  be  evident  when  we  see 
more  of  the  evidence  and  especially  the  evidence  supplied 
by  the  defendant  Cox. 

Another  question  between  the  plaintiff  and  Farley  upon 
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their  evidence  is  whether  Farley  gave,  the  plaintiff  to 
understand  that  the  interest  on  the  loan  would  stop  when- 
ever the  loan  was  paid  oft,  or  whether  the  interest  was  to 
be  payable  till  December  in  any  event.  The  fact  itself 
is  of  consequence  only  incidentally  if  at  all,  and  the  dis- 
pute need  not,  perhaps,  have  been  mentioned  except  in  order 
to  make  some  of  the  evidence  more  intelligible. 

Farley  did  not  effect  the  time  loan  with  Moat. 

It  is  also  more  than  doubtful  whether  he  ever  had  any 
of  the  500  shares  which  the  plaintiff  supposed  him  to  hold 
on  his  account.  The  evidence  does  not  shew  distinctly 
whether  he  had  any  shares  transferred  from  Hope  &  Millar. 
They  transferred  to  him  the  margin  on  200  shares  which 
they  had  from  the  plaintiff,  but  whether  they  ever  had  the 
shares  which  the  plaintiff  supposed  they  had  bought  on  his 
account  at  about  161  is  not  clearly  explained,  nor  is  it,  as 
I  apprehend,  very  material.  There  is,  I  think,  no  pretence 
that  Farley  bought  any  part  of  the  300  shares  which  the 
plaintiff  was  led  to  understand  had  been  bought  in  small 
lots  at  from  152  and  153  to  160. 

The  time  loan  transaction  was  obviously  entered  into  on 
the  representation  by  Farley,  and  the  belief  by  the  plain- 
tiff, that  Farley  was  carrying  or  had  pledged  to  Moat  500 
shares  on  the  plaintiff's  account. 

The  margin  deposited  with  Hope  &  Millar  and  with 
Farley  was,  as  the  plaintiff  says  about  $6,600. 

What  I  have  so  far  stated  is  only  introductory  to  the 
plaintiff's  dealings  with  the  defendants  to  which  I  now 
pass  on. 

In  July,  1883,  Farley  being  about  to  close  his  business, 
the  defendants  arranged  to  take  over  the  transactions  he 
had  on  hand,  and  the  plaintiff's  agents  consented,  and  even 
urged,  that  they  should  take  over  the  transaction  in  which 
he  was  interested. 

The  defendant  Cox  shews  that  in  arranging  with  Farley 
each  transaction  was  treated  and  settled  b}^  itself. 

These  settlements  were  made  between  the  12th  and  24th 
•of  July,  that  respecting  the  plaintiff's  matter  being  on  the 
18th,  or  19th,  the  entries  being  made  as  of  the  19th. 
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Farley  had  no  stock  to  hand  over,  and  the  defendants  had 
do  stock  to  sell  him  ;  but  it  was  arranged  that  the  defen- 
ants  should  debit  Farley  with  500  shares  at  158J  or  $79,- 
250,  which  was  done,  and  he  was  credited  with  $75,807.54 
as  the  amount  due  by  the  plaintiff,  leaving  $3,442.46  to  be 
paid  over  by  Farley.  He  did  pay  by  his  cheque  $3,000 
which  we  find  credited  him  in  the  account.  Three  of  the 
credits  on  the  19th  July  are,  "Interest  on  500  Federal 
$1,129.85  ;  cheque  $3,000;  and  500  Federal  R.  W.  S.  $75,- 
807.54."  The  first  and  last  are  clearly  on  this  affair,  and 
we  may  safely  assume  that  the  cheque  was  for  part  of  the 
margin  of  $3,442.46.  But  there  is  a  credit  of  $1,000  cash 
on  the  20th,  and  the  result  of  the  whole  account  is  to  shew 
a  balance  in  favor  of  Farley  of  nearly  $5,000 ;  therefore 
we  need  not  hesitate  to  adopt  the  view  acted  on  in  the 
court  below  that  the  whole  $3,442.46  was  paid  over  to  the 
defendants. 

The  item  of  $1,129.85  deserves  some  notice. 

Cox  puts  it  beyond  doubt  that  no  such  thing  as  a  time 
loan  from  Moat  was  in  any  way  involved  in  this  settle- 
ment. He  says,  I  believe,  that  Moat's  name  was  not 
mentioned,  but  that  will  be  found  hard  to  believe  in 
view  of  what  has  to  be  mentioned  by  and  bye.  At  the 
settlement  he  and  Farley  knew  and  dealt  on  the  knowledge 
that  there  was  a  nominal  time  loan  on  which  the  plaintiff 
was  to  be  charged  interest,  but  that  neither  had  Farley 
advanced,  nor  were  the  defendants  to  advance,  a  dollar,  and 
they  agreed  between  themselves  that  half  the  interest 
should  go  to  Farley  and  half  to  the  defendants.  The  cre- 
dit of  $1,129,  85  is  for  Farley's  hall  of  this  interest  com- 
puted up  to  December. 

This  part  of  the  settlement  concerns  us  only  as  putting 
in  a  strong  light  the  fictitious  character  of  the  dealing  with 
the  plaintiff  and  the  recognition  of  its  being  of  that  char- 
acter by  these  brokers  when  they  made  the  settlement. 

The  substantial  fact,  so  far  as  this  action  is  concerned,  is 
the  payment  by  Farley  to  the  defendants  of  $3,442.46  as 
money  belonging  to  the  plaintiff  and  on  deposit  as  margin 
on  the  supposed  500  shares  of  stock. 
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That  sum  is  what  the  plaintiff  now  seel^s  to  recover  from 
the  defendants  as  money  received  to  his  use. 

The  demand  is  resisted  on  the  ground  that  the  transaction 
as  commenced  by  Farley,  and  as  assumed  by  the  defend- 
ants, was  not  only  a  legitimate  and  real  transaction,  but 
was  what  they  were  employed  by  the  plaintiff'  to  do ;  that 
in  short,  what  he  paid  his  margin  for  and  agreed  to  pay 
eight  per  cent,  on  some  $75,000  for,  was  not  500  shares  of 
Federal  Bank  stock,  nor  any  stock  whatever,  but  simply 
for  the  personal  and  unsecured  undertaking  of  Farley  first 
and  the  defendants  afterwards,  that  whenever  he  required 
them  to  do  so  they  would  procure  500  shares  of  that  stock 
and  sell  it  on  his  account ;  or  that  without  going  through 
the  form  of  a  purchase  and  sale,  they  would  account  with 
him  on  the  basis  of  the  market  price  of  the  stock  on  that 
day. 

The  opposition  under  such  a  system  between  the  interest 
of  the  broker  and  that  of  his  employer  is  obvious,  the  lat- 
ter employing  the  broker  to  act  for  him  as  a  bull,  while 
the  broker's  whole  interest  is  that  of  a  bear.  I  borrow 
these  terms  of  art  from  Mr.  Farley's  evidence. 

If  it  had  been  attempted  to  prove  that  there  was  a  cus- 
tom by  which  such  a  mode  of  dealing  was  sanctioned,  this 
opposition  of  interests  would  furnish  a  formidable  argu- 
ment against  the  reasonableness  of  the  custom,  Robinson 
v.  Mollett,  L.  R.  7  H.  L.  802.  There  is,  however,  no  proof 
of  any  such  custom,  and  setting  aside  the  plaintiff's  evidence 
on  the  subject  of  what  his  understanding  was,  the  evidence 
supplied  by  the  defendant  Cox  is  conclusive  that  he  did 
not  receive  the  money  in  the  belief  that  the  plaintiff  had 
dealt  with  Farley  on  any  such  terms,  and  that  in  his  own 
communications  with  the  plaintiff,  Cox  did  not  assume  to 
deal  on  any  such  terms,  and  was  fully  aware  that  the 
plaintiff  had  no  idea  of  so  dealing. 

The  incident  of  the  time  loan  cannot  be  reconciled  with 
the  assumption  that  the  plaintiff  was  dealing  or  was  given 
to  understand  that  he  dealt  either  with  Farley  or  the 
defendants  on  their  personal  undertaking  to  procure  stock 
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at  a  future  time.  It  is  consistent  only  with  the  understand- 
ing that  they  held  and  were  carrying  the  stock  for  him. 

Now  for  the  purpose  of  testing  the  plaintiff's  right  to 
recover  the  $3,442.46  as  money  received  to  his  use  and 
held  by  the  defendants  without  consideration,  let  us  look 
at  the  evidence  supplied  by  Cox,  principally  by  his  corres- 
pondence, and  we  shall  see  how  entirely  fictitious  the  osten- 
sible dealing  was  on  the  part  of  the  defendants  while  the 
plaintiff  was  led  to  believe  and  did  believe  it  to  be  real. 

We  take  first  the  defendants'  letter  of  the  20th  of  July, 
1883,  to  Mr.  Blackstock,  a  solicitor  who  had  acted  on  be- 
half of  the  plaintiff  in  connection  with  the  transfer  from 
Farley. 

Dear  Sir,  — We  have  received  from  Messrs.  W.  W.  Farley  &  Co. ,  live 
hundred  shares  Federal  Bank,  account  JR.  W.  Sutherland,  and  paid  them 
$75, SOT. 54,  on  which  we  charge  interest  at  8  per  cent,  until  December 
first,  as  per  arrangement. 

Yours  very  truly, 

Cox  &  Worts. 

Then  on  the  23rd  July  Mr.  Clarkson,  who  had  a  power  of 
attorney  to  act  for  the  plaintiff  in  his  absence,  wrote  to 
the  defendants  : 
Dear  Sirs, 

I  am  representing  Mr.  Sutherland  during  his  absence  in  Europe,  and 
would  like  if  the  Federal  Bank  stock  received  by  you  from  Farley  was 
carried  for  less  than  8  per  cent. 

Have  I  the  option  of  changing  the  loan  if  I  wish  ?    Kindly  let  me  know. 

Yours  truly, 

E.  E.  C.  Clarkson. 

And  on  the  next  day  the  defendants  replied : 
Dear  Sir, 

In  reply  to  your  favour  of  yesterday,  the  Sutherland  Federal  Loan  can- 
not be  changed  without  payment  of  interest  to  1st  December,  at  8  per  cent. 

We  regret  this,  but  understand  the  terms  are  the  same  as  agreed  upon 
between  Mr.  Farley  and  Mr.  Sutherland. 

Yours  very  truly, 

Cox  &  Worts. 

In  August  the  plaintiff  had  returned  to  Toronto.   On  the 
9th  of  that  month  he  wrote  to  the  defendant  Cox  : 
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My  Dear  Cox, 

Please  make  me  out  a  statement  of  my  account  re  Federal  Stock  et  aL 
as  transferred  over  by  Farley  &  Co.  Also  to  1st  August.  You  got  out  this 
a.  m.  before  I  could  thank  you  for  your  attention  to  my  interests.  May 
you  live  forever. 

Faithfully  yours, 

Rob.  Sutherland. 

And  on  the  following  day  received  this  reply  : 

My  Dear  Bob, 

We  took  over  your  500tFederal  from  Farley,  on  19th  July,  paying  him 
$75,807.54,  and  assuming  his  loan  on  same  at  8  per  cent,  until  first  Decem- 
ber.   Am  going  to  N.  Y.  to-day.    Back  on  Tuesday. 

Yours  very  truly, 

E.  Strachan  Cox. 

Then  having  been  told  by  some  one  that  the  defendants 
had  not  received  any  stock  from  Farley,  he  saw  Farley,  and 
afterwards  saw  Cox.    This  is  his  account  of  the  interview  : 

"  I  took  him  by  the  shoulder  and  told  him  to  tell  me,  as 
a  friend,  if  he  had  the  stock ;  and  he  said  he  had — it  was 
under  loan  to  Mr.  Moat,  of  Montreal.  He  said,  if  you  do 
sell  it,  you  will  have  to  be  charged  interest  up  to  the  first 
December.  I  said  he  could  not  do  it;  it  was  not  usual; 
that  was  not  my  arrangement  with  Farley ;  he  said  he  had 
nothing  to  do  with  that — that  was  his  arrangement  with 
Farley.  I  then  asked  him  about  the  stock — what  he 
thought  about  it.  Q.  What  next  ?  A.  On  questioning 
him,  he  advised  me  to  hold  the  stock  ;  I  would  make  money 
on  it  if  I  did.  Q.  What  did  you  say  further  to  him  about 
selling  the  stock  ?  A.  That  was  about  the  pith  of  the 
conversation  ;  I  said  I  had  made  up  my  mind  to  sell  the 
stock  at  the  present  price — 161  or  161J." 

The  account  given  by  Cox,  which  I  shall  read,  is  not 
substantially  different. 

"  Q.  "Now,  do  you  remember  Sutherland  coming  to  you 
one  day,  ana  asking  whether  you  really  had  his  stock 
or  not — putting  you  on  your  honour  to  tell  him  ?  A.  No, 
he  did  not  do  that.  He  says  '  no  fooling,  Cox.'  Q.  '  No 
fooling,  Cox — have  you  got  my  stock  ?'  A.  Yes  ;  that  is 
the  interview  he  referred  to.  Q.  WTell  he  was  putting  you 
on  your  honour  in  a  sort  of  way — I  am  not  saying  it  would 
make  you  any  higher  to  stand  on  it  ?  A.  Certainly  not. 
Q.  Well,  what  did  you  answer  him  ?    A.  I  told  him  we 
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were  '  long '  on  the  stock  with  Moat.  Q.  Didn't  you  tell 
him  you  had  that  stock  deposited  with  Moat  ?  A.  I  did 
not  say  that  we  had  his  stock  deposited  with  Moat.  Q. 
Didn't  you  give  him  to  understand  his  stock  was  subject 
to  a  loan  in  favor  of  Moat  ?  A.  I  don't  know  what  he 
understood,  but  I  told  him  we  had  stock  with  Moat  to  the 
extent  of  600  or  700  shares — we  were  '  long '  with  Moat. 
Q.  Now,  he  came  there  for  the  purpose  of  satisfying  him- 
self that  the  stock  was  in  existence  ?  A.  Did  he  ?  Q. 
Didn't  he  ?  He  said,  '  now,  no  fooling  ? '  A.  He  came  to 
tell  me  the  story  told  to  him.  Q.  And  the  stories  convinced 
him  that  you  had  no  stock  ?  A.  It  convinced  him  further 
I  was  'short.'  Q.  His  interview  with  you  was  for  the  pur- 
pose of  seeing  whether  the  stock  was  there  or  not  ?  A. 
Yes;  I  told  him  about  Moat.  Q.  You  did  all  you  could  to 
satisfy  him?  A.  I  answered  all  his  questions.  Q.  Now, 
you  had  always  refused  to  give  him  an  account  of  the  Moat 
loan  and  the  transaction,  had  you  not  ?  A.  Yes  ;  I  had  no 
Moat  loan  to  give  him.  Q.  And  you  did  not  tell  him  so  ? 
A  No." 

We  are  not  concerned  with  the  transactions  between 
Moat  and  the  defendants,  but  it  may  be  noticed  that  if 
Cox  did  tell  the  plaintiff  at  this  interview  that  he  had  600 
or  700  shares  of  Federal  stock  with  Moat,  he  told  him 
what  is  not  borne  out  by  Moat's  evidence,  which  seems  to 
shew  that  while  the  defendants  had  some  stock  pledged 
with  him  it  was  at  this  time  under  500  shares.  Even  600 
or  700  shares  would  not  go  far  towards  the  3,500  which 
Cox  tells  us  they  were  '  short '  in  this  stock. 

The  next  correspondence  was  occasioned  by  a  demand  by 
the  defendants  for  over  $2,000  on  their  representation  that 
they  had  sold  the  plaintiff's  stock. 

It  seems  they  had  written  on  the  12th  of  October,  1883. 
a  letter  which  the  plaintiff  did  not  receive  calling  for 
$2,000  additional  margin,  and  had  then  pretended  to  sell 
his  stock.  This  proceeding  consisted  of  an  arrangement 
between  Cox  and  another  broker  that  the  latter  should 
bid  at  the  exchange  for  500  shares  which  Cox  should  offer 
for  sale,  This  was  done,  the  whole  thing  being  a  fiction  : 
the  one  had  no  shares  to  sell,  and  the  other  was  carrying 
out  his  part  of  the  conspiracy  by  going  through  the  form 
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•of  buying.  Cox  says  it  was  a  genuine  sale.  He  explains 
what  he  means  in  answer  to  the  question  "  A  genuine  sale 
of  a  myth  ?  "  "  Yes,"  he  replied,  "  because  I  happened  to 
be  the  purchaser." 

The  plaintiff  was  at  that  time  in  Winnipeg.  After  one 
or  two  telegrams  Cox  wrote  to  him  on  the  16th  of 
October : 

Dear  Sir, 

As  wired  you,  we  sold  your  500  Federal  at  150£ — contract  enclosed. 
This  leaves  you  in  our  debt,  charging  interest  only  to  date,  $2,286.16, 
which  you  will  doubtless  arrange  on  your  return. 

There  has  been  no  improvement  to-day  in  the  financial  situation,  and 
Federal  to-night  sold  at  147  J. 

No  living  mortal  expected  this  drop,  but  it  has  come — and  the  result 
will  be,  in  our  opinion,  that  for  some  time  to  come  no  rise  of  any  moment 
will  take  place.  There  is  no  "short"  interest.  The  street  is  full  of  the 
stock,  and  the  financial  outlook  generally  is  most  discouraging. 

Yours  very  truly, 

Cox  &  Worts. 

On  the  31st  October,  the  plaintiff  again  being  in  Toronto 
wrote  to  the  defendants  : 
•Gentlemen, 

Your  favour  of  the  15th  inst.,  directed  to  Winnipeg,  with  notices  of  sale 
of  500  shares  Federal  stock  on  my  account  reached  me  yesterday. 

Will  you  procure  for  me,  from  Mr.  R.  Moat,  of  Montreal,  a  full  and 
detailed  statement  of  the  loan  made  through  him  by  Farley  and  Co.  last 
April  on  my  500  shares,  and  the  conditions  attached  thereto,  and  oblige, 
,  Yours  truly, 

R.  W.  Sutherland. 

And  the  defendants  replied  the  following  day  : 

Dear  Sir, 

In  reply  to  your  letter  of  yesterday,  would  it  not  be  better  for  you  to 
ask  Mr.  Farley  to  obtain  any  statement  or  information  you  may 
require  as  to  his  loans  with  Mr.  Moat  ?  The  latter  is  scarcely  likely  to 
,give  us  any  information  as  to  his  transactions  with  Mr.  Farley. 

<*  Yours  very  truly 

Cox  &  Worts. 

The  defendants  wrote  on  the  5th  of  November  pressing 
for  payment  of  the  balance  they  claimed,  to  which  the 
plaintiff  thus  replied  on  the  6th  : 
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Gentlemen, 

Your  favour  of  date  just  received.  Before  doing  anything  further  in 
the  matter  of  which  you  write  about,  I  would  be  pleased  to  get  what  I  am 
justly  entitled  to— a  statement  of  Mr.  Moat's  showing  the  loan  he  made 
on  my  500  shares,  through  Farley  &  Co.  ;  also,  a  statement  from  him  from 
the  time  your  firm  assumed  said  loan,  until  the  date  of  the  sale  of  said 
stock. 

Waiting  answer,  I  am  yours  faithfully, 

R.  W.  Sutherland. 

The  next  letter  is  one  from  the  defendants  dated  16th 
of  November  : 
Dear  Sir. 

We  enclose  statement  of  your  account  and  must  ask  you  to  arrange  the 
balance  at  your  debit  without  delay.  Referring  to  yours  of  6th,  we  do 
not  propose  to  disclose  to  you  or  any  one  else  our  transactions  and  deal- 
ings with  Mr.  Moat  or  any  other  client ;  and  it  is,  of  course,  impossible 
for  us  to  give  you  statements  of  your  transactions  with  Farley  &  Co. 

Yours  very  truly, 

Cox  &  Worts. 

A  statement  of  account  dated  the  15fch  of  November, 
1883,  was  rendered  to  the  plaintiff : 

Toronto,  15th  November  1883. 

July  19—500  Federal  F.  &  Co  $75,807  54 

Interest  8  per  cent,  to  1st  December.  .  . .    2,226  24 

$78,033  78 

Cr. 

October  16th— 500  Federal  $75,000  00 

Balance   3,033  78 

$78,033  78 

October  16th— Balance,  $3,033  78. 

The  credit  of  $75,000  is  produced,  as  shewn  by  a  state- 
ment of  15th  October,  by  the  price  bid  at  the  sham  sale, 
viz. : 

500  shares  at  150-J=$75,125 
Less  brokerage  125 

— $75,000 
On  the  24th  November  Cox  wrote  to  the  plaintiff : 
Dear  Bob. 

Come  in  and  arrange  your  debit  balance.  We  can  make  things  pleasant 
if  there  be  not  too  much  delay. 

Yours  truly, 

E.  S.  Cox. 
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The  plaintiff  replied  on  the  26th  : 

Mr.  E.  S.  COX,  City. 
Dear  Sir, 

Your  letter  of  21th  before  me.  I  intend  seeing  you  in  the  course  of  a 
few  days  in  reference  to  your  statement  as  rendered.  Before  arranging 
with  you,  I  must  be  convinced  that  you  carried  my  stock  with  Moat,  and 
that  it  was  my  stock  you  sold  on  15th  October  last.  Absolute  proof  of 
this  is  necessary,  and  can  be  given  by  you,  if  you  so  desire.    If  not,  why  ? 

I  am,  yours  faithfully, 

R.  W.  Sutherland. 

And  the  correspondence  between  the  parties  closed  with 
Cox's  letter  of  the  10th  December  : 

Toronto,  10th  December,  1883. 

Dear  Sutherland, 

I  don't  know  that  your  last  letter  to  me  required  an  answer,  as  I  had 
already  declined  the  request — and  in  your  case  the  exceedingly  unreason- 
able request — contained  in  it.  We  have  treated  the  sufferers  in  the  Federal 
deal  with  a  consideration  and  leniency  which  had  the  tables  been  reversed 
would  not  have  been  accorded  to  us  by  either  you  or  them.  You  can, 
under  the  Baby  Act  probably  escape  the  legal  responsibility,  but  not  the 
moral  one,  of  your  indebtedness  to  us,  and  though  a  suit  may  not  bring 
us  our  money,  it  will  at  least  close  the  mouths  of  your  over  zealous  friends, 
who  so  industriously  circulate  a  version  of  our  dealings  with  you  which  is 
anything  but  truthful ;  and  it  is  possible  also  that  in  this  way  you  may 
gain  all  the  information,  and  perhaps  more  than  you  now  ask  from  us. 

Yours  very  truly, 

E.  Strachan  Cox. 

It  is  true,  as  Mr.  Lash  put  it,  that  a  man  may  tell  a  great 
many  lies  without  incurring  a  legal  liability,  and  one  may 
have  t6  regret  that  dealings  so  redolent  of  falsehood  and 
fraud  should  go  unpunished ;  but  those  considerations  are 
apart  from  the  use  now  to  be  made  of  the  evidence 
to  which  I  have  referred  in  perhaps  unnecessary  detail. 
What  is  here  shewn  is  the  receipt  on  the  19th  of  July,  1883 
to  the  use  of  the  plaintiff  of  $3,442.46  for  a  purpose  which 
was  in  no  respect  fulfilled. 

The  purpose  was  to  be  as  margin  on  stock  to  be  held  by 
the  defendants  or  Mr.  Moat,  subject  to  the  order  of  the 
plaintiff.  Ifc  was  not  for  any  purpose  which  depended  on 
the  solvency  of  the  defendants,  or  their  personal  obligation, 
and  that  it  was  so  understood  by  the  defendants  is  mani- 
fest from  all  the  correspondence,  which  admits  the  plain- 
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tiff's  version  of  their  dealings,  when  a  prompt  denial  would 
undoubtedly  have  been  the  answer  if  he  had  misstated 
them. 

There  is  really  no  further  matter  of  law  involved  in 
the  case.  It  may  be  that  a  broker  is  not  to  be  expected 
to  ear-mark  the  stock  held  for  each  employer,  but  may 
satisfy  his  obligation  by  always  being  able  to  control  a 
sufficient  amount  of  any  particular  stock  to  cover  all  his 
liabilities.  This  appears,  from  cases  cited  to  us,  to  have 
been  so  held  in  the  courts  of  a  number  of  the  neighbouring 
States,  but  not  in  all. 

But  in  all  these  cases  the  transactions  were  real,  and 
nothing  like  what  the  defendants  avow  to  be  their  usual 
practice.  It  was  so  even  in  Wynkoop  v.  Seal,  64  Pa.  361, 
whereithappened  that  at  one  time^the  broker  had  parted  with 
so  much  of  the  stock  that  if  he  had  been  called  upon  by  his 
employer  he  might  not  have  been  able  to  respond  without 
buying  stock.  He  had  bought  600  shares  of  stock  for  his 
employer,  and  had  held  it  or  an  equivalent  amount  of 
the  same  stock  for  a  long  time,  and  at  last  called  on  his 
employer  to  take  delivery,  and  on  his  refusal  sued  for  his 
advances,  producing  in  Court  scrip  for  the  600  shares. 
The  point  decided  was  that  it  was  not  error  to  refuse  to 
tell  the  jury  that  the  plaintiff  could  not  recover  because  for 
a  short  interval  he  had  not  had  the  stock,  though  he  de- 
posed that  he  could  have  then,  as  well  as  at  the  other  times 
have  fulfilled  his  obligation  if  he  had  been  called  upon. 

That  case  is  as  far  as  the  "others  from  sanctioning  the 
system  on  which  the  defendants  by  their  own  avowal 
carry  on  their  business. 

The  plaintiff  has,  with  his  reasons  against  the  appeal, 
given  notice,  by  way  of  cross-appeal,  of  a  claim  for  damages 
for  deceit  with  which  he  charges  the  defendants  on  the 
occasion  to  which  I  have  referred,  when  he  asked  the 
defendant  Cox  if  he  had  the  stock  and  was  given  to  under- 
stand that  he  had  it  pledged  to  Moat. 

The  plaintiff  alleges  that  his  intention  at  that  time  was 
to  sell,  but  that  he  was  prevented  by  the  untrue  and  dis- 
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honest  assurances  by  Cox.  The  defendants  answer  that  Cox 
at  that  time  merely  advised  him  not  to  sell,  and  that  the 
plaintiff  acted  on  the  advice  given.  It  is  unnecessary  to 
discuss  the  matters  on  which  the  decision  of  the  dispute 
might  turn,  because  the  claim  has  not  been  pressed  before 
us,  and  could  not  well  be  maintained  consistently  with  the 
grounds  on  which  we  hold  the  plaintiff  entitled  to  recover 
for  money  received  to  his  use. 

The  appeal  must  be  dismissed  with  costs. 

Osler,  J.  A.. — Farley  had  the  plaintiff's  margin  on  500 
shares  of  Federal  Bank  stock  which  the  latter  supposed 
Farley  had  bought  or  was  holding  for  him,  and  the  plaintiff 
was  also  told  by  Farley  that  he  had  pledged  these  shares 
as  security  for  a  loan  thereon  with  one  Moat,  at  8  per  cent, 
interest,  payable  on  the  1st  of  December. 

Farley  under  these  circumstances,  transferred  his  business 
to  the  defendants,  paying  them  the  margin  he  had  received 
from  the  plaintiff,  the  plaintiff  taking  the  defendants  as  his 
brokers  and  holders  of  his  shares  subject  to  the  supposed 
loan. 

Mr.  Lash  argued  that  the  plaintiff  was  bound  to  adopt 
or  repudiate  the  arrangement  between  Farley,  the  defend- 
ants and  himself  as  a  whole;  and  I  agree  that  he  was  bound 
to  do  so,  if  and  so  far  as  it  was  real  and  founded  on  facts 
disclosed  to  him.  The  defendants  took  over  his  margin  and 
his  supposed  shares  subject  to  Farley's  pledge,  and  the  plain- 
tiff subsequently  dealt  with  them  as  in  all  respects  standing 
in  Farley's  shoes.  But  the  plaintiff's  margin  was  the  only 
thing  that  was  real.  There  were  no  shares,  and  of  course 
no  pledge  of  them  by  Farley,  and  no  loan  upon  them  by 
Moat;  and  this  Farley  and  Cox  knew,  though  the  plaintiff 
did  not.  Therefore,  as  between  all  parties  the  defendants 
have  the  plaintiff's  money,  while  between  Farley  and  the 
defendants  everything  else  was  a  sham,  except  that  they 
divided  between  them  a  sum  which  they  meant  to  make 
the  plaintiff  pay  upon  a  loan  that  wastnever  made.  I  can- 
not say  that  I  have  seen  anything  in  the  evidence  which 
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induces  me  to  believe  that  the  plaintiff  would  have 
accepted  Farley's  or  Cox's  personal  responsibility  in- 
stead of  the  shares  themselves,  or  that  he  was  gambling  in 
differences  represented  by  book-keeping,  instead  of 
speculating  in  real  shares.  To  me  the  evidence  is  convinc- 
ing that  he  believed,  and  Farley  and  defendants  allowed 
him  to  believe,  that  they  had  his  shares,  and  there  is  not  a 
shred  of  evidence  in  the  case  of  the  existence  of  a  custom, 
(assuming  for  the  moment  that  such  a  custom  would  be 
sustainable  in  law),  which  authorises  a  broker  to  deal  with 
shares  pledged  to  him,  by  selling  them  out  and  out  previous 
to  default,  being  only  liable  to  replace  them  (if  he  can) 
when  called  upon  to  do  so,  or  which  authorizes  him,  when 
instructed  to  purchase  shares  to  do  so  by  book-keeping 
only,  without  actually  buying  them. 

I  think  the  plaintiff  is  clearly  entitled  to  recover  this 
money  from  the  defendants,  as  money  had  and  received  by 
them  to  his  use.  The  cross-appeal  was  abandoned  on  the 
argument,  except  in  so  far  as  the  grounds  on  which  it  is 
based  were  urged  in  support  of  the  judgment  already  given. 
I  think  that  the  judgment  is  right,  and  should  be  affirmed 
for  the  reasons  therein  given. 

Ferguson,  J.,  concurred. 

Appeal  dismissed  with  costs. 


[Affirmed  by  the  Supreme  Court.] 
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Clayton  v.  McConnell. 

Contract  to  build — Rescission  or  abandonment  of  contract — Counter-claim — 

Damages. 

The  defendant  had  agreed  with  the  plaintiffs  for  the  erection  by  them  of  a 
house  on  his  land  ;  and  while  engaged  in  such  work  the  plaintiffs  alleged 
unnecessary  delays  in  their  operations  caused,  as  they  said,  by  the  neg- 
lect of  the  defendant  in  supplying  material  for  the  building  and  in  the 
course  of  a  discussion  the  defendant  told  the  plaintiffs  "  If  you  won't 
go  on  with  your  work,  go  away." 

Held,  that  this  did  not  amount  to  a  rescinding  of  the  agreement,  and  that 
plaintiffs  were  not  warranted  in  treating  the  agreement  as  abandoned 
by  the  defendant,  who  was  entitled  to  counter-claim  against  the  plain- 
tiffs for  the  increased  cost  to  him  of  finishing  the  building. 

Midland  R.  W.  Go.  v.  Ontario  Rolling  Mills  Co.,  10  A.  R.  677,  followed. 

Decision  of  Galt,  J. ,  14  0.  R.  608,  reversed. 

This  was  an  action  brought  by  Robert  Clayton  and  John 
Miles  to  recover  a  balance  alleged  to  be  due  to  them  by 
the  defendant  under  a  written  contract  for  the  erection  of 
a  building  on  defendant's  land.  The  defendant  alleged 
that  the  plaintiffs  had  abandoned  their  work  under  the 
contract,  and  that  he  had  been  obliged  to  finish  the  same 
at  a  largely  increased  cost. 

When  the  case  came  on  for  trial  it  was  referred,  by  con- 
sent, to  an  official  referee,  to  take  the  accounts  and  find 
upon  the  facts  in  dispute  between  the  parties.  After  hear- 
ing evidence,  that  officer  found  that  the  plaintiffs  were 
justified  in  abandoning  the  work,  and  were  in  fact  dis- 
missed by  the  defendant,  and  that  they  were  entitled  to  be 
paid  by  the  defendant  the  balance  which  would  be  payable 
to  them  under  the  contract  had  they  not  abandoned  the 
work,  and  had  the  defendant  not  been  obliged,  at  an  addi- 
tional expense,  to  have  the  work  completed  by  others. 

The  defendant  appealed  from  the  report  on  the  grounds 
that  the  referee  should  not  have  found  that  the  sum  of 
$80.76  was  due  from  the  defendant  to  the  plaintiffs,  and 
should  not  have  found  that  the  plaintiffs  were  justified  in 
leaving  the  work  before  completing  the  same,  because 
under  the  law  and  the  evidence  a,nd  the  other  findings  of 
the  said  referee,  the  plaintiffs  were  not  justified  in  leaving 
the  work,  and  no  sum  other  than  the  sum  of  $1.81  was 
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therefore  payable  by  the  defendant  to  them,  and  because 
the  referee  should  have  held  that  the  defendant  was  entitled 
to  damages  upon  his  counter-claim,  and  should  have  in- 
quired into  the  same,  whereby  the  balance  of  $80.76,  if 
payable  at  all,  would  have  been  reduced  or  extinguished. 

Upon  the  argument  of  the  appeal  an  order  was  asked 
for  referring  it  back  to  the  referee  to  amend  his  said  report, 
and  to  proceed  with  the  defendant's  counter-claim,  or  for 
such  other  order  as  might  seem  just. 

The  appeal  was  heard  before  Gait,  J.,  on  the  29th  June, 
1887,  who,  after  hearing  counsel  for  all  parties,  dismissed 
the  appeal,  with  costs. 

The  learned  Judge,  in  the  course  of  his  judgment  (14 
O.  R.  608),  remarked  : 

! '  This  appeal  is  against  the  4th  and  5th  findings.  The  4th  has  refer- 
ence to  the  question  of  amount  now  due  to  the  plaintiffs  and  need  not  in 
the  view  which  I  take  of  the  5th  be  considered.  The  5th  finding  is  as 
follows  :  5.  '  I  find  that  the  plaintiffs  left  the  said  work  before  com- 
pleting the  same,  and  were  justified  in  doing  so  for  the  following  reasons 
namely  ;  the  defendant  refused  to  pay  them  the  full  amount  due  accord- 
ing to  the  terms  of  the  contract  and  caused  the  plaintiffs  delay  in  not 
having  the  joists  ready  at.  the  proper  time  for  their  use  and  when  asked 
for  more  money  he  finally  told  them  to  go  on  with  their  work  or  if  they 
would  not  go  on  to  leave  the  building.'  The  learned  referee  in  his  jadg- 
ment  held  that  this  justified  the  plaintiffs  in  considering  the  contract  at 
an  end,  and  entitled  them  to  receive  any  balance  that  might  be  due  to  them. 
Lash  contended  that  this  was  an  erroneous  finding  and  therefore  the 
defendant  was  entitled  to  counter  claim  against  the  plaintiffs  ;  he  relied 
on  the  case  of  Mersey  Steel  and  Iron  Company  v.  Naylor,  9  Q.  B.  D.  648, 
and  same  case  in  9  App.  Cas.  434,  to  shew  that  the  mere  refusal  to  pay 
the  amount  claimed  by  the  plaintiffs  was  not  such  an  act  as  would  justify 
the  plaintiffs  in  refusing  to  proceed  with  their  contract.  *  *  *  Now 
in  the  present  case  it  is  true  the  defendant  did  not  in  express  terms  for- 
bid the  plaintiffs  proceeding  with  the  work,  but  he  did  by  the  expression 
used  by  him  leave  it  optional  with  the  plaintiffs  to  proceed  with  or  aban- 
don the  work ;  they  accepted  the  option  and  therefore  I  am  of  opinion 
the  learned  referee  was  right  when  he  found  the  plaintiffs  were  justified 
in  considering  the  contract  at  an  end."    *    *  * 

The  defendant  thereupon  appealed  to  this  Court  and 
the  appeal  came  on  for  hearing  on  the  16th  day  of  May, 
1888* 

*  Present— Hag  arty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
71 — VOL.  XV.  A.K. 
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Lash,  Q.  C,  for  the  appellant.  The  .defendant  here  is 
not  shewn  to  have  said  or  done  anything  that  could  be 
considered  as  evidencing  an  intention  on  his  part  to  abandon 
the  contract  or  refusal  to  perform  it ;  on  the  contrary  the 
facts  and  circumstances  set  forth  in  the  evidence  shew  the 
defendant's  desire  to  have  the  contract  carried  out  and 
the  work  agreed  for  completed  ;  consequently  he  is  entitled 
to  recover  damages  to  such  an  amount  as  he  can  shew  he 
has  been  injured  by  reason  of  the  plaintiffs'  refusal  to  com- 
plete the  work.  This  view  is  fully  borne  out  by  the 
Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648  ; 
affirmed  9  App.  Cas.  434. 

The  defendant  was  fully  justified  in  telling  the  plaintiffs 
to  leave  the  building  unless  they  proceeded  with  the  work; 
this  did  not  give  them  such  an  option  as  would  relieve 
them  from  liability. 

J.  R.  Roaf,  for  respondents,  referred  to  Lilly  v.  Elwin, 
11  Q.  B.  at  755  ;  Rlanch  v.  Colbourn,  8  Bing.  14.  Smith 
on  Master  and  Servant,  4th  ed.  188,  196 ;  Wood  on  Master 
and  Servant  2nd  ed.,  p.  298;  Addison  on  Contracts,  11th 
ed.,  523  ;  contending  that  the  language  shewn  to  have 
been  used  by  the  defendant  to  the  plaintiffs  was  a  clear 
abandonment  of  the  contract  and  a  refusal  to  perform  it 
on  his  part. 

J  line  293  1888.  Osler,  J.  A. — The  only  question  is, 
whether  the  referee  should  have  proceeded  to  try  the 
defendant's  counter-claim.  This  he  ought  to  have  done, 
unless  it  appeared  that  the  defendant  had  so  acted  as  to 
absolve  the  plaintiffs  from  performance  of  their  agreement. 

The  question  is  the  same  as  that  which  was  so  much 
discussed  in  The  Mersey  Steel  Co.  v.  Naylor,  9  Q.  B.  D.  646  ; 
9  App.  Cas.  434,  and  more  recently  in  this  Court  in  Midland 
R.  W.  Co.  v.  Ontario  Rolling  Mills  Co.,  10  A.  R.  677. 

It  is  a  question  of  fact  upon  the  evidence ;  as  Lord  Sel- 
borne  expresses  it  in  the  former  case  : 

"  You  must  look  at  the  actual  circumstances  of  the  case 
in  order  to  see  whether  the  one  party  to  the  contract  is 
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relieved  from  its  future  performance  by  the  conduct  of  the 
other.  You  must  examine  what  that  conduct  is,  so  as  to 
see  whether  it  amounts  to  a  renunciation — to  an  absolute 
refusal  to  perform  the  contract,  such  as  would  amount  to 
a  rescission,  if  he  had  the  power  to  rescind,  and  whether 
the  other  party  may  accept  it  as  a  reason  for  not  perform- 
ing his  part." 

Elsewhere  he  says : 

"  One  party  may  have  so  conducted  himself  as  to  leave 
it  at  the  option  of  the  other  party  to  relieve  himself  from 
a  future  performance  of  the  contract.  The  question  is 
whether  the  facts  here  justify  that  conclusion  ? " 

By  the  contract  the  plaintiffs  were  (1)  to  do  the  masonry 
and  brickwork  of  the  defendant's  building  under  defen- 
dant's supervision  (2)  in  first  class  order  and  condition, 
(3)  at  the  rate  (weather  permitting)  of  not  less  than  10,000 
bricks,  and  as  many  more  as  possible,  each  and  every  day 
from  date  till  the  job  was  completed.  (4)  The  defendant 
to  place  the  material  on  or  around  the  premises  where  the 
building  was  to  be  erected.  (5)  The  price  to  be  paid  to  be 
at  the  rate  of  $4.00  per  M.  kiln  count,  and  the  stone  work 
at  the  same  rate  per  mason's  toise  ;  payment  to  be  made  at 
the  end  of  every  two  weeks,  less  one-eighth  which  was  to 
be  paid  at  the  end  of  the  job. 

From  the  evidence  it  appears  that  the  plaintiffs  worked 
upon  the  building  until  Saturday,  21st  August.  Up  to 
the  15th  August,  no  difficulty  had  arisen.  Between  that 
time  and  the  21st  August,  some  delay  and  inconvenience 
was  caused  by  defendant's  default,  which  is  not  shewn 
to  have  been  wilful  or  intentional,  in  not  having  the  joists  in 
position  when  the  plaintiffs  were  ready  for  them,  but  the 
absence  of  the  joists  at  that  particular  stage  did  not  ne- 
cessitate the  stoppage  of  the  work,  though  ib  prevented 
the  plaintiffs  from  proceeding  with  it  as  expeditiously  as 
they  could  otherwise  have  done,  and  with  as  large  a  staff 
of  laborers.  As  the  plaintiff  Miles  expressed  it,  they  worked 
along  for  the  week  with  fewer  hands  and  at  a  disadvantage. 

On  the  21st,  when  the  plaintiffs  came  to  be  paid  for  the 
previous  fortnight's  work,  a  dispute  arose,  in  which,  as- 
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might  be  expected,  both  parties  were  in  the  wrong,  as  to 
the  amount  due.  The  defendant  paid  the  plaintiffs  what 
he  believed  they  were  entitled  to  receive,  and  they  claimed 
a  much  larger  sum.  In  point  of  fact,  as  it  afterwards 
turned  out,  the  defendant  then  owed  the  plaintiffs  $18.27 
more  than  he  paid  them,  while  on  the  other  hand  they 
were  demanding  a  much  larger  sum  than  was  due  to  them, 
claiming  to  have  laid  upwards  of  21  M.  more  bricks  than 
the  referee  subsequently  found  they  had  laid. 

On  the  23rd  the  plaintiffs  re-appeared  at  the  building,  but 
refused  to  proceed  with  the  work,  alleging  that  they  could 
not  lay  the  10,000  brick  per  day;  the  whole  of  the  joists 
not  being  then  in  position,  though  on  the  ground  and  ready 
to  be  put  in. 

The  defendant  urged  them  to  go  on  with  the  work 
telling  them  if  they  would  not  do  so,  to  go  away  ;  upon 
which  they  went  away. 

The  whole  of  the  evidence  for  the  plaintiffs  in  support  of 
the  fifth  finding  of  the  referee  above  set  out,  may  be  said  to 
be  summarized  in  that  of  their  witness,  Samuel  Trotter  : 

Q.  Did  you  hear  McOonnell  say  anything  about  the 
joists  ?  A.  McConnell  said  to  work  on  as  long  as  they 
could,  and  if  they  were  delayed  he  would  pay  their  time. 

Q.  Were  you  delayed  at  all  for  want  of  these  ?  A.  We 
could  not  work  to  a  good  advantage. 

Q.  Did  you  ever  lose  more  than  a  few  hours  at  a  time  ? 
A.  Yes,  one  day ;  I  don't  know  that  it  was  on  account  of 
that,  some  holiday,  and  the  next  day  we  could  not  work. 

Q.  Did  you  hear  anything  that  took  place  between 
Clayton,  Miles,  and  McConnell  on  the  last  day  ?  A.  Some- 
thing ;  they  did  not  get  the  amount  of  money  they  should 
have  got  according  to  the  number  of  bricks. 

Q.  What  did  you  hear  McConnell  say  about  the  matter  ? 
A.  He  said  they  had  all  that  they  had  laid  ;  that  he  had 
given  them  as  much  as  they  had  laid. 

Q.  Did  you  hear  him  say  anything  about  their  going  on 
with  the  work  ?  A.  He  said  for  them  to  "  go  on,"  or  "  get  to 
hell  out  of  there,"  or  something  to  that  effect. 

Q.  When  was  this  that  he  told  them  "to  get  out  of  there"? 
A.  That  was  the  last  day  [the  23rd  August],  that  is  if  they 
did  not  go  on  and  finish  it  with  what  they  got  without 
giving  them  any  more  money. 
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Q.  Where  the  joists  all  there  at  that  time  ?  A.  Well, 
I  don't  know  whether  they  were  there,  but  they  were  not 
up,  and  that  amounts  to  the  same  thing. 

Q.  You  were  unable  to  go  on  with  the  work  ?  A.  As  I 
said  not  to  advantage. 

From  this  evidence  the  learned  referee  appears  to  have 
held  that  the  plaintiffs  were  justified  in  abandoning  their 
contract,  on  the  ground  (1)  of  the  defendant's  refusal 
to  pay  the  amount  which  would  now  seem  to  have  been 
actually  due  (2)  the  delay  caused  by  his  not  having  the 
joists  ready  at  the  proper  time,  and  (3)  that  the  defendant 
offered  them  an  option  either  to  go  on  with  the  work  or  to 
leave  it,  and  they  were  therefore  at  liberty  to  leave  it. 

I  am  unable  to  aoree  with  this  conclusion.  The  evidence 
in  support  of  the  1st  and  2nd  grounds  appears  to  me 
wholly  insufficient  to  warrant  the  inference  that  the 
defendant  meant  to  repudiate  the  contract,  or  to  hold 
himself  no  longer  bound  by  it.  On  the  contrary,  he 
evidently  wished  it  to  go  on,  and  to  have  the  work  done 
under  it  as  quickly  as  possible,  offering,  if  the  plaintiffs 
were  delayed,  to  pay  for  their  time.  The  delay  in 
putting  in  the  joists,  though  it  may  have  given  the 
plaintiffs  some  claim  to  compensation  for  loss  of  time, 
had  not  actually  prevented  them  from  working,  and  seems 
to  have  been  caused  not  by  any  unwillingness  on  defen- 
dant's part  to  expedite  the  work,  but  from  a  difficulty  in 
procuring  the  necessary  timber.  All  cause  for  complaint 
on  this  score,  besides,  had  been  practically  removed  at  the 
time  the  plaintiffs  left  the  work  on  the  23rd  August. 

Then  as  to  the  non-payment.  I  think  it  is  impossible 
to  hold  that  this  was,  under  the  circumstances,  a  matter 
going  to  the  root  of  the  contract.  It  is  not  suggested  that 
the  defendant  was  either  unable  or  unwilling  to  pay  all 
that  was  really  due  according  to  the  contract,  as  he  under- 
stood it.  There  was  simply  a  mistake,  in  good  faith  so  far 
as  appears,  on  both  sides,  the  plaintiffs  asking  for  more, 
and  the  defendant  offering  to  pay  less,  than  it  has  since 
been  found,  was  due.     Even  if  the  mistake  was  the 
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defendant's  alone,  caused  by  the  way  in  which  he  had 
measured  the  stone  work,  supposing  as  he  did,  that  the 
mason's  toise  was  the  same  as  the  wharf  toi&Q,  that  affords 
no  foundation  for  the  suggestion  that  he  did  not  intend  to 
be  bound  by  the  contract.  There  may  have  been  a  breach 
of  the  contract  by  the  defendant,  but  that  is  not  enough. 
Taking  the  test  to  be  that  stated  by  Bowen,  L.  J.,  in  9 
Q.  B.  D.  670,  I  fail  to  see  any  evidence  whatever  that  his 
conduct  was  inconsistent  with  an  intention  to  be  bound 
any  longer  by  the  contract. 

The  plaintiffs,  then,  not  being  justified  in  abandoning 
their  contract  by  reason  of  anything  that  had  occurred  up 
to  the  23rd  August,  it  appears  to  me  that  what  the  defen- 
dant said  to  them  on  that  day,  as  to  going  on  with  their 
work,  or  leaving  the  building,  cannot  be  seriously  treated 
as  offering  the  plaintiffs  the  alternative  of  rescinding  their 
contract  if  they  did  not  choose  to  go  on  with  the  work. 
They  were  then  in  the  wrong — they  were  refusing  to  work. 
If  they  were  not  working,  and  did  not  intend  to  work,  they 
had  no  business  there,  and  were  merely  obstructing  the 
defendant.  It  was  therefore  a  most  natural  thing  for  him 
to  say :  "If  you  won't  go  on  with  your  work,  go  away." 
The  plaintiffs  admit  that  the  defendant  told  them  he  would 
put  men  on  (to  finish  the  wTork),  the  defendant  adding 
that  he  also  said  he  would  charge  them  (the  plaintiffs.) 

It  is  to  my  mind  a  very  forced  construction  of  the  lan- 
guage (whatever  it  was)  which  he  employed  on  this  occasion 
to  hold  that  he  thereby  gave  the  plaintiffs  an  option  to  put 
an  end  to  the  contract. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed,  and  the  case  sent  back  to  the  referee  to  dispose  of 
the  counter-claim.  In  doing  so  he  is  to  make  the  plaintiffs 
such  reasonable  allowance  as  may  seem  proper  against 
anything  which  the  defendant  may  recover  on  the  counter- 
claim for  any  loss  of  time  and  delay  caused  by  the  joists 
not  having  been  put  on  at  the  proper  time. 

Hag  arty  C.J.O.,  Burton  and  Patterson  J  J.  A.,  con- 
curred. 

Appeal  allowed  with  costs. 
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St.  Vincent  v.  Greenfield. 

Way — By-law  to  establish  highway — Boundaries — Statute  labour — 
Expropriation — Injunction- -Obstruction. 

It  is  essential  to  the  validity  of  a  by-law  to  expi*opriate  land  for  the 
purpose  of  establishing  and  laying  out  a  highway,  that  the  course, 
boundary,  and  width  of  such  highway  should  be  capable  of  being 
ascertained  from  the  by-law  itself  or  from  some  document  or  des- 
cription referred  to  by  it,  which  may  be  treated  as  incorporated 
therewith  ;  failing  this  the  by-law  is  necessarily  inoperative  and  void. 

In  an  action  by  a  municipal  corporation  to  restrain  the  owner  of  land 
from  obstructing  an  alleged  public  highway  over  his  land,  the 
onus  of  proving  the  existence  of  such  highway  rests  on  the  plaintiffs  : 
and  where  the  road  in  question,  the  land  for  which  had  not  been 
expropriated,  was  described  as  being  "  A  road  on  the  boundary 
between  the  11th  and  12th  concessions  of  the  said  township  from 
the  line  between  lot  No.  30  and  lot  No.  31,  to  the  line  between  lot 
No.  35  and  lot  No.  36,"  no  survey  or  other  descx-iption  of  the  road 
being  referred  to  in  the  by-law  passed  for  the  purpose  of  opening  up 
the  same,  and  no  sufficient  evidence  having  been  given  of  the  perform- 
ance of  statute  labour  on  the  line  of  road,  it  was 

Held,  [affirming  the  judgment  of  the  C.  P.  D.  12  0.  R.  297]  that  the 
plaintiffs  had  failed  in  shewing  that  the  road  as  claimed  by  them  had 
been  duly  established  as  a  public  highway. 

Semble,  the  land  for  a  road  not  having  been  expropriated  the  mere 
expenditure  of  public  money  in  opening  it  and  the  performance  of  stat- 
ute labor  upon  it  does  not  make  it  a  highway. 

An  action  for  an  injunction  may  be  maintained  by  a  municipality  to  res- 
train the  obstruction  of  a  highway.  They  are  not  confined  to  the 
remedy  by  indictment;  Fenelon  Falls  v.  Victoria  R.  W.  Co.,  29  Gr.  4, 
approved  of. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Common  Pleas  Division,  reported  12  0.  R  297,  and 
came  on  for  hearing  before  this  Court  on  the  6th  of  April, 
1887.* 

Creasor,  Q.  C,  for  the  appellants. 
Frost,  for  the  respondent. 

The  facts  are  fully  stated  in  the  report  of  the  case  in 
the  Court  below. 

June  29, 1887.  The  judgment  of  the  Court  was  delivered 

by 

*  Present  •  — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A 
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Osler,  J.  A. — In  this  case  the  plaintiffs,  a  municipal 
corporation,  claim  an  injunction  restraining  the  defendant 
from  continuing  to  obstruct  an  alleged  public  highway  on 
the  blind  line  between  the  11th  and  12th  concessions  of 
the  township. 

There  does  not  appear  to  be  any  objection  to  their 
maintaining  a  civil  action  for  this  purpose  instead  of  pro- 
ceeding by  indictment,  though  the  latter  is  the  more  usual 
course.  The  cases  on  the  subject  are  collected  in  Village 
of  Fenelon  Falls  v.  The  Victoria  R  W.  Co,  29  Gr.  4. 

The  defendant's  case  is,  that  the  obstruction  of  which 
the  plaintiffs  complain  is  the  fence  erected  b}^  him  along 
the  western  extremity  of  his  land,  viz.,  the  north  half  of 
lot  32  and  the  south  half  of  lot  33  in  the  12th  concession  of 
St.  Vincent,  and  he  denies  that  any  highway  has  been 
legally  laid  out  or  established  thereon. 

The  onus  of  proving  the  existence  of  such  a  highway 
rests  of  course  upon  the  plaintiffs,  who  have,  in  my 
opinion,  for  the  reasons  assigned  in  the  judgment  of  the 
learned  Chief  Justice  in  the  Court  below,  entirely  failed 
to  maintain  it. 

They  rely  in  the  first  place  upon  a  by-law  passed  by 
them  on  the  26th  November,  1864,  by  which  it  was  enacted 
that  two  roads  as  described  therein,  should  be,  and  were 
thereby  established  permanent  highwa}^s  of  the  township. 
One  of  these  roads  is  the  road  in  question,  and  is  thus 
described : 

"  2nd.  A  road  on  the  boundary  line  between  the  11th 
and  12th  concessions  in  the  said  township  from  the  line 
between  lot  No.  30  and  lot  No.  31,  to  the  line  between  lot 
No.  35  and  lot  No.  36." 

There  is  no  reference  in  the  by-law  to  any  survey  or 
other  description  of  the  road,  or  even  to  the  petition  in 
compliance  with  which  it  is  said  to  have  been  introduced, 

and  which  merely  states  that  a  line  of  road  u  established 
between  the  11th  and.  12th  concessions  from  the  side  road, 
30  and  3]  to  36,  where  said  line  is  already  established, 
would  greatly  accommodate  the  petitioner." 
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There  is  nothing  to  connect  the  petitions  with  the  by- 
law, but  if  the  two  documents  can  be  read  together,  it  would 
be  a  mere  matter  of  conjecture  that  the  proposed  road  was 
to  be  a  continuation  of,  and  the  same  width  as  the  other,  laid 
out  to  an  equal  distance  on  each  side  of  the  boundary  line 
between  the  11th  and  12th  concessions,  which  is  a  blind 
line,  there  being  no  original  allowance  for  road  in  rear  of 
the  lots  fronting  on  those  concessions. 

According  to  all  the  cases  which  have  been  decided  in 
our  Courts  on  the  subject,  from  the  earliest  to  the  present 
time,  it  is  essential  to  the  validity  of  a  by-law  by  which  a 
corporation  professes  to  expropriate  land  for,  and  to  establish 
and  lay  out  a  highway,  that  the  course,  boundary,  and 
width  of  such  highway  should  be  capable  of  being  ascer- 
tained either  from  the  by-law  itself  or  from  some  document 
or  description  referred  to  by  it  which  may  be  treated  as 
incorporated  therewith.  Failing  this  the  by-law  is  neces- 
sarily inoperative  and  void,  since,  merely  as  regards  the 
width  of  the  road,  it  cannot  be  seen  whether  it  wTas  to  be 
of  the  maximum  or  minimum  width  prescribed  by  the  Act, 
or  of  some  width  intermediate  between  the  two. 

In  Regina  y.  Sanderson,  3  0.  S.  103,  it  was  held  that  a 
highway  could  not  be  legally  established  by  the  Quarter 
Sessions  under  the  50  Geo.  III.,  ch.  1,  where  the  report  of 
the  surveyor  to  the  magistrates  did  not  express  the  exact 
width  of  the  road  and  the  course  it  was  to  run. 

Robinson,  C.  J.,  p.  Ill,  said  : 

"  It  is,  I  think,  fatal  that  the  report,  considering  the 
plan,  though  not  annexed,  to  be  part  of  it,  gives  merely  a 
mathematical  line  by  courses  and  distances,  and  says  neither 
on  which  side  the  road  is  to  be  nor  what  is  to  be  its  width." 

And  in  Regina  v.  Rankin,  16  U.  C.  R.  304,  the  same 
learned  Chief  Justice  said  :  "  We  have  determined  in  other 
cases  that  the  by-law  to  be  passed  for  laying  out  new 
roads  must  be  so  framed  as  to  make  it  clear  what  the  pre- 
cise course  of  the  road  is  to  be,  and  what  space  of  ground 
it  is  to  occupy."  Other  cases,  which  are  referred  to  in 
the  judgment  below,  lay  down  the  same  rule,  and  see  also 
Thompson  v.  Bedford,  21  U.  C.  R  545,  where  the  by-law 
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was  quashed  because  it  did  not  sufficiently  define  the  line 
of  the  .road. 

Failing  to  prove  a  road  legally  established  under  a  valid 
by-law,  the  plaintiffs  fall  back  upon  the  section  of  the 
Municipal  Act  which  defines  highways,  and  declares  that, 
inter  alia,  any  roads  whereon  the  public  money  has  been 
expended  for  opening  the  same,  or  whereon  the  statute 
labour  has  been  usually  performed,  shall  be  deemed  com- 
mon and  public  highways  ;  and  they  contend  that  this 
road  up  to  the  full  width  of  half  a  chain  on  each  side  of 
the  blind  line  has,  by  the  expenditure  of  public  money  in 
opening  it,  and  by  the  performance  of  statute  labour  upon 
it  for  many  years  past,  acquired  the  character  of  a  common 
and  public  highway. 

Now,  as  regards  this  contention,  it  is  to  be  observed 
that  when  the  road  in  question  was  laid  out,  there  was  a 
mode  provided  by  law,  which  the  council  did  not  adopt, 
(though  they  may  have  intended  to  do  so)  by  which  they 
could,  against  the  will  of  the  owner,  acquire  his  land  for 
the  purpose  of  laying  out  a  road  thereon.  So  far,  there- 
fore, as  this  road  was  constructed  on  any  part  of  the 
defendant's  land,  it  is  clear  that  if  public  money  was 
expended  in  opening  it,  such  expenditure  was  illegal  and 
unauthorized ;  and  if  the  statute  labour  was  performed 
upon  it,  such  statute  labour  was  a  mei'e  series  of  acts  of 
trespass.  If,  as  to  the  land  owner,  the  road  was  in  its 
origin,  (and  here  its  origin  is  known,)  a  mere  trespass  road, 
can  it  become  a  highway  within  the  meaning  of  the  Act, 
because  public  money  has  been  illegally  expended  in  open- 
ing it,  or  because  the  statute  labour  has  been  performed 
upon  it  from  year  to  year  subsequently  ? 

It  is  impossible  to  suppose  that  a  highway  can  be  created 
by  merely  expending  the  public  money  in  opening  out  a 
road  over  lands  of  private  individuals,  unless  such  road  is 
as  regards  them  laid  out  and  established  in  a  lawful  manner 
by  expropriation,  dedication,  or  otherwise.  It  must  first 
be  a  road  which  may  be  lawfully  opened.  So  with  regard 
to  the  performance  of  statute  labor  :  "  Any  road  whereon 
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the  statute  labor  has  been  usually  performed."  If  the 
origin  of  the  road  is  unknown  it  is  presumed  to  be  a  high- 
way if  statute  labor  has  been  usually  performed  upon 
it.  If  the  road  has  been  laid  out  and  dedicated  by  the 
landowner,  the  performance  of  statute  labor  upon  it,  or 
the  expenditure  of  public  money  in  opening  it,  is  evidence 
of  its  acceptance  and  establishment  as  a  highway  by  the 
municipality,  but  the  continued  performance  of  statute 
labor  upon  a  road  which  was  in  its  inception  a  trespass  road 
does  not  in  my  opinion,  by  force  of  the  statute  absolutely 
make  such  road  a  public  highway.  It  may  at  most  raise  a 
presumption  of  dedication,  or  be  evidence  from  which  a 
dedication  by  the  owner  may  be  inferred,  and  may  throw 
upon  him  the  onus  of  rebutting  such  presumption  or  infer- 
ence. I  do  not  think  it  has  any  higher  effect.  Here,  as  I 
said  the  origin  of  the  road  is  known,  and  as  regards  the 
defendant's  land,  I  agree  with  the  Court  below  in  thinking 
that  the  circumstances  rebut  any  inference  of  dedication 
which  might  be  drawn  from  the  performance  of  the  statute 
labor. 

In  the  Queen  v.  Rankin,  16  U.  C.  R  304,  the  defendant 
was  indicted  for  obstructing  a  highway  which  had  been 
laid  out  in  1846,  by  the  county  council  of  Kent.  Under 
the  4  and  5  Vict.  ch.  10,  the  council  could  not  open  a  new 
road  except  by  by-law,  and  no  by-law  was  proved.  The 
road  had  however  been  opened  by  statute  labor  in  1846,  or 
1S47,  and  much  statute  labor  and  public  money  had  been 
expended  upon  it  from  that  time  until  1856,  when  the 
defendant  obstructed  it  where  it  crossed  his  land.  It  was 
held  that  the  road  had  not  become  a  public  highway,  and 
that  the  defendant  could  not  be  convicted  for  obstructing 
it.    The  observations  of  Robinson,  C.  J.,  are  in  point : 

"  We  think  there  could  be  no  ground  for  holding  that  the 
defendant  had  voluntarily  dedicated  this  land  as  a  high- 
way, or  that  it  had  become  a  highway  by  dedication.  We 
see  what  the  origin  of  the  road  was,  that  it  was  intended 
to  be  established  by  public  authority  without  regard  to  the 
will  of  the  proprietor.    It  has  either  become  a  road  by  the 
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authority  and  acts  of  the  county  council,  or  it  is  not  legally 
a  road  at  all. 

The  fact  of  the  public  using  it  for  ten  years  or  expend- 
ing labour  and  money  upon  it  between  1846  and  the 
present  time,  is  not  sufficient  to  establish  it  as  a  lawful 
highway  against  the  will  of  the  owner  of  the  soil  where 
there  is  no  sufficient  ground  for  presuming  a  dedication." 

On  this  point,  I  also  refer  to  Rex  v.  Sanderson,  supra; 
Regina  v.  Hall,  17  C.  P.  282,  and  Regina  v.  Great  Western 
R.  W.  Go.  32  U.  C.  R  506 ;  Regina  v.  Yorkville,  22  C.  P. 
431. 

The  cases  of  Prowse  v.  Glenny,  13  C.  P.  560;  and  Gil- 
christ v.  Garden,  26  C.  P.  1,  relied  upon  by  the  plaintiffs, 
are  well  distinguished  in  the  judgment  below  from  the 
authorities  above  cited. 

I  should  be  prepared  to  dismiss  the  appeal  on  the  broad 
ground  that,  even  if  it  had  been  clearly  shewn  that  the 
statute  labor  had  been  performed  on  the  defendant's  land 
and  part  of  the  travelled  way,  the  via  trita  actually  laid 
out  over  it.  it  had  not,  under  the  circumstances,  become  a 
public  highway ;  but  it  may  be  sufficient  for  the  disposi- 
tion of  the  case  to  say  that  I  agree  with  the  Court  below 
in  holding  that  it  has  not  been  clearly  shewn  that  the  line 
run  by  Donovan  in  1864-5,  was  not  the  true  dividing  line, 
or  that  statute  labour  was  in  fact  done,  or  done  to  any 
substantial  extent  upon  any  part  of  the  alleged  road  as 
laid  out  by  him,  except  the  actual  travelled  or  worn  way 
which  lies  to  the  east  of  the  defendant's  land  according  to 
the  Donovan  line,  and  which  he  has  not  encroached  upon 
by  the  erection  of  his  fence. 


A'ppeal  dismissed  with  costs. 
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Merchants  Bank  v.  Lucas  et  al. 


Bills  of  exchange  and  Promissory  notes  —Forgery — Estoppel— Ratification. 

H.  Y. ,  after  having  for  some  time  carried  on  business  as  "  The  Hamilton 
Cotton  Co."  in  partnership  with  the  defendants,  retired  from  the  com- 
pany and  entered  their  employ  as  general  manager,  blank  drafts,  etc. , 
signed  by  the  company  being  placed  in  his  hands,  for  the  financial  pur- 
poses of  the  company.  In  June,  1883,  H.  Y.,  for  his  own  purposes, 
drew  in  the  name  of  the  defendants  on  M.  at  Montreal  for  $2,760, 
which  was  discounted  by  the  plaintiffs,  and  the  draft  sent  by  them  to 
Montreal  for  acceptance,  the  proceeds  being  first  credited  to  defendants 
but  subsequently  to  H.  Y.  The  draft  was  duly  honored  by  the  drawee, 
and  would  have  matured  on  the  28th  of  September.  About  a  month 
before  the  maturing  thereof  H.  Y.  waited  on  the  bank  authorities,  and 
requested  them  to  recall  the  draft,  alleging  that  the  company  were 
settling  with  the  acceptor.  On  the  same  day.  the  solicitor  for  the  com- 
pany obtained  from  H.  Y.  an  order  or  letter  addressed  to  the  defendants, 
informing  them  of  the  fact  of  his  having  so  used  a  draft  made  in  their 
name,  and  requesting  them  to  retire  and  charge  the  same  to  his  account, 
and,  as  it  had  been  discounted  for  his  accommodation  and  proceeds 
applied  to  his  own  use,  they  (defendants)  should  not  pay  any  part  of  it. 

Shortly  afterwards  the  defendants,  separately,  on  distinct  occasions,  called 
at  the  bank,  defendant  L.  asking  to  be  shewn  the  draft,  which  was 
handed  to  and  closely  examined  by  him,  and  when  asked  why  he  was 
so  critical  in  his  examination  answered  that  the  ' '  signature  of  J.  M.  Y. 
was  usually  not  so  shaky  "  ;  that  he  would  call  in  a  day  or  two  and  see 
if  the  draft  was  taken  up.  Defendant  J.  M.  Y.  on  visiting  the  bank 
after  examining  the  draft  very  carefully,  when  he  was  asked  by  one  of 
the  officers  of  the  institution  if  he  would  send  a  cheque  for  it,  answered 
that  it  was  too  late  that  day,  but  that  he  would  send  a  cheque  the 
following  day. 

No  cheque  was  sent,  however,  and  on  or  about  the  13th  of  September  the 
manager  of  the  bank  and  the  bank  solicitor  called  to  see  J.  M.  Y. ,  and 
asked  why  the  cheque  had  not  been  sent  by  him,  when  he  admitted 
ifiving  promised  to  send  the  same  ;  that  at  the  time  he  had  thought 
he  would  send  it,  and  could  not  say  why  it  had  not  been  sent.  He 
declined  to  say  whether  or  not  the  signature  to  the  draft  was  his.  H. 
Y.  subsequently  left  the  country. 

The  trial  Judge  found  that  the  draft  was  a  forgery,  but  the  judgment 
was  reversed  by  the  Divisional  Court  on  the  ground  of  estoppel  by 
conduct  on  the  part  of  the  defendants. 

Held,  [reversing  the  judgment  of  the  C.  P.  D.,  13  0.  R.  520],  that  the 
conduct  of  the  defendants  was  not  such  as  to  preclude  them  from  set- 
ting up  the  defence  of  forgery. 

Held,  also,  that  the  act  of  forgery  in  this  transaction  not  being  an  act 
professing  to  have  been  done  for  or  under  the  authority  of  the  persons 
sought  to  be  charged  was  incapable  of  ratification. 

Hagarty,  C.  J.  0.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  G.  P.  D.,  reported  13  0.  R  520,  where  the 
facts  and  authorities  cited  are  fully  stated. 
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The  appeal  came  on  to  be  heard  before,  the  Court  on  the 
September,  1888,*  and  again  in  consequence  of  the 
transfer  of  Patterson,  J.  A.,  to  the  Supreme  Court  of 
Canada,  on  the  19th  and  20th  of  November,  1888.f 

McCarthy,  Q.  C,  and  Bruce,  Q.C.,  for  the  appellants. 
Robinson,  Q.C.,  and  Martin,  Q.C.,  for  the  respondents. 

January  8,  1889.  Hagarty,  C.J.O.— The  facts  of  this 
case  are  so  fully  stated  in  the  judgment  below  that  I  do 
not  deem  it  necessary  again  to  repeat  them. 

The  draft  on  McElderry  was  at  Hamilton  Young's  request, 
during  currency  recalled  by  the  bank  from  Montreal. 

Then  the  defendants  consult  together  as  to  the  dealings 
of  H.  Young  with  the  name  of  their  firm,  which  had  come 
to  their  ears. 

He  had  been  their  partner  in  the  cotton  mill,  then  he 
retired  and  remained  as  their  financial  manager,  trusted 
with  blank  forms  of  negotiable  paper  simply  initialed  by 
the  defendant  Young. 

Mr.  Gibbons,  solicitor  for  the  defendants,  had  one  or  more 
interviews  with  H.  Young,  resulting  in  his  obtaining  from 
him,  and  on  his  urgent  request,  the  letter  of  the  25th 
August,  addressed  to  the  defendants  : 

Dear  Strs, — I  hereby  request  and  authorize  you  to  re- 
tire and  charge  to  my  account  with  your  company  a  note 
made  by  you,  endorsed  by  M.  Wright,  discounted  in  the 
Ontario  Bank,  Toronto,  and  due  on  or  about  7th  September 
next,  for  $5,718.60,  also  a  note  made  by  you  endorsed 
by  said  Wright,  discounted  in  said  bank,  and  due  on  or 
about  the  7th  October  next,  for  $5,312.18,  also  a  draft  made 
in  your  name  on  F.  McElderry  &  Co.,  Montreal,  discounted 
in  the  Merchants'  Bank  here,  and  due  on  the  20th  [sic] 
September  next. 

The  said  notes  and  drafts  were  discounted  for  my  accom- 
modation, and  the  proceeds  applied  to  my  own  use,  and 
your  company  should  pay  no  portion  thereof. 

Hamilton  Young. 

*  Present.—  Hagarty,  C.J.O.,  Btjrton,  Patterson,  and  Osler,  J  J.  A. 
f  Present.—  Hagarty,  O.J.O.,  Burton,  Osler,  and  Maclennan,  J  J.  A. 
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The  draft  sued  on  is  one  of  the  three  here  mentioned. 
At  that  time  considerable  sums  of  the  moneys  of  H.  Young- 
were  in  the  hands  of  the  defendants'  firm.  They  have 
thus  from  him  the  admission  that  the  paper  specified  had 
their  name  on  it  for  his  accommodation,  and  that  defen- 
dants were  to  charge  it  in  account  against  him. 

This,  I  presume,  must  be  read — whatever  may  have  been 
defendants'  knowledge  of  H.  Young's  conduct  in  other 
matters — as  very  clear  evidence  that  they  were  prepared 
to  adopt  his  act  and  to  accept  his  authority  to  charge  the 
paper  against  his  account  with  them. 

I  do  not  discuss  the  effect  of  their  obtaining  this  letter 
beyond  its  bearing  upon  the  position  that  the  defendants 
were  then  assuming  in  regard  to  his  use  of  their  name  on 
this  paper. 

Then,  on  the  27th  August,  defendant  Lucas,  at  the  bank, 
saw  the  draft  and  had  the  conversation  detailed  in  evidence. 

Some  two  or  three  days  afterwards  defendant  Young 
came  and  had  the  conversation  stated  promising  to  pay 
and  send  a  cheque  next  day. 

Lucas  says  he  told  James  M.  Young,  after  seeing  the  draft, 
that  he  thought  it  was  a  forgery  and  for  him  to  go  and  see  it. 
The  letter  says  he  knew  it  was  a  forgery  when  he  saw  it. 
He  says  he  and  Lucas  had  not  consulted  whether  they 
would  pay  the  draft  or  not  before  going  to  the  bank,  they 
afterwards  determined  not  to  pay. 

On  13th  September  the  manager  and  the  solicitor, 
Kittson,  went  and  shewed  the  draft  to  the  defendant 
Young  and  formally  asked  him  was  that  his  signature. 
He  declined  to  answer  although  pressed  so  to  do.  When 
asked  why  he  had  not  sent  the  promised  cheque  in  pay- 
ment, he  answered,  "  I  don't  know." 

In  the  interval  between  this  and  the  interview  at  the 
bank  defendant  says  he  was  telephoned  by  the  bank  to 
come  or  send  the  cheque ;  he  answered  he  would  come  up 
and  see  them.  That  when  shewn  the  draft  at  the  bank, 
though  he  knew  it  was  a  forgery,  he  did  not  tell  the  bank 
so  because  "  I  did  not  believe  it  was  my  business  to  do  so 
at  the  time." 
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It  was  in  evidence  that  H.  Young  remained  several 
months  in  Hamilton  after  that,  and  continued  in  the  defen- 
dants' office,  apparently  attending  to  business.  He  left 
the  country  in  early  winter  without  any  attempt  being 
made  to  arrest  him. 

We  have  heard  this  case  argued  and  reargued  by  very 
eminent  counsel  with  great  ability,  and  extensive  references 
to  authority. 

I  have,  with  as  much  care  as  I  can  bestow,  examined 
the  judgments  in  the  Court  below,  and  have  come  to  the 
conclusion  that  the  case  was  rightly  decided  for  sufficient 
reasons  in  the  judgments  of  the  late  Sir  M.  C.  Cameron, 
and  of  my  brother  Gait. 

The  dissenting  judgment  of  my  learned  brother  Rose 
states  that  "  the  onus  was  on  the  plaintiffs,  that  they  acted 
on  the  misrepresentation,  or  were  misled  to  their  hurt." 

The  Chief  J  ustice  below  deals  with  this  : 

"  If  it  is  necessary  that  there  should  be  affirmative  evi- 
dence of  their  being  prejudiced  by  actual  doing  or  refrain- 
ing from  doing,  there  has  been  no  legal  estoppel  in  this 
case  *  *  it  will  be  sufficient  if  it  be  shewn  that  in 
absence  of  the  matter  of  estoppel  the  plaintiffs  might  have 
put  themselves  in  a  position  from  which  a  benefit  might 
accrue  to  them.  It  is  unimportant  whether  they  would 
have  taken  steps  to  secure  the  benefit  or  not  *  *  I 
think  it  must  be  sufficient  to  shew  that  by  the  intentional 
concealment  of  the  truth  by  defendants,  and  their  promise 
to  pay  the  bill,  the  plaintiffs  were  hindered  from  taking 
proceedings  which  might  have  proved  to  their  advantage 
against  H.  Young.  They  might  have  sued  for  money  had 
and  received  before  the  maturity  of  the  note,  and  this 
earlier  right  of  action  might  have  been  greatly  to  their 
benefit.  The  defendants  who  by  their  conduct  deprived 
the  plaintiffs  of  the  opportunity  of  resorting  to  that 
remedy,  are  not  to  be  permitted  to  require  the  plaintiffs  to 
prove  that  resort  to  that  remedy  would  have  been  pro- 
ductive of  gain  or  advantage  to  them." 

I  make  these  extracts  as  they  embody  my  own  views, 
and  I  adopt  them  as  my  own.  I  cannot  see  how  we  can 
be  called  on  to  speculate  as  to  what,  if  any,  steps  could 
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have  been  taken  by  the  bank  from  which  they  could  have 
derived  benefit. 

As  has  been  suggested,  it  is  probable  that  they  them- 
selves had  not  considered  or  formed  any  determination  as 
to  what  they  would  do,  if  not  so  misled  by  defendants. 

I  think  the  law  does  not  require  them  to  say  what  they 
would  have  done. 

On  this  point  I  refer  to  some  instructive  remarks  of 
Turner,  L.  J,  in  Traill  v.  Baring,  4  DeG.  J.  &  Sm.  330. 
See  also  Lord  Cranworth's  language  in  Smith  v.  Kay,  7  H. 
L.  Cases  at  p.  770. 

I  take  it  to  be  deducible  from  the  authorities  that  in 
this  case  liability  would  not  have  attached  on  defendants 
if,  after  cognizance  of  the  forgery  they  had  simply  done 
nothing,  and  said  nothing,  until  legally  called  on  to  pay 
the  draft.  We  must  accect  McKenzie  v.  British  Linen  Co., 
6  App.  Cas  93,  as  decisive  on  this  point. 

It  may  also  be  fully  conceded  that  any  promise  made  or 
securities  given,  or  contracted  to  be  given  on  the  proved 
consideration  of  a  stifling  of  a  criminal  proceeding,  cannot 
be  enfoiced. 

The  law  on  this  head  fully  appears  in  Williams  v. 
Bailey,  L.  R.  1  H.  L.  200;  Brooke  v.  Hook,  L.  R  6  Ek.  98. 

In  each  of  these  cases  the  evidence  shewed  clearly  that 
the  security  was  given  expressly  to  prevent  the  creditor 
from  prosecuting  for  forgery. 

There  is  nothing  in  the  case  before  us  to  bring  it  within 
the  principle  of  these  cases. 

Lord  Blackburn's  language,  at  p.  99,  is  clear : 

"  I  wish  to  guard  against  being  supposed  to  say  that  if  a 
document  with  an  unauthorized  signature  was  uttered 
under  such  circumstances  of  intent  to  defraud,  that  it 
amounted  to  the  crime  of  forgery,  it  is  in  the  power  of  the 
person  whose  name  was  forged  to  ratify  it,  so  as  to  make 
a  defence  for  the  forger  against  a  criminal  charge.  I  do 
not  think  he  could.  But  if  the  person  whose  name  was 
without  authority  used,  chooses  to  ratify  the  act,  even 
though  known  to  be  a  crime,  he  makes  himself  civilly  res- 
ponsible, just  as  if  he  had  originally  authorized  it.    It  is 
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quite  immaterial  whether  ratification  was  made  to  the 
person  who  seeks  to  avail  himself  of  it,  or  to  another." 

I  can  find  nothing  in  this  British  Linen  Company  case 
to  warrant  our  thinking  that  it  was  decided  on  any  law 
but  the  law  of  England. 

Lord  Watson  in  reviewing  the  Scottish  decisions  in  no 
way  intimates  any  difference  in  the  law. 

Lord  Blackburn  merely  intimates  that  the  principles  in 
the  clear  judgment  of  Parke,  B.,  in  Freeman  v.  Cooke,  have 
not  been  so  clearly  recognised  in  Scotland  as  in  England. 

Lord  Watson  says  the  only  reasonable  rule  to  act  on  is 
that  expressed  in  Freeman  v.  Cooke,  and  the  appellants 
counsel  stated  in  argument  that  the  law  as  to  bills  of 
exchange  in  Scotland  was  not  dissimilar. 

It  is  well  worthy  of  remark  in  this  case  that  in  dis- 
cussing the  effect  of  mere  silence  and  not  informing  the 
holders  of  a  forged  bill,  Lord  Watson,  after  approving^ 
of  Freeman  v.  Cooke,  says  : 

"  It  seems  a  most  unreasonable  thing  to  permit  a  man 
who  knew  the  bank  were  relying  upon  his  forged  signature 
to  a  bill  to  lie  by  and  not  divulge  the  fact  until  he  saw  that 
the  position  of  the  bank  was  altered  for  the  worse.  But  it 
appears  to  me  it  would  be  equally  contrary  to  justice  to  hold 
him  responsible  for  the  bill  because  he  did  not  tell  the  bank 
of  the  forgery  at  once,  and  if  when  he  did  so  the  bank  was 
in  no  worse  position  than  it  was  at  the  time  when  it  was 
first  within  his  power  to  give  the  information." 

We  must  read  the  remarks  of  the  Law  Lords  on  this 
point  as  to  the  bank  being  prejudiced  in  the  light  of  the 
facts,  and  bear  in  mind  the  "  prejudice  "  spoken  of  was  in 
the  case  of  nonfeazance  and  not,  as  in  our  case  of  mis- 
feazance.    To  my  mind  the  distinction  is  very  plain. 

It  is  impossible  to  discuss  the  nature  of  the  defendants 
responsibility  without  mixing  up  and  perhaps  a  little  con- 
fusing the  terms,  ratification  and  estoppel. 

I  consider  there  is  good  evidence  here  that  the  defendants 
ratified  and  adopted  the  draft  in  this  case  as  their  own 
act,  without  any  reference  to  forgery  or  any  corrupt  or 
illegal  bargain  between  them  and  the  holders.    That  they 
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so  ratified  and  adopted  it  after  accepting  from  H.  Young 
an  authority  to  charge  his  account  with  the  amount  of 
this  draft  as  being  drawn  in  their  names  for  his  accommo- 
dation and  having  at  the  time  funds  of  his,  to  some 
amount  at  least,  treating  the  case  between  him  and  them 
as  one  merely  of  civil  liability.  That  having  so  ratified 
they  left  the  holders  for  a  good  many  days  under  the 
impression  they  would  pay  it  and  I  think  they  cannot  be 
permitted  afterwards  to  repudiate  liability. 

Their  ratification  and  adoption  was  made  once  for  all. 
They  made  their  election  to  accept,  and  treat  the  draft  as 
their  own. 

A  ratification  does  not  appear  to  require  consideration, 
and  where  not  obtained  by  any  misrepresentation  or  bad 
faith  in  the  parties  to  whom  it  is  made  cannot,  I  think,  be 
afterwards  repudiated. 

No  case  has  been  cited  in  which  a  person  ratified  or 
adopted  a  bill  not  really  signed  by  him,  and  after  the  lapse 
of  days  or  months,  was  allowed  to  repudiate  his  obligation 
to  the  holder,  and  set  up  that  his  name  had  been  forged. 

It  must  have  occurred  in  many  cases  that  where  a  rela- 
tive or  friend  for  the  first  time  discovers  that  his  name  has 
been  forged,  and  to  avoid  exposure  and  prosecution,  ratifies 
and  adopts  the  obligation  as  his  own  without  any  corrupt 
motive  or  bargain  with  the  holder,  afterwards  he  discovers 
that  the  forgeries  were  numerous,  and  wholly  beyond  his 
means  and  exposure  impossible  to  prevent,  he  would  gladly 
have  retracted  his  admission.  I  have  not  been  referred  to 
any  such  case. 

I  see  no  difficulty  in  the  suggestion  that  there  can  be  no 
adoption  or  estoppel  thereon  unless  the  act  done  was  pro- 
fessedly done  by  H.  Young  as  for  the  firm.  He  came  to 
the  bank  as  their  agent  and  financial  manager  with  paper 
for  discount,  professing  to  be  their  paper,  and  necessarily 
that  he  was  acting  for  them.  He  said  that  McElderry,  the 
drawee,  was  handling  the  goods  of  or  acting  as  agent  for 
the  company.  If  the  ratification  or  adoption  be  worth 
anything,  it  must  amount  to  an  admission  by  defendants 
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that  they  are  bound  on  the  draft  as  if  they  had  manually 
signed  it,  or  expressly  directed  H.  Young  to  write  their 
names  for  them.  They  make  this  admission  with  at  all 
events  the  full  knowledge  that  by  using  their  names  he 
had  obtained  the  discount  of  this  draft  and  applied  the 
proceeds  to  his  own  use.  It  is  either  large  enough  to  cover 
all  this,  or  it  is  worth  nothing. 

I  think  also  that  the  objections  urged  with  much  force 
for  defendants  as  to  his  obtaining  the  proceeds  at  the  bank 
by  his  own  cheques  is  much  involved  in  the  same  admission. 

The  draft  was  discounted  for  the  defendants' firm.  The 
manager  says,  "It  was  a  cash  discount."  H.  Young  drew 
his  own  cheque  "  pay  to  the  pro-cash  or  bearer." 

The  manager  says,  "  The  cheque  was  taken  as  is  usually 
the  case  as  a  cash  voucher  for  the  teller." 

By  the  Court — "As  I  understand  what  you  mean  by 
a  cash  discount  is  this,  that  the  money  is  paid  over  at 
the  time  of  the  discount'  and  you  take  that  form  as  a 
voucher  ?  "  Answer — "  Exactly,  so." 

By  some  irregularity  or  mistake  it  is  said  that  the  pro- 
ceeds were  placed  to  the  defendant  company's  credit  and  the 
money  was  paid  to  him  believing  that  he  was  acting  for 
the  company.  It  was  just  posted  to  defendants'  credit 
and  same  day  "  H.  Young  "  was  put  in  by  the  teller,  and  it 
is  carried  to  H.  Young's  account  and  he  drew  it  out  at  the 
counter^ 

I  at  first  thought  this  objection  was  important,  but  it 
seems  to  me  it  all  resolves  itself  into  this,  that  it  was  a 
cash  discount  and  the  proceeds  paid  to  H.  Young  for 
the  defendants,  and  the  alleged  mistake  becomes  immaterial, 
and  that  the  substance  of  the  transaction  must  be  looked 
to  and  not  the  form.  It  would  have  been  regular  to  have 
paid  over  the  proceeds  of  a  cash  discount  at  once  and  the 
cheque  would,  as  suggested,  be  taken  as  a  voucher  or 
receipt.  It  would  apparently  have  been  contrary  to 
intention,  at  least  on  H.  Young's  part,  to  have  carried  the 
proceeds  to  the  defendants'  credit — as  he  required  and 
intended  to  get  the  money  at  once  and  not,  apparently, 
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to  require  him  to  draw  or  forge  a  cheque  of  the  firm  to 
get  the  money. 

But,  after  all  is  not  all  this  involved  in  the  main  ques- 
tion ?  Did  the  defendants  knowing  all  the  facts  and  that 
by  H.  young's  conduct  they  were  called  upon  to  assume 
liability  on  this  draft,  as  drawers,  elect  to  ratify  and 
adopt  the  draft  as  their  own  ?  I  think  they  have  made 
themselves  liable,  and  I  agree  in  the  hope  expressed  by  my 
late  learned  brother  Cameron,  that  the  law  of  estoppel  (or 
whatever  other  name  it  may  be  called  by)  "  will  prove 
elastic  enough  to  operate  in  favour  of  the  plaintiffs  to 
make  the  defendants  liable  in  this  case." 

I  can  draw  no  distinction  between  them.  All  they  did 
was  done  in  concert  as  joint  action,  and  they  were  co-part- 
ners equally  interested  in  the  course  to  be  adopted  in 
reference  to  this  bill. 

I  think  the  judgment  below  should  be  affirmed.  It 
accords  with  my  ideas  of  justice,  and  I  hope  it  will  be 
found  not  void  in  law. 

Burton,  J.A. — The  draft  which  is  the  subject  of  the 
action  in  this  case  is  found  to  have  been  a  forgery,  and  the 
Divisional  Court  have  refused  to  interfere  with  that  finding. 

The  right  to  recover  notwithstanding  that  finding  is 
based  either  upon  ratification  or  estoppel. 

Notwithstanding  the  doubts  that  have  been  expressed  I 
take  it  to  be  clear,  both  upon  principle  and  authority,  that 
there  can  be  no  ratification  of  a  forged  instrument,  an 
essential  element  in  all  cases  of  ratification  being  wanting, 
viz.,  that  the  act  ratified  was  one  assumed  or  pretended  to 
have  been  done  for  or  under  the  authority  of  the  party 
sought  to  be  charged. 

This  view  of  the  law  is  strongly  confirmed  by  referring 
to  sec.  24  of  the  Bills  of  Exchange  Act  of  1882  in  England, 
bearing  in  mind  the  language  of  the  learned  draughtsman 
of  that  Act,  "  that  in  drafting  the  bill  his  aim  was  to- 
reproduce  as  exactly  as  possible  the  existing  law  whether 
it  seemed  to  be  good,  bad,  or  indifferent." 
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This  section  declares  that  except  in  cases  where  the 
party  has  estopped  himself,  where  a  signature  is  forged, 
there  can  be  no  right  to  enforce  payment  through  or  under 
that  forged  signature,  with  a  proviso  that  nothing  in  the 
section  shall  affect  the  ratification  of  an  unauthorised  sig- 
nature not  amounting  to  a  forgery. 

That  with  great  respect  appears  to  me  to  be  a  true 
declaration  of  the  law  as  it  existed  in  England  before  the 
passing  of  the  Act,  and  as  it  exists  here. 

But  J  was  at  first  somewhat  impressed  with  the  diffi- 
culty the  defendants  might  possibly  find  themselves  in 
from  the  fact  that  although  in  forging  their  names  Hamil- 
ton Young  could  not  be  said  to  have  assumed  or  pretended 
to  act  for  them,  he  did  pretend  to  act  for  them  when 
negotiating  the  bill  with  the  plaintiffs. 

To  this  the  defendants  present  two  answers.  That  the 
indorsement  or  negotiation  of  the  bill,  like  the  making 
itself,  was  illegal  and  void,  and  could  not  be  ratified.  But 
they  go  further  and  say,  even  assuming  that  he  professed 
to  act  as  our  agent,  the  proceeds  should  have  been,  as  they 
were  in  fact,  passed  to  our  credit,  and  if  they  had  been 
allowed  to  remain  there  we  in  ratifying  would  not  have 
suffered  any  loss,  but  in  truth  after  passing  the  amount  to 
the  defendants'  credit  the  bank  allowed  it  to  be  with- 
drawn on  Hamilton  Young's  own  cheque,  so  that  when  at 
the  close  of  the  day's  business  the  entries  of  the  day  came 
to  be  posted,  the  amount  of  this  bill  was  credited  to  the 
Hamilton  Cotton  Co.,  and  Hamilton  Young's  account  was 
to  the  same  extent  overdrawn.  The  clerks  of  the  bank 
then  cancelled  the  credit  of  the  company  and  credited  it  to 
Mr.  Hamilton  Young.  To  speak  of  this  as  a  mere  matter 
of  book-keeping  is  a  misapplication  of  terms.  It  was  an 
unauthorised  transfer  of  the  proceeds  of  the  bill  from  the 
account  to  which  it  had  been  properly  credited  to  that  of 
Mr.  Hamilton  Young,  who  had  improperly  withdrawn  it 
on  his  own  cheque. 

But  it  is  said  that  if  this  was  not  a  transaction  which 
could  not  be  ratified  it  was  ratified  after  the  defendants 
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became  aware  of  it.  Is  this  so  ?  Ratification  must  be 
founded  upon  a  full  knowledge  of  all  the  facts. 

Now  when  Mr.  J.  M.  Young  promised  to  send  a  cheque 
of  what  facts  had  he  knowledge  ? 

He  knew  undoubtedly  through  the  letter  obtained  by- 
Mr.  Gibbons  that  this  draft  had  been  improperly  negotiated, 
but  he  was  not  informed  that  in  negotiating  it  he  had 
acted  or  professed  to  act  as  the  agent  of  the  defendants  ; 
on  the  contrary  so  far  as  that  letter  gave  information  all 
that  appeared  was  that  he  had  improperly  negotiated  a 
blank  bill  to  which  the  signature  of  the  company  was 
signed  for  his  own  purposes. 

Had  he  then  known  that  he  had  professed  to  act  for  the 
defendants,  and  that  the  proceeds  of  the  bill  had  been 
passed  in  the  first  instance  to  their  credit,  and  withdrawn 
without  authority,  he  might  not  unreasonably  have  said  to 
the  bank  "  this  is  your  affair  you  should  have  retained  those 
funds,  and  you  must  look  for  payment  to  the  acceptor,  or 
to  the  person  to  whom  you  paid  the  mone}'." 

I  am  of  opinion,  therefore,  that  the  defendants  cannot  be 
made  liable  on  the  ground  of  ratification,  and  before  leaving 
this  subject  I  wish  to  add  that  whether  there  is  or  is  not 
a  difference  between  the  laws  of  England  and  Scotland  in 
reference  to  the  ratification  of  a  forged  instrument,  it  is 
clear  that  the  House  of  Lords  in  deciding  the  Scotch  appeal 
in  the  British  Linen  Case  were  considering  the  question  of 
estoppel  alone,  and  that  as  Lord  Blackburn  remarks,  the 
principle  which  he  assumes  to  be  the  law  regulating  the 
case  had  been  recognized  in  England,  ever  since  the  very 
clear  j  udgment  of  Baron  Parke  in  Freeman  v.  Cooke,  whilst 
the  Scottish  cases  cited  shew  that  those  principles  had  not 
been  so  clearly  recognized  in  Scotland. 

Are  then  the  defendants  estopped  from  shewing  the 
truth  by  any  thing  which  is  shewn  in  evidence  ? 

It  may  be  convenient  in  discussing  this  part  of  the  case 
to  premise  it  by  again  stating  the  well  known  rule  as  to 
estoppel  by  representation,  which  I  understand  to  be  that 
where  a  person  by  words  or  conduct  makes  a  representa- 
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tion  which  he  intends  to  be  acted  upon,  and  which  is  acted 
upon  :  or,  if  whatever  his  real  intention  may  be,  he  so  con- 
ducts himself  that  a  reasonable  man  would  take  the  rep- 
resentation to  be  true,  and  believe  that  it  was  meant  that 
he  should  act  upon  it,  and  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  preclu- 
ded from  contesting  its  truth. 

This  question  would  have  been  open  as  the  law  for- 
merly stood  under  the  plea  of  "  Non  fecit/'  but  it  may  be 
convenient  to  test  the  question  by  inquiring  what  would 
have  been  necessary  to  state  in  pleading  if  it  had  been 
specially  pleaded  under  the  former  system,  one  which  if, 
as  has  been  said,  it  occasionally  led  to  a  pursuit  of  the 
mere  shadow  of  justice,  was  often  a  security  against  care- 
lessness and  uncertainty  in  decisions  and  laxity  of  thought 
and  statement. 

Such  a  plea  must,  to  have  been  good,  have  stated  that 
the  defendants  had  in  express  terms,  or  by  conduct  made 
a  representation  to  the  bank  of  a  certain  existing  state  of 
facts,  which  they  intended  to  be  acted  upon  in  a  certain 
way,  and  that  it  had  been  so  acted  upon  by  the  bank  in 
the  belief  of  the  existence  of  such  a  state  of  facts  to  the 
damage  of  the  bank  ;  any  thing  short  of  this  would  have 
been  bad. 

Now,  when  the  bank  discounted  this  bill,  there  had  been 
no  communication  to  them  of  any  kind  by  the  defendants. 
They  paid  the  money  to  the  forger  and  had  sustained  the  loss. 

But  whilst  the  bill  was  still  current,  it  was  discovered 
that  Hamilton  Young  had  been  guilty  of  irregularities, 
some  of  them  consisting  of  improperly  filling  up  bills 
which  had  been  signed  in  blank,  and  using  them  for  his 
own  purposes ;  and  also  of  having  committed  in  other 
cases  forgeries  of  the  firm's  name. 

He  admitted  to  Mr.  Gibbons  on  the  25th  August,  that 
there  were  three  bills,  including  the  bill  in  question,  which 
he  had  improperly  discounted  for  his  own  purposes,  and 
authorised  the  defendants  to  charge  them  against  funds 
of  his  in  their  hands,  and  we  find  in  the  evidence  that 
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they  were  represented  by  him  to  the  defendants  to  be 
blank  bills,  the  signatures  to  which  were  genuine. 

In  the  meantime  the  defendants  had  become  aware  of 
the  forgeries,  and  this  naturally  complicated  the  case,  as 
whilst  the  defendants  might  be  willing  to  assume  and 
charge  against  Hamilton  Young's  funds,  bills  upon  which, 
though  irregular,  they  would  be  liable,  they  might  naturally 
decline  to  pay  any  bills  which  were  forgeries,  the  payment 
of  which  might  expose  them  to  liabilities  of  the  extent  of 
which  they  could  form  no  conjecture. 

This  bill  which  had  been  sent  to  Montreal  for  accept- 
ance, was  recalled,  and  the  defendants  called  at  the  bank 
for  the  purpose,  it  is  said,  of  satisfying  themselves  whether 
it  was  a  forgery  or  not ;  and  the  statement  of  Mr.  Young, 
one  of  the  defendants,  that  he  would  send  a  cheque  for  the 
amount,  and  the  omission  of  his  partner  to  repudiate  the 
bill  at  once,  followed  by  the  subsequent  conduct  of  Mr. 
Young  when  applied  to  for  the  cheque,  are  relied  upon  as 
representations  by  conduct  which  put  them  to  rest,  by 
which,  as  I  understand  the  term,  the  plaintiffs  were  induced 
to  refrain  from  doing  something  which  they  might  other- 
wise have  done.  Now,  when  we  refer  to  their  own  letter, 
we  find  their  own  explanation  of  what  they  had  refrained 
from  doing  and  what  they  would  do  if  the  cheque  was  not 
sent,  and  it  was  this :  "  We  will  return  the  draft  to  Mon- 
treal, and  notify  Mr.  McElderry  of  our  having  done  so." 
Not  a  word  is  said  of  their  having  been  injured  or  preju- 
diced in  any  way. 

The  first  objection,  if  the  matter  had  been  pleaded, 
would  be  that  it  was  not  a  representation  of  an  existing 
fact ;  if  Mr,  Young  had  said  to  the  plaintiffs  "  that  is  a- 
genuine  bill,"  it  would  have  been  an  admission  either  of  its 
being  in  fact  their  own  bill  or  of  the  authority  of  Hamil- 
ton Young  to  sign  it,  but  if  the  plea  had  stated,  as  the 
evidence  is,  that  upon  being  shewn  the  bill  he  promised  to 
send  a  cheque,  that  would  not  be  a  representation  of  an 
existing  fact,  but  a  promise  to  do  something  in  future,  and 
the  pleading  on  that  ground  alone  would  have  been  bad. 
74 — VOL.  XV.  A.R. 
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It  is  not  at  this  day  open  to  question  that  the  doctrine 
of  estoppel  by  representation  is  applicable  only  to  repre- 
sentation as  to  some  state  of  facts  alleged  to  be  at  the  time 
actually  in  existence,  and  not  to  promises  de  futuro  which 
if  binding  at  all  must  be  binding  as  contracts.  See  Prole 
v.  Soacly,  2  Giff.  1  ;  Piggott  v.  Straiten,  1  DeG.  F.  &  J.  33  ; 
Maddison  v.  Alder  son,  8  App.  Cas.  467. 

But  assuming  that  in  reliance  upon  that  promise  the 
plain  tiffs  were,  as  it  is  said,  put  to  rest  the  remaining  essen- 
tial as  I  have  pointed  out  is  wanting,  viz.,  that  the  plain- 
tiffs had  suffered  an  injury.  This  is  essential  to  be  pleaded 
and  to  be  proved. 

The  interview  at  the  bank  was  on  the  3rd  or  4th  Sep- 
tember, and  the  bank  manager  was  advised  on  the  7th  or 
8th  of  the  same  month  by  a  letter  from  Messrs.  Blake, 
Kerr,  Lash  &  Cassels,  as  the  solicitors  of  the  Bank  of  Com- 
merce, that  the  indorsement  of  another  bill  which  had 
been  negotiated  by  Hamilton  Young  professedly  on  behalf 
of  the  Hamilton  Cotton  Co.,  through  the  same  agency  of  the 
Merchants'  Bank  in  Hamilton  was  a  forgery. 

Now  what  is  the  course  taken  by  the  plaintiffs  after  they 
failed  to  get  Mr.  Young  to  carry  out  his  promise  by  send- 
ing a  cheque,  and  after  they  knew  of  the  other  bill  being 
forged.  They  wrote  this  letter  on  the  10th  September  to 
the  defendants. 

"  The  Hamilton  Cotton  Co., 

"  City. 

"  Dear  Sirs,—  "  Hamilton,  10th  September,  1883 

"  At  your  request  we  recalled  your  draft  on  F.  McElderry 
&  Co.,  Montreal,  for  $2,760,  (two  thousand  seven  hundred 
and  sixty  dollars)  due  28th  inst.  I  have  now  to  notify  you 
that  unless  this  draft  is  retired  at  once,  I  will  return  it  to 
Montreal  and  notify  Mr.  McElderry  of  our  having  done  so." 

It  is  a  pertinent  inquiry  that,  if  not  a  forgery,  what 
right  had  the  bank  to  require  it  to  be  retired  before  ma- 
turity, but  the  solicitors  of  the  defendants  replied  on  the 
12th,  as  follows : 

"  The  Hamilton  Cotton  Company  have  received  your 
letter  of  10th  inst.,  and  we  are  instructed  to  say  that  they 


XV.] 


MERCHANTS  BANK  V.  LUCAS. 


587 


do  not  admit  any  liability  on  or  in  respect  of  the  draft  for 
$2,7 GO  therein  mentioned,  and  you  are  free  to  deal  with  it 
in  the  way  you  suggest  so  far  as  the  company  are  concerned." 

As  plain  an  intimation  under  the  circumstances  of  the 
case  that  they  resisted  it  on  the  ground  of  forgery  as  could 
well  be  conceived,  as  no  other  defence  would  be  open  to 
them  against  the  holders  of  the  bill  for  value  without 
notice. 

We  have  then  the  fact  that  even  if  we  can  assume  that 
the  plaintiffs  were  put  to  rest  on  the  3rd  or  4th  they  had 
full  notice  on  the  12th  that  the  defendants  repudiated  all 
liability.  Were  they  injured  in  the  interval  ?  If  they 
had  been  it  was  for  them  to  shew  it  in  order  to  make  out 
their  plea,  but  in  truth  it  is  disproved.  Hamilton  Young 
was  still  in  town  and  watched  by  their  own  detective,  and 
did  not  leave  the  country  for  weeks  afterwards,  and  as  to 
the  other  point  that  they  might  have  reached  tho  funds  of 
Hamilton  Young  in  the  firm's  hands,  even  if  founded  on 
fact,  I  agree  in  the  words  of  Mr.  Justice  Patterson  in 
Ryan  v.  The  Bank  of  Montreal,  14  A.  R.  533,  at  p.  561, 
that  "  It  is  a  suggestion  too  speculative  to  be  the  foundation 
of  a  legal  right." 

In  the  case  of  Davis  v.  The  Bank  of  England,  2  Bing. 
393,  an  action  to  recover  from  the  bank  dividends  arising 
on  the  plaintiff's  stock  in  the  funds,  which  had  been 
transferred  to  a  third  party  by  the  plaintiff's  brother  under 
a  forged  power  of  attorney,  it  was  held  that  although  the 
plaintiff  knew  some  months  previously  that  the  forgery 
had  been  committed  and  did  not  mention  it  to  the  bank 
until  after  the  forger  had  made  his  escape  from  the 
country,  that  was  no  answer  to  the  plaintiff's  claim,  although 
the  plaintiff  had  also,  with  that  knowledge,  accepted  from 
him  a  draft  for  the  balance  that  the  forger  had  in  the 
hands  of  Messrs.  Drummond. 

That  case  may  be  also  profitably  referred  to  on  the  point 
of  actual  not  possible  injury  being  essential  to  the  estoppel. 

It  was  insisted  there  that  the  plaintiff  was  debarred 
from  recovering  these  dividends  because  the  bank  in  con- 
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sequence  of  the  plaintiff  not  having  given  them  informa- 
tion of  the  forgeries  might  have  paid  them  to  other  persons, 
but  the  Court  held  that  that  was  not  enough,  to  operate 
as  a  defence  to  the  action,  they  must  prove  that  they  had 
paid  them  to  persons  to  whom  they  could  have  refused  to 
pay  them  had  they  been  informed  of  the  forgeries. 

But  I  think  the  recovery  of  the  bank  on  the  ground  of 
estoppel  would  be  opposed  as  much  to  justice  as  to  authority. 
The  defendants  were,  as  well  as  the  plaintiffs,  grievously 
wronged  by  the  act  of  Hamilton  Young;  the  bank  had 
made  their  loss  without  any  default  or  negligence  on  the 
part  of  the  defendants.    J.  M.  Young,  who  was  a  brother 
of  the  party  who  committed  the  crime  was  placed  in  a 
very  difficult  and  delicate  position  when  he  discovered  that 
this  bill  was  a  forgery,  and  not  as  he  had  been  led  by  his 
brother  to  suppose  one  of  the  blank  bills  which  he  had 
wrongfully  filled  up  and  negotiated  for  his  own  purposes, 
and  in  his  anxiety  to  save  his  relative  he  might  not 
unnaturally  have  formed  the  hasty  conclusion  of  paying  it,, 
but  his  partner  saw  the  extreme  danger  of  such  a  course, 
and  declined  to  do  it.    Mr.  Young's  course  in  not  replying, 
or  in  replying  evasively,  may  be  open  to  the  comments 
made  upon  it,  but  we  are  here  for  the  purpose  of  deciding 
cases  upon  principles  of  law,  and  that  alone;  and  if  the  case 
cannot  be  brought  within  ratification  or  estoppel,  we  should 
be  arbitrarily  inflicting  a  fine  of  several  thousand  dollars 
upon  a  litigant  because  his  conduct  does  not  come  up  to  a 
particular  standard  of  morality.    It  would,  according  to 
my  notions,  be  contrary  to  every  principle  of  justice  to 
transfer  this  loss  from  the  bank,  who  had  unfortunately 
sustained  it,  on  the  mere  ground  that  one  of  the  defen- 
dants had  at  one  time  promised  his  cheque  and  put  off  the 
plaintiffs  from  time  to  time  where  it  is  not  only  not  shewn 
that  the  plaintiffs  suffered  any  detriment,  but  the  contrary 
is  clearly  shewn. 

I  am  of  opinion  therefore  that  the  dissentient  judgment 
in  the  Court  below  was  the  correct  one  and  that  the 
judgment  of  the  Divisional  Court  should  be  reversed. 
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Osler,  J.  A. — The  facts  upon  which  this  case  turns  are 
not  complicated.  I  do  not  discuss  the  evidence  bearing  on 
the  question  of  forgery,  though  I  have  fully  examined  and 
considered  it  in  consequence  of  Mr.  Martin's  objection  to 
the  finding  of  the  learned  trial  judge.  I  can  only  say 
that  in  my  opinion  the  evidence  supports  the  finding,  and, 
affirmed  as  it  has  been  by  the  Divisional  Court,  no  suf- 
ficient ground  has  been  shewn  for  interfering  with  it. 

The  case  presented  is  simply  that  of  an  instrument  pur- 
porting to  be  a  bill  of  exchange,  to  which  the  signatures  of 
the  firm  name  of  the  defendants  as  drawers  and  indorsers 
have  been  forged,  and  the  question  is  upon  what  legal 
grounds  they  can  be  made  liable. 

It  is  said  in  the  first  place  that  they  have  ratified  the 
alleged  forgery,  and  secondly  that  they  have,  at  all  events, 
so  acted  as  to  estop  them  from  alleging  that  it  is  a  for- 
gery. With  great  respect  I  am  obliged  to  say  that  the 
evidence  does  not  in  my  opinion  bear  out  either  of  these 
contentions. 

[After  stating  the  facts,  as  above  set  forth,  the  learned 
Judge  proceeded.] 

I  shall  begin  by  observing  that  there  was  nothing  in  the 
conduct  of  the  defendants  which  induced  the  plaintiffs  to 
take  the  bill  in  question.  Their  position  was  neither  bet- 
ter nor  worse  than  that  of  any  person  who  has  been 
induced  by  the  forger  or  utterer  to  advance  money  upon 
a  forged  bill,  and  it  is  merely  a  question  whether  in  con- 
sequence of  what  afterwards  occurred  they  can  succeed  in 
shifting  their  loss  upon  some  one  else's  shoulders. 

The  onus  of  doing  this  rests  upon  them. 

First,  then,  they  say  that  although  this  bill  was  a  for- 
gery, and  has  been  found  to  be  such,  the  defendants  have 
ratified  it.  According  to  my  understanding  of  what  a  for- 
gery is,  and  of  the  sense  in  which  the  term  ratification  is 
used  in  our  law,  these  are  inconsistent  propositions. 

I  do  not  hope  to  be  able  to  advance  anything  new  on 
this  subject,  as  the  doubt  which  has  been  thrown  upon  it 
arises  from  what  was  said  by  Lord  Blackburn  in  the  case 
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I  shall  presently  refer  to.  But  it  has  been  laid  down  by  a 
court  of  great  authority,  in  opposition  no  doubt  to  the 
opinion  of  Mr.  Baron  Martin  in  the  same  case,  viz.,  Brook 
v.  Hook,  L.  R.  6  Ex.  89,  that  a  forgery  cannot  be  ratified  ; 
that  there  is  no  instance  to  be  found  in  the  books  of  such 
an  act  being  held  to  have  been  ratified  by  a  subsequent 
recognition  or  statement.  Opposed  to  the  proposition,  as 
thus  stated,  there  is  said  to  be  also  the  observation  of  Lord 
Blackburn  in  the  Scotch  appeal  case  of  McKenzie  v. 
British  Linen  Co.,  6  App.  Gas.  at  p.  99  ;  29  W.  R.  477,  that 
if  a  person  whose  name  was  used  without  authority 
"  chooses  to  ratify  the  act  even  though  known  to  be  a 
crime  he  makes  himself  civilly  responsible  just  as  if  he  had 
originally  authorised  it."  Of  what  Lord  Blackburn  said 
there  on  this  subject  it  has  been  properly  observed 
(Chalmers  on  Bills,  3rd  ed.  p.  66),  that  the  English  cases 
were  not  cited,  and  that  the  case  turned  on  the  ground 
that  the  facts  had  not  created  an  estoppel. 

These  opposed  opinions,  however,  if  Lord  Blackburn  was 
using  the  word  ratification  in  the  sense  in  which  it  was 
used  in  Brook  v.  Hook,  are  based  upon  the  radically 
divergent  views  which  were  taken  of  the  nature  of  the 
act  of  forgery. 

In  that  case  it  is  clear  that  Kelly,  C.  B.,  who  delivered 
the  judgment  of  the  Court,  is  speaking  of  ratification  as  a 
mode  by  which  agency  may  be  constituted,  and  he  shews 
that  the  act  which  can  be  ratified  must  be  one  pretended 
to  have  been  done  for  or  under  the  authority  of  the  party 
to  be  charged,  and  that  a  forger  does  not  profess  or  act  for 
another,  but  personates  the  man  whose  signature  he  forges, 
or  pretends  that  the  signature  is  his  signature,  not  that  the 
forger  wrote  it  with  his  authority. 

In  Wilson  v.  Truman,  6  M.  &  G.  236,  one  of  the  leading 
cases  on  this  subject,  it  is  said:  "An  act  done  for  another 
by  a  person  not  assuming  to  act  for  himself  but  for  such 
other  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal  if  subsequently 
ratified  by  him."    See  also  reporter's  note  at  p.  239. 
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Lord  Blackburn,  on  the  other  hand,  treats  the  forgery  of 
the  signature  as  an  act  done  by  the  forger  as  professing  to 
be  agent  of  the  person  whose  signature  is  forged  (6  App. 
Cas.  at  p.  100) ;  and  on  that  assumption  it  might  no  doubt 
be  capable  of  ratification  so  as  to  make  the  supposed 
principal  civilly  responsible  as  if  he  had  originally  author- 
ised it. 

In  the  case  in  the  Exchequer  I  find  the  question  actually 
decided,  and  even  if  that  case,  not  being  the  decision  of  a 
Court  of  Appeal,  is  not  binding  upon  us,  I  am  at  liberty  to 
say  that  the  view  there  taken  of  the  act  of  the  forger  as  not 
being  an  act  professing  to  have  been  done  for  or  under  the 
authority  of  the  person  sought  to  be  charged  and  therefore 
incapable  of  ratification,  commends  itself  to  my  judgment. 

I  am,  however,  by  no  means  satisfied  that  Lord  Blackburn 
was  not  using  the  word  ratification  as  indicating  some- 
thing upon  which  an  estoppel  would  be  created  against  the 
defendant.  I  refer  particularly  to  page  101,  where,  after 
having  said  on  the  previous  page  that  the  appellant's 
"  conduct,  and  silence  combined  with  his  conduct,  might 
prove  a  ratification,"  he  says,  speaking  of  his  alleged  duty 
to  inform  the  bank  that  the  bill  was  a  forgery  : 

"  It  would  be  a  different  thing  if  it  were  proved  that 
McKenzie  knew  that  the  bank  had  put  the  second  bill  with 
his  name  on  it  to  Fraser's  (the  forger)  credit,  and  knew 
that,  at  a  time  when  he  had  reason  to  believe  that  he  would 
be  permitted  to  draw  against  it.  His  silence  would  then 
certainly  prejudice  the  bank,  and  would  afford  very  strong- 
evidence  indeed  that  McKenzie  for  Fraser's  sake  thus 
roMJied  Fraser's  act  for  a  time,  and  ratification  for  a  time 
would,  I  think,  in  point  of  law,  operate  as  a  ratification 
altogether." 

This  is  just  what  the  Lord  President  of  the  Court  of 
Session  refers  to  in  the  passage  from  his  judgment  quoted 
at  p.  99,  "  by  his  conduct,  not  silence  merely,  but  silence 
combined  with  conduct,  he  allowed  the  bank  to  rely  upon 
his  signature  being  genuine,  and  so  adopted  it  as  his  genu- 
ine signature." 

Ratification  is  here  treated,  not  as  part  of  the  law  of 
principal  and  agent,  but  as  something,  in  consequence  of 
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which  the  bank  was  induced  to  change  its  position,  and  so 
raising  an  estoppel  against  the  defendant.  It  is  worth 
noticing  that  in  the  recent  Imperial  Bills  of  Exchange  Act, 
the  law  on  this  subject  seems  to  belaid  down  in  accordance 
with  the  view  in  Brook  v.  Hook,  just  as  on  the  question  we 
recently  had  to  consider  in  the  case  of  Ryan  v.  Bank  of 
Montreal,  the  same  Act  declares  the  law  to  be  what  it  was 
there  held  to  be. 

In  La  Banque  Jacques  C artier  v.  La  Banque  D'  Epargne, 
<&c,  13  App.  Cas.,  at  p.  118,  it  is  said  in  the  judgment  of 
the  Privy  Council,  "  Acquiescence  and  ratification  must  be 
founded  on  a  full  knowledge  of  the  facts ;  and  further,  it 
must  be  in  relation  to  a  transaction  which  may  be  valid  in 
itself  and  not  illegal."  Evans  on  Agency,  2nd  ed.,  pp.  59, 
64,  65. 

Ratification  in  short  is  an  inappropriate  term  in  our  law 
when  used  in  reference  to  a  forgery,  for  the  reasons  given  by 
the  Lord  Chief  Baron  in  Brook  v.  Hook.  The  person  whose 
name  is  said  to  have  been  forged,  may  so  conduct  himself  by 
admitting  that  the  signature  is  his,  or  that  he  is  liable  upon 
the  bill,  or  by  other  conduct  as  to  justify  the  jury  or  judge 
in  finding  against  him  as  a  fact  from  the  evidence  that  he 
did  so  sign  it  or  authorised  the  signature.  Such  a  finding 
would  assume  that  there  was  no  forgery,  and  would  not 
depend  upon  the  doctrine  of  ratification.  Or  the  case  may 
occur  where  the  contract  is  upon  some  new  consideration 
adopted  as  a  new  contract  by  the  person  by  whom  it  pur- 
ports to  be  made,  and  here  again  the  question  would  not 
be  one  of  ratification. 

If  the  evidence  will  not  support  a  judgment  for  the 
plaintiffs  on  one  of  these  grounds,  I  think  that  in  order  to 
succeed  they  must  shew  that  the  conduct  of  the  defendants 
has  been  such  as  to  induce  the  bank  in  gome  way  to  change 
their  position  to  their  loss,  and  so  to  preclude  or  estop 
them  from  denying  the  signature  or  asserting  it  to  be  a 
forgery. 

Now  the  only  thing  the  plaintiffs  have  to  rely  upon  here 
for  what  they  call  a  ratification,  (I  am  not  now  consider- 
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ing  the  question  of  estoppel)  is  the  promise  of  the  defen- 
dant Young  to  send  up  a  check  on  the  following  day. 

By  itself  that  was  a  bare  promise,  and  was  quite  con- 
sistent with  the  instrument  being  a  forgery,  though  it 
might  perhaps  have  been  regarded  as  one  fact  among  others 
which  might  have  led  the  learned  trial  Judge  to  a  different 
conclusion  on  that  question.  But  that  was  its  only  value, 
and  when  the  defendants  failed  to  keep  their  promise  we 
may  think  it  not  very  commendable  conduct,  but  all  that 
can  be  said  of  them  from  a  legal  point  of  view  is  that  they 
changed  their  minds. 

I  am  also  of  opinion  that  the  defendants  are  not  liable  on 
the  ground  of  estoppel,  because  the  facts  on  which  the 
plaintiffs  rely  as  establishing  that  ground  fail  to  shew  that 
they  were  placed  in  a  worse  position  than  they  otherwise 
would  have  been  b}r  reason  of  the  representations  or  other 
acts  of  the  defendants.  This  is  one  of  the  essential  elements 
of  an  estoppel  in  pais.  It  may  be  that  the  conduct  of  James 
M.  Young  in  promising  to  send  a  cheque,  and  afterwards  pro- 
mising to  come  up  to  see  the  plaintiffs  led  them  to  believe 
that  the  bill  would  be  paid  by  the  defendants.  They  may 
be  entitled  to  say  that  it  even  led  them  to  believe  that  the 
bill  was  not  a  forgery.  But  on  the  receipt  of  the  solicitor's 
letter  of  the  12th  September,  in  reply  to  their  threat  that 
they  would  return  the  bill  to  Montreal,  and  would  inform 
the  acceptor  that  they  had  done  so,  they  were  at  arm's 
length,  and  I  think  they  must  shew  that  in  the  interval 
their  position  had  been  altered  to  their  prejudice.  They 
may  have  been  put  to  rest  for  that  time,  but  that  is  not 
sufficient,  they  must  shew  that  they  have  been  damaged 
by  being  put  to  rest :  Simm  v.  Anglo  American  Telegraph 
Co.,  5  Q.  B.  D.  188,  211. 

In  McKenzie  v.  British  Linen  Co.,  already  cited,  Lord 
Blackburn  says: 

"  I  agree  that  if  he  (the  supposed  drawer)  thus  leads  the 
bank  to  believe  in  the  genuineness  of  the  signature  till  it 
has  lost  some  opportunity  of  recovering  on  the  bill,  which 
if  the  bank  had  known  of  the  forgery,  they  might  have 
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used,  it  would  be  a  sufficient  alteration  in  the  bank's  posi- 
tion to  preclude  him  as  against  the  bank?' 

If  in  the  interval  between  the  promise  to  send  the 
cheque  and  the  letter  of  the  12th  September,  Hamilton 
Young,  the  forger,  had  escaped  from  justice,  the  plaintiffs 
would  have  been  entitled  to  say  that  they  had  held  their 
hand,  relying  upon  the  bill  being  a  genuine  one,  in  conse- 
quence of  the  promise.  But  when  that  promise  was  with- 
drawn, and  all  liability  repudiated  by  the  defendants, 
Hamilton  Young  being  still  in  the  country,  and  apparently 
in  no  haste  to  leave  it,  it  seems  to  me  that  the  plaintiffs 
were  remitted  to  their  former  position  with  their  rights, 
whatever  they  were,  against  him  and  the  defendants,  un- 
impaired, and  in  such  circumstances  I  fail  to  see  that  any 
estoppel  arises. 

Maclennan,  J.  A. — This  is  an  appeal  from  the  judgment 
reported  in  13  0.  R.  520,  by  which  the  defendants  were 
held  liable  for  the  amount  of  the  forged  bill. 

The  judgment  proceeds  on  this,  that  although  the  bill 
was  forged,  the  defendants  are  estopped  from  shewing  that 
fact  on  the  ground  that  they  represented  the  bill  to  be 
genuine, 

It  was  also  argued  in  the  Court  below  that  the  defen- 
dants were  liable  on  the  ground  of  ratification,  and  both 
grounds  have  been  urged  before  us,  and  we  have  to  con- 
sider whether  the  judgment  can  be  supported  on  either 
ground. 

I  have  given  very  careful  attention  to  the  arguments 
addressed  to  us  on  behalf  of  the  plaintiffs,  not  without 
some  inclination  to  support  the  judgment,  but  I  have  been 
unable  to  come  to  the  conclusion  that  the  plaintiffs  have 
made  out  their  case,  so  as  to  fix  the  defendants  with 
liability. 

The  case  made  by  the  plaintiffs  is,  that  the  defendants  are 
liable  to  them  as  the  holders  of  a  bill  drawn  and  indorsed 
by  the  defendants,  which  was  dishonoured  by  the  acceptor. 
The  defendants  deny  the  drawing  and  indorsement,  and 
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that  is  the  issue.  The  onus  is  on  the  plaintiffs,  and  unless 
they  establish  the  affirmative,  their  action  fails. 

The  plaintiff's  endeavoured  to  establish  their  case  in  two 
ways,  first  by  proving  that  the  bill  was  in  fact  drawn  and 
indorsed  by  the  defendants,  and  secondly,  by  proving  that 
if  it  was  not  in  fact  so  drawn  and  indorsed,  yet  the  defen- 
dants are  estopped  by  their  words  and  conduct  from  deny- 
ing that  they  really  drew  and  indorsed  the  bill. 

The  plaintiffs  first  method  of  establishing  the  affirmative 
of  the  issue  failed,  the  evidence  was  not  sufficient  to  prove 
that  the  defendants  had  actually  drawn  or  indorsed  the 
bill.  It  was  proved  that  both  the  drawing  and  indorse- 
ment were  forgeries,  and  it  was  so  found  by  the  learned 
Chief  Justice  who  tried  the  action. 

This  finding  was  affirmed  by  the  Divisional  Court,  and 
was  not  further  contested  in  the  argument  before  us,  but 
it  was  contended  with  great  earnestness  that  the  plaintiffs 
were  entitled  to  uphold  the  judgment  on  the  other  ground. 

I  am  unable  to  agree  to  that  contention.  What  is  pro- 
posed is  to  prove  a  fact  by  estoppel,  and  it  is  evident  that 
the  estoppel  must  be  co-extensive,  or  at  all  events  as  large 
and  wide,  as  the  fact  to  be  proved.  Where  the  estoppel 
is  by  representation,  the  representation  must  include  or 
cover  the  fact  to  be  proved.  It  can  have  no  effect  as  an 
estoppel  beyond  the  limits  of  the  represented  fact.  The 
doctrine  of  estoppel  holds  a  party  civilly  responsible  for  a 
state  of  facts  which  does  not  exist,  for  a  fictitious  state  of 
facts,  on  the  ground  of  the  deceit  practised  by  the  party, 
and  it  would  be  unjust  to  extend  its  effect  beyond  the  strict 
limits  of  the  fact  represented. 

Here  the  fact  to  be  proved,  is  the  drawing  and  indors- 
ing of  this  bill  by  the  defendants.  It  is  proved  as  matter 
of  fact  that  both  were  forgeries.  Therefore,  if  it  is  to  be 
proved  at  all,  it  must  be  proved  by  estoppel  alone.  If  the 
estoppel  comes  short  of  full  proof,  it  cannot  be  eked  out 
by  other  evidence. 

The  representation  then  must  amount  to  this,  that  this 
bill  bore  the  genuine  signature  and  indorsement  of  the 
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defendants,  or  was  drawn  and  indorsed  with  their  author- 
ity. 

I  shall  now  examine  the  evidence  to  see  whether  it  is 
possible  to  hold  as  a  matter  of  fact  that  either  by  words 
or  conduct  the  defendants  made  any  representation  to  the 
plaintiffs  amounting  to  an  assertion  or  acknowledgment, 
that  the  making  and  indorsement  of  this  bill  were  genuine. 

The  bill  bore  date  the  25th  June,  1883,  and  was  drawn 
at  three  months  date.  It  was  discounted  the  same  day, 
and  was  sent  forward  tor  acceptance  on  the  27th  June. 
It  was  returned  from  Montreal  to  Hamilton  on  the  26th  or 
27th  August.  The  defendant  Lucas  called  at  the  bank, 
and  had  his  interview  with  the  manager  on  the  27th  Aug- 
ust. The  defendant  Young  had  his  first  interview  with 
the  manager,  and  promised  to  send  a  cheque  for  the  bill 
two  or  three  days  afterwards.  The  cheque  was  not  sent, 
although  telephoned  for  several  times.  On  the  10th  Sep- 
tember, the  plaintiffs  wrote  threatening  to  return  the  bill, 
to  Montreal,  and  to  notify  McElderry,  the  drawee,  unless 
paid  immediately.  About  this  time  the  bank  heard  of  the 
forgery  of  an  indorsement  on  the  Ryan  cheque.  On  the 
12th  September,  defendants'  solicitor  wrote  denying  lia- 
bility ;  and  on  the  13th  the  bank  manager  had  his  final 
interview  with  Mr.  Young,  demanding  to  know  whether 
the  bill  was  genuine. 

The  representations  relied  on  whether  by  words  or  con- 
duct were  between  the  27th  August  and  13th  September, 
inclusive,  a  period  of  eighteen  days.  It  is  not  pretended 
that  there  was  an37thing  material  before  or  after  these 
dates. 

Up  to  the  27th  the  bank  believed  the  bill  to  be  genuine, 
but  it  is  clear  it  was  not  the  defendants  who  caused  them 
so  to  believe.  It  was  Hamilton  Young  who  did  that ;  he 
led  them  to  believe  it  was  genuine,  and  obtained  their 
money  by  reason  of  that  belief.  Up  to  the  27th  August 
the  defendants  were  as  free  from  all  legal  responsibility  in 
connection  with  the  bill  as  any  stranger,  and  it  is  said  that 
though  that  is  so,  they  have  so  conducted  themselves 
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since,  that  they  have  made  this  false  paper  their  own,  and 
that  the  loss  which  the  bank  made  through  their  own 
want  of  caution  is  now  to  be  cast  upon  them  on  the  ground 
of  deceit. 

The  first  matter  relied  on  is  what  took  place  between 
Lucas  and  Bellhouse,  I  take  the  account  of  it  from  Bell- 
house's  evidence  at  the  trial. 

"  Q.  Who  next  called  to  see  you  about  the  bill  ?  A.  Mr. 
Lucas  came  in  on  the  27th,  the  day  the  bill  got  back.  He 
asked  to  see  this  bill.  He  said,  '  You  hold  a  bill  on  Mc- 
Elderry  for  $2,760,'  and  asked  to  see  it.  I  went  to  the 
outer  office  and  got  the  bill  and  shewed  it  to  him.  Mr. 
Lucas  was  in  the  manager's  office." 

"  Q.  I  believe  Mr.  Meredith,  the  manager,  was  away,  and 
you  were  acting  as  manager  ?  A.  I  was  acting  as  manager. 
Mr.  Lucas  examined  the  bill  very  critically,  both  back  and 
front.  Seeing  him  examine  it  so  carefully,  I  asked  him, 
'Is  there  anything  scaly,  (or  words  to  that  effect)  in  the 
bill,  that  you  are  examining  it  so  carefully  ?'  He  did  not 
reply  directly,  but  he  looked  at  it  again  and  ran  his  thumb 
along  the  signature,  and  said,  'Ben  is  not  usually  so  shaky.'" 

"  Q.  Mr.  James  M.  Young  is  usually  called  Ben  ?  A. 
Yes,  I  told  him  the .  bill  was  recalled  at  the  request  of 
Hamilton  Young,  and  I  think  as  he  went  out  of  the  office 
he  said  he  would  call  in  a  day  or  two  to  see  if  the  bill  was 
taken  up.    I  do  not  recollect  his  saying  anything  else." 

"  Q.  Did  he  say  anything  about  any  persons  calling  ?" 
A.  No." 

Now  I  think  it  is  clear  that  this  interview  so  far  from 
representing  or  tending  to  represent  that  the  bill  was 
genuine  must  have  had  exactly  the  opposite  effect.  It 
must  have  raised  doubts  in  the  manager's  mind,  must  have 
led  him  to  suspect  the  bill,  must  have  tended  to  lead  him 
towards,  not  away  from  the  truth. 

The  next  occurence  is  the  interview  with  the  other  part- 
ner a  few  days  afterwards.  What  was  the  manager  to 
think  ?  One  partner  had  called  to  see  the  bill,  examined 
it  critically,  and  answered  questions  with  caution  and 
reserve,  and  here  is  the  other  partner  who  also  wants  to 
see  it.    The  manager  gave  two  accounts  of  the  interview. 
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one  on  examination  in  chief,  and  the  other  on  cross-exami- 
nation by  the  defendants'  counsel.  The  examination  in 
chief  is  as  follows  : 

"  Q.  Whom  next  did  you  see  on  the  subject  of  the  bill  ? 
A.  Mr.  James  M.  Young.  He  came  in  a  few  days  after- 
wards— two  or  three  days  after,  I  should  judge.  He  asked 
to  know  the  amount  of  McElderry's  bill.  He  asked  to  see 
the  bill.  I  shewed  him  the  bill.  He  was  standing  in  the 
manager's  office.  I  was  present.  He  looked  closely  at  the 
bill  and  examined  it  veiy^  carefully,  and  I  said  to  him, 
'  will  you  send  me  a  cheque  for  that  ? 1  And  he  looked  at 
his  watch  and  said  it  was  rather  late  to-day  to  get  up  a 
cheque  in  time,  but  he  would  send  me  one  up  on  the  fol- 
lowing day.  I  said  that  would  do.  Then  he  said,  '  by 
the  way,  what  is  the  amount  of  it,  with  the  costs  V  and 
took  a  memorandum  of  the  amount." 

"  Q.  Did  the  cheque  come  ?    A.  No,  it  did  not." 

"  Q.  Did  you  call  him  up  in  any  way,  or  have  any  com- 
munication with  James  M.  Young?  A.  I  telephoned 
several  times  to  the  Hamilton  Cotton  Company,  asking 
them  to  send  the  cheque,  and  I  never  could  get  a  satisfac- 
tory reply." 

The  cross-examination  is  as  follows  : 

"  Q.  A  few  days  after  you  say  J.  M.  Young  came  and 
asked  to  see  the  bill  ?    A.  Yes." 

"  Q.  You  shewed  it  to  him  ?    A.  Yes." 

"  Q.  And  he  looked  closely  at  it  also  ?    A.  Yes." 

"  Q.  And  you  asked  him  if  he  would  send  up  a  cheque, 
and  he  said  something  about  sending  it  up  the  next  day  ? 
A.  He  did  not  say  something  about  sending  it,  but  said  he 
would  send  it." 

"  Q.  Perhaps  you  had  better  tell  me  again  what  took 
place  between  you  and  J.  M.  Young  on  this  occasion  ? 
A  He  examined  the  note  critically,  and  prepared  when  he 
got  through  to  go  away,  and  I  said,  '  Well,  will  you  send 
me  up  a  cheque  for  it  ?'  he  took  out  his  watch  and  remarked 
that  it  was  rather  late  to  get  a  cheque  up  in  banking  hours 
that  day,  but  he  would  send  it  up  the  following  day,  I 
said  the  following  day  would  do,  and  he  said,  '  All  right.' 
and  went  off." 

"  Q.  And  you  say  he  asked  about  the  amount  of  costs  ? 
A.  He  said,  '  By  the  way,  what  is  the  amount  ?'  and  I 
shewed  him  the  bill  again." 
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"  Q.  That  is  all  that  took  place  between  you  and  Mr. 
Young  on  that  occasion  ?    A.  That  is  all  that  took  place." 

"  Q.  After  the  bank  received  word  from  Messrs.  Bruce, 
Burton  &  Culham  that  the  Hamilton  Cotton  Company  re- 
pudiated this  note,  then  it  was  you  and  Mr.  Kittson  went 
down  to  see  Mr.  Young  ?    A.  Yes." 

"  Q.  Hadn't  you  heard  of  other  alleged  forgeries  of 
Hamilton  Young  at  that  time  ?  A.  Yes,  we  got  a  letter 
from  Toronto  about  the  Ryan  one." 

Now,  I  am  unable  to  find  in  that  interview  any  admis- 
sion or  representation  that  the  bill  was  genuine.  "  He 
looked  closely  at  the  bill,  and  examined  it  very  carefully." 
"  He  examined  the  note  critically,  and  prepared,  when  he 
got  through,  to  go  away."  Is  this  the  conduct  of  a  man 
who  wishes  to  represent  that  the  bill  is  genuine  ?  Is  it  not 
the  very  reverse  ?  If  he  meant  to  represent  that,  would 
he  not  have  said  so  ?  What  did  the  close,  careful,  critical 
examination  of  the  bill  by  the  ostensible  drawer  mean  ? 
What  would  it  convey  to  the  mind  of  the  banker,  who  was 
already  suspicious  ?  To  my  mind  it  could  convey  but  one 
impression — namely,  that  the  bill  was  not  genuine.  But 
there  is  the  circumstance  that  the  banker  said,  "  will  you 
send  me  a  cheque  for  that "  ?  and  the  defendant  answered, 
he  "  would  send  a  cheque  the  following  day."  In  order  to 
see  the  proper  significance  of  this  request  and  promise,  it 
must  be  borne  in  mind  that  the  bill  was  not  due  for 
another  month,  the  28th  September.  The  bank  had  dis- 
counted it  and  had  got  the  full  discount  for  the  whole 
period,  and  if  the  bill  were  genuine,  the  bank  had  no 
claim  to  be  paid  until  the  28th  September. 

It  is  true  it  had  been  recalled  by  the  direction  of  Hamil- 
ton Young,  who  said  they  were  settling  with  the  drawee  ; 
but  nothing  was  said  about  taking  it  up  before  maturity. 

It  would  be  entirely  out  of  the  usual  course  of  busi- 
ness for  a  mercantile  firm  to  take  up  a  discounted  bill 
before  maturity.  Why  did  the  banker  ask  for  a  cheque  ? 
To  my  mind  the  reason  is  plain.  It  was  because  he  be- 
lieved the  bill  was  a  forgery  and  he  wanted  to  get  it 
paid  at  once ;  and  he  thought  the  firm  might  prefer  to 
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pay  it  rather  that  that  their  relative  should  be  charged 
with  crime  ;  and  I  think  the  proper  inference  to  be  drawn 
is  not  that  he  was  led  to  believe  the  bill  was  genuine ; 
but  to  expect  that  he  was  going  to  get  paid  for  a  forged  bill. 

I  think  the  same  conclusion  is  to  be  drawn  from  the 
telephone  messages,  and  from  the  letter  of  the  10th  Sep- 
tember. If  he  believed  the  bill  to  be  genuine,  why  not 
wait  till  the  28th  September,  when  it  was  due,  instead  of 
pressing  urgently  for  premature  payment.  I  look  upon 
the  threat  contained  in  the  letter  of  the  10th  September,  as 
being  senseless  and  absurd,  except  upon  the  theory  that 
they  distrusted  the  bill,  and  intended  to  put  pressure  on 
the  defendants  to  arrange  the  bill  in  advance  of  maturity. 

If  these  interviews,  and  the  pressure  of  payment  by 
James  M.  Young  led  the  banker  to  believe  that  the  bill 
was  genuine,  it  is  very  strange  he  does  not  say  so  in  the 
witness  box.  It  was  very  material  for  him  to  do  so,  and 
he  had  every  opportunity  of  saying  it,  if  it  was  the  fact ; 
and  it  is  a  good  reason  for  his  not  saying  so  if  the  fact 
were  otherwise. 

The  rule  the  plaintiffs  are  invoking  and  seeking  to  apply 
not  only  requires  that  the  representation  be  made  wilfully, 
with  the  intention  to  cause  belief,  but  also  that  it  shall 
have  that  effect,  There  is  no  direct  testimony  in  this  case 
of  any  such  effect,  and  in  my  judgment  the  only  inference- 
to  be  drawn  from  the  testimony  is  the  other  way. 

I  do  not  think  anything  that  took  place  after  the  first 
interview  with  James  M.  Young,  helps  the  plaintiffs'  case. 
The  omission  to  send  the  cheque,  the  unsatisfactory  answers 
to  the  telephone  messages,  the  letter  of  the  12th  September, 
and  the  final  interview  of  the  13th  September,  are  all,  in 
my  judgment  against  rather  than  in  favor  of  the  genuine- 
ness of  the  bill. 

It  has  been  argued  that  the  promise  to  pay  is  in  itself  a 
representation  of  the  genuineness  of  the  bill.  I  agree  that 
such  a  promise  might,  when  coupled  with  other  conduct, 
go  to  prove  a  representation  of  the  genuineness,  but  I  do  not 
see  that  in  itself  it  is  such  a  representation.    One  may  have- 
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many  reasons  for  promising  to  pay  a  bill  besides  its  being- 
his  genuine  signature,  and  in  my  judgment  it  is  in  itself  no 
more  than  a  promise,  and  a  promise  is  not  a  representation 
of  an  existing  fact  within  the  rule  under  consideration : 
Jordan  v.  Money,  5  H.  L.  185;  Alderson  v.  Maddiscn,  8 
App.  Cas.  473 ;  Citizens  Bank  v.  First  National  Bank,  L. 
R  6  H.  L.  360. 

I,  therefore,  come  to  the  conclusion  that  there  is  no 
proof  in  this  case  of  a  representation  that  the  drawing 
and  indorsement  of  this  bill  was  the  genuine  or  author- 
ised act  of  the  defendants ;  and  I  am  of  opinion  that  no 
representation  substantially  short  of  that  will  do. 

I  am  further  of  opinion  that  there  is  no  evidence  that 
what  was  said  and  done  by  the  defendants,  was  said  or 
done  with  the  intention  of  inducing  the  plaintiffs  to  be- 
lieve that  the  bill  was  genuine,  or  that  the  plaintiffs 
were  so  induced,  and  I  think  it  was  necessary  for  the 
plaintiffs  to  give  such  evidence  in  order  to  succeed ;  Carr 
v  London  and  North  Western  E.  W.  Co.,  L.  R  10  C.  R  316„ 
317. 

It  is  further  essential  to  the  application  of  the  rule  of 
law  with  regard  to  estoppel,  to  shew  not  merely  that  the 
plaintiffs  were  deceived  by  the  defendants  into  the  erro- 
neous belief  that  the  bill  was  genuine,  but  it  must  fur- 
ther be  shewn  that  by  reason  of  that  belief  they  did 
something,  or  refrained  from  doing  something  whereby 
they  were  prejudiced ;  Ex  parte  Adamson,  8  Ch.  D.  817, 
818. 

I  have  examined  the  long  list  of  cases  on  this  subject 
from  Pickard  v.  Sears,  6  A.  &  E.  469,  and  Freeman  v.  Cooker 
2  Ex.  654,  to  the  present  time,  many  of  which  will  be 
found  under  the  Duchess  of  Kingston's  Case,  in  2  Sm.  L.  G, 
and  I  find  the  rule  adhered  to  that  there  must  be  damage 
to  bring  the  rule  into  play.  Even  Knights  v.  Wiffen,  relied 
on  by  the  plaintiffs  recognises  that  rule.  In  that  case  the 
Court  thought  there  was  evidence  of  damage  which  brought 
it  within  the  rule. 

In  Smith  v.  Chadwick,  9  App.  Cas.  195,  Lord  Blackburn 
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says,  "  Whatever  difficulties  there  may  be  as  to  defining 
what  is  fraud  and  deceit,  I  think  no  one  will  venture  to 
dispute  that  the  plaintiff  cannot  recover  unless  he  proves 
damage  *  *  and  I  think  the  plaintiff  in  such  a  case 
must  not  only  allege  but  prove  this  damage.  And  Pollock 
in  his  book  on  Torts  at  p.  240,  says  :  "  There  is  no  cause  of 
action  without  actual  damage,  or  the  damage  is  the  gist 
of  the  action." 

In  this  case  there  is,  in  my  judgment,  no  such  evidence. 
The  plaintiffs  do  not  in  their  evidence  from  first  to  last, 
prove  or  even  suggest  anything  that  they  did,  or  abstained 
from  doing  in  consequence  of  defendants'  conduct,  and  on 
argument  the  only  thing  that  is  suggested  is  that  they 
might  have  prosecuted  the  forger,  or  might  have  sued  him  for 
the  debt.  On  the  other  hand  it  is  proved  that  the  forger 
remained  in  Hamilton  until  the  month  of  November,  was 
actually  under  the  surveillance  of  the  plaintiffs  during  the 
month  of  September,  and  yet  they  did  nothing. 

I  refer  to  Pollock  on  Torts,  240 ;  Mayne  on  Damages,  67  ; 
Barry  v  Croshy,  2  J.  &  H.  23 ;  Peck  v.  Gurney,  L.  R.  6  H. 
L.  412 ;  Arkwright  v.  Newbold,  17  Ch.  D.  320 ;  Smith  v. 
Ghadwick,  20  Ch.  D.  27  S.  C.  9  App.  Cas.  187 ;  Mullens  v. 
Miller,  22  Ch.  D.  194 ;  Smith  v.  Land  and  House  Go.,  28 
Ch.  D.  16,  and  Edgington  v.  Fitzmaurice,  29  Ch.  D.  459. 

The  other  ground  on  which  it  was  sought  to  rest  this 
case  is  that  of  ratification.  I  am  at  a  loss  to  see  how  there 
can  be  any  ratification  of  the  mere  act  of  forgery.  Ratifi- 
cation is  the  subsequent  adoption  or  approval  of  an  act 
done  by  a  person  professing  to  be  an  agent.  But  here  the 
bill  purports  to  be  the  bill  of  the  defendants,  signed  not  by 
the  alleged  agent,  but  by  one  of  themselves.  There  was 
therefore  here,  I  mean  in  the  drawing  and  indorsing  of  the 
bill  itself,  no  element  whatever  of  professed  agency,  and 
therefore  in  my  opinion  nothing  which  could  be  ratified. 

But,  although  the  forger  did  not  profess  that  he  had 
drawn  or  indorsed  this  bill  as  agent  for  the  defendants, 
yet  he  did  profess  to  be  acting  for  them  in  applying  for  the 
discount ;  but  I  think  that  is  a  distinct  and  separate  act 
from  the  forgery  itself.   I  incline  to  think  that  the  procure- 
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ment  of  the  discount  professedly  on  behalf  of  the  defen- 
dants, was  an  act  which  could  have  been  ratified  by  them 
I  am,  however,  clearly  of  opinion  that  there  was  no  such 
ratification  in  this  case,  because  the  defendants  were  igno- 
rant that  Young  professed  to  be  acting  for  them  in  getting 
the  bill  discounted,  The  only  evidence  of  what  they  really 
knew  is,  what  is  stated  in  Young's  letter  of  the  25th  of 
August — namely,  that  the  bill  had  been  discounted  in  the 
plaintiff's  bank  for  his  accommodation,  and  that  the  pro- 
ceeds had  been  applied  to  his  own  use.  It  is  well  settled 
that  there  can  be  no  ratification  without  full  knowledge  of 
the  facts  ;  and  the  defendants  could  not  ratify  what  they 
did  not  know,  that  Hamilton  Young  had  professed  to  the 
bank  that  the  discount  he  was  applying  for  was  for  them. 

In  Banque  Jacques  C artier  v.  Banque  d'Epargne  de 
Montreal,  13  App.  Cas.  118,  Lord  Fitzgerald  says,  in 
delivering  the  judgment  of  the  Privy  Council :  "  Acqui- 
escence and  ratification  must  be  founded  on  a  full  knowl- 
edge of  the  facts ;  and  further,  it  must  be  in  relation  to  a 
transaction  which  may  be  valid  in  itself  and  not  illegal." 

It  seems  to  have  been  supposed  that  Brook  v.  Hook,  L.  R. 
6  Ex.  89,  decided  that  there  could  be  no  ratification  of  a 
forgery  ;  but  a  careful  examination  of  that  case  shows  that 
such  was  not  the  decision. 

On  page  100  Kelly,  C.  B.,  who  delivered  the  judgment 
of  the  Court  admitted  that  in  the  case  of  a  forged  note 
where  the  forger  professed  to  have  signed  with  the 
authority  of  the  apparent  maker  it  could  be  ratified.  If 
the  forger  utters  the  instrument  as  signed  by  the  maker 
himself  it  cannot  be  ratified,  but  if  he  professes  that  it  has 
been  done  by  him  with  the  maker's  authority  then  it  can. 
The  distinction  is  thin,  but  it  is  precisely  the  distinction 
recognised  in  other  transactions. 

There  is  certainly  some  difficulty  arising  from  the  langu- 
age of  Lord  Blackburn  in  McKenzie  v.  The  British  Linen 
Co.,  6  App.  Cas.  99.  But  I  think  the  apparent  difficulty 
is  removed  by  what  he  says  at  page  100,  where  he  explains 
the  language  he  had  previously  used.  He  says,  "As  I  have 
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already  said,  I  think  if  he  ratified  to  anybody,  or  for  any 
purpose  the  act  done  by  Fraser  as  professing  to  be  his 
agent,"  &c.  I  think  this  language  is  quite  consistent  with 
the  decision  in  Brook  v.  Hook,  which  however  was  not 
cited  to  the  Court,  and  is  not  referred  to  in  the  judgment, 
and  it  shews  that  Lord  Blackburn  considered  that  the 
element  of  a  professed  agency  which  is  absent  in  this  case 
is  essential  to  ratification. 

For  these  reasons  I  am  constrained  respectfully  to  differ 
from  the  opinion  of  the  majority  of  the  Common  Pleas 
Divisional  Court,  and  to  agree  with  the  opinion  and 
the  reasons  therefor  given  by  Mr.  Justice  Rose. 

Hagarty,  C.  J.  0.,  dissenting. 

Appeal  allowed  with  costs. 

[This  case  has  been  since  carried  to  the  Supreme  Court.  ] 
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The  Corporation  of  the  City  of  Brantford  v.  The 
Ontario  Investment  Company. 

Assessment  and  taxes — Assessment  Act  R.  S.  O.  (1887),  ch.  193  sees.  84-35 — 
Absence  of  jurisdiction  to  assess — Appeal  to  court  of  revision — Right 
to  dispute  validity  of  assessment  in  action. 

The  defendant  company  carried  on  their  business  at  London  and  were 
assessed  there.  They  purchased  the  mortgages  and  other  assets  of  the 
Brant  Loan  and  Savings  Company  a  similar  institution  which  carried 
on  business  in  Brantford.  After  this  the  latter  company  ceased  to  do 
business  and  the  defendants  left  the  mortgages  and  assets  which  had 
been  transferred  to  them  with  an  agent  in  Brantford  for  collection,  but 
they  had  no  branch  office  and  did  not  carry  on  business  there.  The 
plaintiffs  assessed  them  for  personal  property  in  Brantford  from  which 
the  defendants  did  not  appeal  to  the  court  of  revision,  and  the  plain- 
tiffs brought  an  action  to  recover  the  amount  of  the  assessment. 

Held,  that  the  defendants  were  assessable  in  London  for  the  property 
which  the  plaintiffs  had  assumed  to  tax,  and  that  as  they  had  no 
branch  office  in  Brantford  and  were  not  carrying  on  business  there  the 
plaintiffs'  assessment  of  them  was  illegal  and  void  :  that  there  being  no 
jurisdiction  to  assess  them  in  Brantford  the  defendants  were  not  bound 
to  appeal  to  the  court  of  revision  and  might  question  the  assessment 
in  the  action. 

Nichle  v.  Douglas,  (in  appeal),  37  U.  C.  B.  63,  followed.  Judgment  of 
County  Court  reversed. 

This  was  an  appeal  by  the  defendants  from  the  County 
Court  of  the  County  of  Brant  in  an  action  brought  by  the 
plaintiffs  to  recover  from  the  defendants  the  amount  of 
assessment  rated  on  their  personal  property  amounting  to 
$160,  and  for  which  sum  together  with  $8.00  interest  his 
Honor  Judge  J.  S.  Sinclair,  acting  for  the  County  Court 
Judge,  gave  judgment  against  the  defendants. 

The  other  facts  appear  in  the  present  judgments. 

The  appeal  came  on  to  be  heard  on  the  14th  of  Septem- 
ber, 1888* 

Meredith,  Q.  C,  for  the  appellants. 
Hardy,  Q.  C,  for  the  respondents. 

Present:  Hagarty,  C.J.O.,  Burton,  Patterson  and  Osler,  J  J.  A. 
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November  13,  1888.  Hagarty,  C.  J.  O.— The  plaintiffs 
sue  the  defendants  to  recover  a  year's  assessment  for  1887, 
on  personal  property  in  Brantford.  The  defendants  deny 
all  liability  to  assessment.  The  plaintiffs  rely  also  on  the 
ground  that  the  defendants  although  they  had  notice  of 
this  assessment  did  not  appeal,  and  therefore  had  lost  all 
right  to  object. 

The  facts  are  :  The  Brant'  Loan  &  Savings  Company  had 
carried  on  business  in  Brantford  in  premises  on  Colborne 
street,  and  had  been  assessed  up  to  1886,  inclusive,  for  real 
and  personal  estate. 

The  defendants  are  a  company  carrying  on  their  business 
at  London  and  are  assessed  there.  In  or  about  June,  1886, 
the  defendants  appear  to  have  bought  or  taken  in  security 
the  mortgages  and  assets  of  the  Brant  Company,  which 
apparently  ceased  to  do  business  thereafter. 

The  Bank  of  London  established  an  agency  in  Brantford 
in  the  premises  of  the  Brant  Company,  and  in  June,  1886, 
Baxter  came  there  as  an  officer  of  the  Bank  of  London, 
the  securities  taken  over  from  the  Brant  Company  were 
placed  in  the  bank  agency  for  collection  or  security,  and 
Baxter  received  moneys  due  or  accruing  thereon,  and  placed 
them  to  defendants  credit  in  the  bank  agency  books, 
whence  they  were  transferred  to  the  defendants'  credit  in 
London.  These  mortgages  or  securities  were  afterwards 
sent  to  the  defendants  at  London. 

I  can  see  no  evidence  whatever  that  the  defendants  ever 
had  either  a  branch  office,  or  ever  carried  on  any  business 
whatever  at  Brantford.  The  mere  fact  of  their  collecting 
principal  or  interest  on  the  mortgages  taken  over  from  the 
Brant  company  at  the  Bank  of  London  agency  cannot 
bring  them  within  the  claim  for  taxes  set  up  by  the 
plaintiffs.  *- 

Sec.  34  of  the  Assessment  Act,  R  S.  0.  (1887),  ch.  193, 
provides  that  all  the  personal  property  of  an  incorporated 
company  (other  than  certain  excepted  companies)  shall  be 
assessed  against  the  company  in  the  same  manner  as  it' 
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the  company  were  an  unincorporated  company  or  part- 
nership. 

Sec.  35,  (1)  The  personal  property  of  a  partnership  shall 
of  assessed  against  the  firm  at  the  usual  place  of  business 
be  the  partnership.    *  * 

(2)  If  a  partnership  has  more  than  one  place  of 
business,  each  branch  shall  be  assessed,  as  far  as  may,  be  in 
the  locality1-  where  it  is  situate  for  that  portion  of  the  per- 
sonal propertyT  of  the  partnership  which  belongs  to  that  parti- 
cular branch ;  and  if  this  cannot  be  done,  the  partnership  may- 
elect  at  which  of  its  places  of  business  it  will  be  assessed 
fo  the  whole  personal  property,  and  shall  be  required  to 
produce  a  certificate  at  each  of  the  other  places  of  business 
of  the  amount  of  personal  property  assessed  against  it 
elsewhere  (on  this  sec.  see  Re  North  of  Scotland,  31  C.  P. 
558.) 

The  evidence  fails  to  bring  the  defendants  within  either 
the  letter  or  the  spirit  of  the  assessment,  so  far  as  the 
plaintiffs  are  concerned. 

It  was  pressed  on  us  that  the  defendants  should  have 
appealed  to  the  revision  court,  and  that  the  final  adjust- 
ment of  the  roll  affirming  these  assessments  was  final  and 
conclusive  upon  them. 

In  NicJcle  v.  Douglas,  37  U.  C.  R.  63,  in  this  Court,  my 
learned  brother  Burton  discusses  this  point,  and  I  fully 
concur  in  his  conclusion  that  if  the  assessed  party  be  neither 
resident  in  the  municipality  nor  possessed  of  any  assessable 
property  therein  he  is  not  assessable,  and  he  is  not  bound 
to  appeal. 

The  case  before  us  is  far  stronger  against  the  municipality, 
as  here  there  was  neither  residence,  occupation,  nor  owner- 
ship of  any  thing  assessable,  and  all  the  plaintiffs  could 
shew  m  support  of  their  claim  would  be  the  illegal  act  of 
their  assessor,  and  the  notice  of  assessment  sent  to  the 
defendants  in  London.  If  this  be  sufficient  they  could 
compel  any  number  of  non-residents  and  non-owners  over 
the  province  to  appear  and  appeal  against  a  wholly  void 
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assessment  at  the  peril  of  being  conclusively  bound  by  their 
omission  so  to  do. 

I  consider  the  whole  proceedings  of  the  plaintiffs  as 
ultra  vires  and  (as  it  were)  coram  non  judice,  an  assump- 
tion of  a  right  to  deal  with  a  subject  matter  not  within 
their  jurisdiction.  The  cases  up  to  its  date  are  fully  noticed 
in  Nickle  v.  Douglas,  and  we  have  not  been  referred  to  any 
authority  against  the  principle  there  laid  down. 

I  think  the  appeal  must  be  allowed,  and  the  action  below 
dismissed,  with  costs. 

Burton,  J.  A. — I  think  the  learned  Judge  was  in  error 
in  holding  that  this  case  did  not  come  within  the  principle 
laid  down  in  such  cases  as  Nickle  v.  Douglas.  If  it  had 
been  established  that  the  defendants  had  a  branch  office  in 
Brantford  then  I  agree  that  any  disregard  on  the  part  of 
the  assessor  of  the  election  of  the  company  to  be  assessed 
at  the  principal  place  of  business,  or  the  ignoring  the 
certificate  of  having  been  assessed  elsewhere  as  provided  in 
sub-sec,  2  of  sec.  34,  would  be  matter  for  appeal  only,  but 
there  is  no  finding  that  the  defendants  had  a  place  of  busi- 
ness in  Brantford,  nor  any  evidence  that  would  warrant 
such  a  finding.  All  that  is  before  us  is  that  certain  mort- 
gages which  had  been  assigned  to  them  were  placed  in  the 
hands  of  a  bank  in  Brantford  for  collection.  For  this 
property  they  were  liable  to  be  assessed  at  London,  but 
there  was  an  entire  absence  of  jurisdiction  to  assess  them 
for  it  in  Brantford  :  that  being  so  the  assessment  was 
illegal  and  void,  and  the  action  brought  to  recover  the 
amount  of  it  must  necessarily  fail. 

I  think  therefore  the  appeal  must  be  allowed. 

Osler,  J.  A. — The  action  is  brought  to  recover  moneys 
alleged  to  be  due  to  the  plaintiffs  for  taxes  duly  assessed 
against  the  defendants. 
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In  the  statement  of  claim  it  is  alleged  that  the  head 
office  of  the  defendants  is  at  the  city  of  London,  in  the 
county  of  Middlesex. 

It  is  also  alleged  that  a  branch  of  their  institution 
was  established  at  the  city  of  Brantford,  and  that  they 
carried  on  business  there. 

The  former  allegation  was  proved,  the  latter  was  not. 

The  defendants  were  taxable  by  the  municipality  of 
London  in  respect  of  the  very  same  property  for  which  the 
plaintiffs,  the  municipality  of  Brantford  have  assumed  to 
tax  them,  and  they  were  so  taxable  by  the  former  munici- 
pality because  they  were  resident  there,  and  the  property 
was  personal  property  owned  by  them  within  the  Province. 

I  do  not  think  that  there  is  anything  in  the  Assessment 
Act  which  places  a  person,  or-  partnership,  or  company  in 
jeopardy  of  being  legally  assessed  for  the  same  property 
by  two  different  municipalities.  That  would,  however 
inevitably  be  the  case  if  the  question  of  jurisdiction 
to  make  the  assessment  was  finally  determinable  by  the 
court  of  revision  subject  to  an  appeal  to  the  county  judge. 

The  defendants  were  bound  to  return  the  property  in 
question  to  the  London  assessor  as  taxable  property  owned 
by  them  within  the  province,  even  though  the  securities 
representing  it  happened  for  the  moment  to  be  in  another 
municipality.  They  may  have  done  so,  and  their  assess- 
ment may  have  been  confirmed  by  the  two  local  appellate 
tribunals  to  which,  as  being  admittedly  residents  in  the 
municipality,  they  would  be  bound  to  resort.  To  the 
assessor  of  Brantford,  the  defendants,  not  being  resident 
there,  that  is  to  say,  having  no  branch  there,  were  not  bound 
to  make  any  return.  Yet  the  assessor  of  that  municipality 
has  assumed  to  tax  them  for  the  same  property,  and  the 
assessment,  as  the  plaintiffs  contend,  has  been  finally  con- 
firmed on  default  of  appeal  just  as  it  might  have  been 
confirmed  after  an  appeal  if  the  court  of  revision  or 
county  judge  in  Brantford  had  taken  a  different  view 
from  the  corresponding  tribunals  of  the  other  municipality. 
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The  jurisdiction  o£  a  municipality  to  assess  in  respect 
of  personal  property  depends  upon  the  fact  of  the  residence 
of  the  owner,  except  in  cases  specially  provided  for,  as  for 
instance  where  the  place  of  residence  and  place  of  business 
are  not  the  same,  or  where  the  owner  is  not  resident  in  the 
province,  in  which  latter  case  sec.  38,  sub-sec.  2,  provides 
that  it  shall  be  assessed  in  the  name  of  the  agent,  trustee, 
or  other  person  who  is  in  control  thereof,  and  in  the 
municipality  in  which  it  happens  to  be.  The  foundation 
of  the  jurisdiction  to  assess  being  in  this  case  non-existent, 
it  follows  that  the  defendants  were  not  bound  to  appeal 
to  the  court  of  revision,  and  may  question  the  assessment 
in  an  action. 

The  appeal  must  therefore  be  allowed. 

Patterson,  J. A.,  having  previously  been  appointed  a 
Judge  of  the  Supreme  Court  of  Canada,  gave  no  judgment. 


Appeal  allowed  with  costs. 
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Saderquist  v.  Ontario  Bank. 

Banks  and  banking — Deposit  receipt— Fraudulently  obtaining  money — 
Silence — Notice — Neglect. 

The  plaintiff,  a  Norwegian  by  birth  and  almost  totally  ignorant  of  the 
English  language,  in  September  1884,  deposited  with  the  defendants  at 
one  of  their  branch  offices  a  sum  of  money  and  received  from  the  bank 
the  usual  deposit  receipt,  at  the  time  signing  his  name  on  the 
stub  or  counterfoil  of  the  receipt  for  the  purpose  of  enabling  the 
bank  to  identify  him  at  any  time  the  money  might  be  demanded.  For 
the  purpose  of  safe  keeping,  plaintiff,  being  about  to  proceed  to  work 
elsewhere,  left  the  leceipt  with  one  S.  S.  About  seven  months  after- 
wards plaintiff  returned  when  he  was  informed  by  S.  S.  that  he  had 
withdrawn  the  money  from  the  bank  but  promised  to  return  it.  The 
plaintiff  being  ignorant  of  the  manner  in  which  the  money  had  been 
paid  out  and  of  his  rights  as  against  the  defendants  took  no  steps 
whatever  against  them,  and  S.  S.  absconded  from  the  country  in 
August,  1885,  heavily  indebted.  In  the  month  of  December  following, 
the  plaintiff  having  been  informed  as  to  his  rights  against  the  bank 
consulted  a  solicitor  who  undertook  to  attend  to  the  matter,  but 
omitted  to  take  any  steps,  and  in  the  month  of  April  following  (1886) 
the  plaintiff  through  another  solicitor  made  a  demand  on  the  bank  for 
payment  which  was  refused.  Ihe  demand  so  made  was  the  first  notice 
the  bank  had  of  the  fraud  which  had  been  practised  on  them. 

Held,  affirming  the  judgment  of  the  Chancery  Division  (reported  14  0.  R. 
586)  (1)  that  the  plaintiff  in  entrusting  the  receipt  to  S.S.  was  not 
guilty  of  any  act  of  negligence.  (2)  that  his  delay  in  notifying  the 
defendants  of  the  fraud  peipetrattd  on  them  was  not  a  breach  of  any 
legal  duty  on  his  part  so  as  to  estop  him  from  recovering  the  amount  of 
his  deposit. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Chancery  Division  (14  0.  R.  586,)  and  came 
on  for  hearing  before  this  Court  on  the  10th  September, 
1888* 

Moss,  Q.O.,  for  the  appellants.  !| 
G.  T.  Blackstoch,  for  the  respondent. 
The  facts  of  the  case  and  the  points  relied  on  are  fully 
stated  in  the  judgment  in  the  Court  below. 

January  8, 1889.  Burton,  J.  A. — I  agree  with  the  Divi- 
sional Court  that  the  plaintiffis  entitled  to  recover,and  I  am 
of  opinion  that  the  stateroentof  defence  wouldhave  been  bad 
upon  demurrer.    It  admits  that  the  bank  held  this  money  on 

Present — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
77 — VOL.  XV  A.R. 
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deposit  for  the  plaintiff,  and  shews  that  they  have  never 
repaid  it  to  him  but  to  a  person  who  admittedly  had  no 
authority  to  receive  it ;  but  it  is  said  that  because  he  ne- 
gotiated with  this  person  hoping  to  obtain  the  payment 
from  him  he  has  lost  his  recourse  against  the  bank. 

The  case  was  argued  upon  the  hypothesis  that  the 
receipt  was  similar  in  its  character  to  a  negotiable  instru- 
ment passing  the  property  in  the  money  by  indorsement, 
or  delivery.  This  receipt  had  no  such  attribute.  It  con- 
tained a  provision  inserted  for  the  protection  of  the  bank 
that  they  were  not  to  be  called  upon  for  payment  without 
the  return  of  the  receipt,  but  the  production  of  the  receipt 
alone  would  not  authorise  the  payment  by  the  bank  to  the 
holder  of  it.  So  that  what  we  have  to  deal  with  is 
whether  the  payment  of  the  money  to  a  stranger  can  be 
justified  because  the  plaintiff  when  he  discovered  it  did  not 
at  once  make  his  claim  upon  the  bank,  but  hoped  to  ob- 
tain payment  from  the  wrongdoer. 

How  that  can  be  any  defence  to  the  bank  I  fail  to  see. 
Their  position  was  not  altered  in  consequence.  Silence  or 
concealment  can  be  no  answer  unless  the  Court  or  jury 
dealing  with  the  case  can  infer  from  it  that  the  plaintiff 
was  a  party  or  privy  to  the  fraud. 

I  refer  on  this  point  to  the  case  of  Davis  v.  Bank  of 
England,  2  Bing.  393,  to  which  I  have  more  fully  alluded 
in  the  Lucas  Case,  (ante  p.  575). 

As  to  the  question  of  negligence,  there  can  be  no  negli- 
gence without  neglect  of  some  duty.  There  was  no  duty 
here  ;  no  relation  between  the  bank  and  the  plaintiff  which 
could  cause  any  duty  to  exist  from  him  to  the  bank, 
even  if  the  leaving  of  the  receipt  for  safe  keeping 
with  his  friend,  could  be  possibly  regarded  as  a  negligent 
act  at  all ;  but  as  said  by  Brett,  L.  J.,  in  Patent  Cotton  Co. 
v.  Wilson,  47  L.  J.  C.  P.  N.  S.  715,  in  point  of  law  no  neg- 
ligence can  justify  a  thief  or  forger.  It  may  be  taken  into 
account  in  punishing  him,  but  it  is  impossible  to  say  that 
-any  negligence  can  be  a  justification  or  excuse. 

I  agree  with  the  Divisional  Court  that  for  these  reasons 
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the  plaintiff  is  entitled  to  recover,  and  that  the  appeal 
should  be  dismissed. 

Hagarty,  C.  J.  0. — I  very  much  regret  being  compelled 
by  the  pressure  of  authority  to  acquiesce  in  the  judgment 
just  delivered. 

A.  leaves  property  or  money  of  his  with  B  to  be  held  for 
him.  B's  receipt  therefor  he  leaves  in  the  hands  of  his 
friend  C  to  hold  for  him.  He  then  goes  away  for  some 
months.  During  his  absence  C  goes  to  B,  and  either  by 
personating  A  or  by  some  fraudulent  misstatement  in- 
duces B  to  deliver  A's  money  or  property  to  him. 

A  returns,  and  C  confesses  to  him  his  dishonest  proceed- 
ings, and  promises  to  repay  A.  A,  and  0,  and  B  all  live 
in  the  same  town,  and  so  remain  living  for  several  more 
months,  and  A  never  informs  B  of  what  C  has  done,  or 
makes  any  demand  on  B  for  his  property  or  money.  C, 
who  is  in  business  in  the  place,  after  some  months  leaves 
the  country  involved  in  debt,  and  after  a  lapse  of  some  18 
months  A  claims  the  amount  from  B. 

A  says  he  did  not  know  what  his  legal  rights  were.  It 
seems  to  me  an  almost  intolerable  state  of  the  law  that 
under  such  a  state  of  facts  he  should  recover.  It  is  no 
answer,  in  my  view,  that  the  bank  could  have  made  noth- 
ing out  of  the  rogue  if  they  had  been  promptly  informed 
of  his  fraud.  They  had  several  months  opportunity  of 
proceeding  against  him.  The  precise  steps  they  might 
have  taken  are  immaterial  in  my  view  of  the  law.  As  an 
inference  from  the  facts  I  would  believe  that  in  all  prob- 
ability a  prompt  arrest  on  civil  process  at  their  suit  of  the 
rogue  would  have  ensured  a  disgorgement  of  all  or  a 
goodly  part  of  his  prey. 

Ignorance  of  the  law  on  the  plaintiff's  part  is  urged  on 
his  behalf.  But  the  instinct  of  every  sane  mind  would 
surely  have  been  that  the  person  defrauded,  should  be  at 
once  told  of  the  wrong  committed;  the  alternative  of 
silence  involving  the  conclusion  that  the  person  wronged 
had  finally  elected  to  submit  to  what  had  happened. 
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It  is  always  a  matter  of  regret  if  the  law  appears  to 
sanction  what  seems  (to  me  at  least)  as"  opposed  to  our 
ideas  of  right  and  wrong. 

It  does  seem  extraordinary  how  loosely  the  process  of 
defrauding  was  conducted  in  this  case. 

An  alleged  respectable  man,  Ole  Brand,  is  called  to  iden- 
tify the  rogue.  One  would  suppose  that  meant  that  the 
rogue  was  the  person  entitled  to  draw  the  money.  But 
all  he  does  apparently  is  to  identify  him  as  "  Sandquist,"  not 
that  he  was  Saderquist,  or  two  names  just  as  distinct  as 
Smith  and  Smithson,  or  Jenkins  and  Jenkinson.  What 
makes  it  more  extraordinary  on  Brand's  part  is,  that  he 
was  acquainted  with  Saderquist  the  plaintiff,  and  writes 
his  name  close  under  the  very  legible  signature  "  Soder- 
quist."  But  no  question  seems  to  have  been  put  to  him  to 
explain  what  reads  so  curiously. 

The  appeal  must  be  dismissed. 

Osler,  J.  A.— The  facts  of  this  case  are  simple.  The 
plaintiff  on  the  24th  September,  1884,  deposited  with, 
the  defendants  at  their  Port  Arthur  branch  the  sum  of 
$650,  and  obtained  therefor  a  deposit  receipt,  by  the  terms 
of  which  the  bank  agreed  to  account  to  him  for  the  same 
with  interest.  Fifteen  days'fnotice  of  withdrawal  was  to 
be  given,  and  the  receipt  was  to  be  given  up  to  the  bank 
whenever  payment  of  principal  or  interest  was  required. 
In  the  margin  of  the  book  from  which  the  receipt  was 
taken  the  plaintiff  wrote  his  signature,  presumably  for  the 
purpose  of  identification  when  the  receipt  should  be 
cashed,  the  bank  also  requiring  the  depositor  then  to  write 
his  name  upon  it,  which  except  for  a  similar  purpose  was  an 
unnecessary  formality,  the  receipt  not  being  transferable 
by  indorsement  or  delivery. 

On  the  15th  September,  1884,  the  plaintiff  got 
a  deposit  receipt  in  similar  terms  for  $400,  and  also  on 
the  24th  September  in  the  previous  year  for  the  same 
amount,  his  signature  having  been  taken  on  each  occasion 
in  the  margin  of  the  book.     These  two  receipts  were 
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cashed  by  the  plaintiff  on  the  24th  September,  1884,  part 
of  the  money  being  withdrawn,  and  the  remainder  re-de- 
posited on,  and  represented  by,  the  receipt  of  the  24th 
September,  1884. 

Plaintiff  was  a  labourer  employed  on  the  construction  of 
the  Canadian  Pacific  Railway,  and  being  about  to  leave  Port 
Arthur  to  work  at  Michipicoton,  and  being  afraid  of  losing 
or  wearing  out  the  receipt  if  he  carried  it  about  with  him, 
entrusted  it  to  a  fellow  countryman  who  was  the  possessor 
of  a  name  not  very  unlike  his  own,  Swan  Sandquist,  to 
take  care  of  it  for  him  until  his  return.  Saniquist  con- 
ceived the  idea  of  defrauding  his  friend  or  the  bank,  and 
on  the  18th  October,  1884,  he  presented  the  receipt  for 
payment.  It  must  be  taken  upon  the  evidence  that  the 
receipt  had  been  entrusted  to  him  unindorsed,  and  that  he 
wrote  the  plaintiff's  name  upon  it.  He  procured  one  Ole 
Brand  to  go  with  him  to  the  bank  to  identify  him.  Brand 
did  so,  writing  his  own  name  for  that  purpose  upon  the 
receipt  under  the  name  of  "  S.  Saderquist."  According  to 
Brand's  evidence,  however,  he  only  identified  him  as  Sand- 
quist. He  said  that  the  receipt  had  not  been  shewn  to 
him,  and  that  he  probably  did  not  notice  the  difference 
between  the  two  names,  and  supposed  that  Sandquist  was 
entitled  to  the  receipt  from  its  being  in  his  possession.  He 
did  not  know  whether  Sandquist  wrote  the  name  while  in 
the  bank,  or  whether  he  had  written  it  before.  It  is 
written  twice;  once,  just  over  Ole  Brand's  signature 
as  "S.  Soderquist;"  and  again  lower  down  as  "Sader- 
quist," the  latter  being  struck  out  with  a  blue  pencil, 
and  both  being  quite  unlike  the  signature  retained  by  the 
bank  in  the  margin  of  the  receipt. 

So  far  as  appears,  there  is  no  reason  to  suppose  that 
Brand  was  a  party  to  the  fraud,  or  that  he  knew  that 
Sandquist  was  personating  Saderquist.  The  examination 
of  both  Saderquist  and  Brand  is,  however,  unusually 
meagre.  The  former  was  not  expressly  asked  whether  he 
had  put  his  name  on  the  receipt  when  he  gave  it  to  Sand- 
quist, nor  can  I  make  out  that  he  was  interrogated  at  all 
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about  the  second  or  erased  signature.  We  must,  as  I  have 
said,  accept  his  statement  that  "  the  signature"  on  the 
back  of  the  receipt  is  not  his. 

Saderquist  returned  to  Port  Arthur  in  April,  1885r 
asked  Sandquist  for  the  receipt,  and  was  told  by  him  that 
he  "  had  drawn  the  money  on  it." 

Plaintiffs  examination  proceeds  : 

"  Q.  And  what  did  you  say  to  him  ?  A.  I  said,  '  You  had  no  right  to 
draw  the  money  on  my  receipt.' 

Q.  Did  he  say  anything  more  ?  A.  Well,  he  was  sorry  about  it,  but 
he  could  not  say  anything ;  he  said  he  was  going  to  pay  me  back  again. 

Q.  When  did  you  know  anything  about  what  your  rights  were  ?  A.  I 
did  not  know  any  way  to  get  the  money  till  I  asked  my  partners. 

Q.  That  is  the  section-men  ?    A.  Yes. 

Q.  Were  they  countrymen  of  yours  ?    A.  Yes. 

Q.  Who  first  told  you  that  you  had  a  right  to  get  this  money  from  the 
bank  ?    A.  A  man  whose  name  was  Johnson. 
Q.  He  is  a  Swede  too  ?    A.  Yes,  Norwegian. 

Q.  When  did  you  first  see  them,  when  did  Johnson  tell  you  that  !  A. 
It  was  the  winter  before. 

Q.  Whereabouts  were  you  ?    A.  It  is  December  month,  I  think  it  was. 

This  was  December,  1885.  In  the  meantime  Sandquist 
had  left  the  country  in  August,  1885,  heavily  indebted. 
It  is  said  that  civil  proceedings  against  him  by  the  bank 
would  have  been  fruitless.  Under  the  circumstances  I 
attach  no  importance  to  this  fact.  If  by  reason  of  any 
negligence  of  the  plaintiff  the  defendants  lost  an  oppor- 
tunity of  going  against  Sandquist  by  arresting  him  or 
otherwise,  I  think  they  would  shew  sufficient  ground  of 
damage  to  entitle  them  to  recover.  The  plaintiff  took  no 
steps  against  the  bank,  and,  indeed,  made  no  demand  upon 
them  until  April,  1887.  In  December,  1885,  he  consulted 
a  solicitor  as  to  his  position,  but  nothing  was  done,  and  he 
seems  to  have  assumed  that  he  was  without  remedy. 

In  my  opinion,  upon  the  above  state  of  facts,  the  judg- 
ment of  the  Chancery  Division  is  right  and  ought  to  be 
affirmed.  In  cases  of  this  kind  where  the  defendants  set 
up  a  payment  made  by  them  to  the  wrong  person,  as  an 
answer  to  the  demand  of  the  rightful  owner  of  the  secu- 
rity, they  are  driven  to  rely  upon  some  ground  of  estoppel 
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which  prevents  him  from  asserting  it.  This  may  consist 
of  some  negligence  on  his  part  which  was  the  proximate 
and  effective  cause  of  the  loss  ;  or  some  conduct  of  his 
after  he  acquired  knowledge  of  the  defendants'  error,  which 
makes  it  inequitable  that  he  should  take  advantage  of  it. 

In  the  first  place  I  think  the  plaintiff  was  not  negligent. 
I  cannot  see  that  he  acted  otherwise  than  as  an  ordinarily 
careful  man  would  act,  in  entrusting  the  receipt  to  Sand- 
quist  for  safe  custody.  Negligence,  as  has  often  been  said, 
to  have  the  effect  of  estopping  a  party,  must  be  negligence 
in  the  transaction  itself,  and  it  must  be  the  neglect  of  some 
duty  which  the  person  guilty  of  it  owed  to  the  person 
who  complains  of  it. 

Now  in  the  transaction  itself,  that  is  to  sa}7,  the  pay- 
ment of  the  deposit  receipt,  no  act  of  the  plaintiff,  (if  it 
was  not  negligent  merely  to  entrust  the  receipt  to  the  cus- 
tody of  a  third  person,)  conduced  to  the  mistake  or  was 
calculated  to  deceive  the  bank  into  committing  it.  The 
plaintiff  had  not  indorsed  the  receipt,  though  I  don't  mean 
to  say  that  if  he  had  done  so  it  would  have  been  negli- 
gence in  a  case  where  the  instrument  was  not  negotiable, 
but  even  that  excuse  was  wanting  here. 

In  short  it  cannot  be  said  that  the  loss  was  caused  by 
anything  but  Sandquist's  fraud  in  personating  the  plain" 
tiff  and  the  defendants'  omission  to  take  the  very  precau- 
tions they  had  intended  to  take  if  the  plaintiff  had  himself 
presented  the  receipt  for  payment. 

The  case  of  The  Mayor  of  the  Staple  v.  The  Bank  of 
England,  21  Q.  B.  D.  160,  may  be  referred  to  as  the  latest 
case  on  the  subject. 

Can,  then,  the  plaintiff  's  omission  to  give  notice  to  the 
bank  of  Sandquist's  fraud  prior  to  his  leaving  the  country 
be  a  defence.  Delay  after  that  time  is  unimportant,  the 
Statute  of  Limitations  not  being  in  question.  The  plain- 
tiff knew  nothing  of  what  Sandquist  had  done  till  after 
the  bank  had  paid  over  the  money  and  incurred  the  loss, 
and  there  is  no  evidence  that  up  to  the  time  Sandquist  left 
the    country    he   knew    that   he   had    any  recourse 
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against  the  bank,  a  circumstance  which  is  important  as 
rebutting  any  inference  that  he  had  accepted  Sandquist  as 
his  debtor  instead  of  the  bank,  or  had  acquiesced  in  what 
he  had  done  in  obtaining  the  money.  The  doctrine  of 
acquiescence  is  founded  upon  conduct  with  a  knowledge  of 
your  legal  rights,  and  a  man  is  not  to  be  deprived  of  his 
legal  rights,  unless  he  has  acted  in  such  a  way  as 
would  make  it  fraudulent  for  him  to  assert  them.  See 
Willmott  v.  Barber,  15  Ch.  D.  96,  per  Fry,  J.,  where  the 
several  elements  necessary  to  constitute  fraud  of  that 
description  are  very  clearly  stated.  Two  of  those  ele- 
ments are  wanting  here.  The  plaintiff  did  not  know 
of  his  own  rights  against  the  bank,  and  as  it  does  not 
appear  that  he  knew  that  the  money  had  been  obtained  by 
the  commission  of  a  crime,  he  did  not  know  of  the  bank's 
rights  against  Sandquist. 

There  was  nothing  but  silence  on  the  plaintiff's  part. 
He  neither  said  nor  did  anything  to  mislead  the  bank  or 
to  induce  the  belief  that  they  were  about  to  pay  or  had 
paid  the  money  to  the  person  entitled  to  receive  it. 
In  such  circumstances,  it  appears  to  me  to  be  decided 
by  the  cases  of  Davis  v.  Bank  of  England,  2  Bing. 
393,  and  McKenzie  vn  The  British  Linen  Co.,  6  App.  Cas. 
82,  that  there  was  no  breach  of  any  legal  duty  which  the 
plaintiff  owed  to  the  bank,  and  consequently  that  he  is  not 
estopped  from  recovering  the  amount  of  his  deposit. 

I  refer  also  to  Everest  on  Estoppel,  p.  350. 

Patterson,  J.  A.,  having  been  appointed  a  Judge  of  the 
Supreme  Court  of  Canada,  took  no  part  in  the  judgment. 


Appeal  dismissed  with  costs. 
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The  Corporation  of  the  County  of  Victoria  v.  The 
Corporation  of  the  County  of  Peterborough. 

Municipal  A  ct,  sees.  535,  (2),  538 — Bridges  over  rivers  crossing  boundary 
lines — Deviation  of  boundary  road — Liability  of  counties  to  repair  bridges 
in — 42  Vict.  ch.  47  ( 0.),  effect  of  as  to  the  toivnships  of  Verulam  and 
Harvey — Territoral  Act  R.  S.  O.  ch.  5- — Township  fronting  on  lake. 

By  the  R.  S.  O.  ch.  1S4,  sec.  535,  sub-s.  2,  it  is  the  duty  of  the  Councils 
of  adjoining  counties  to  erect  and  maintain  bridges  over  rivers  forming 
or  crossing  the  boundary  line  between  the  two  counties  ;  and  it  is  de- 
clared that  a  road  which  lies  wholly  or  partly  between  two  municipal- 
ities, shall  be  regarded  as  a  boundary  line,  although  it  may  deviate  so 
that  in  some  place  or  places  it  is  wholly  within  one  of  the  municipal- 
ities. 

The  boundary  line  between  the  counties  of  Victoria  and  Peterborough,  in 
part  of  its  course  formerly  passed  between  the  10th  concession  of  the 
township  of  Verulam  in  the  former,  and  the  19th  concession  of  the 
township  of  Harvey  in  the  latter  county,  the  lots  in  the  latter  con- 
cession from  1  to  15,  being  a  range  of  broken  lots  forming  a  narrow 
strip  of  land  fronting  on  the  west  side  of  Pigeon  Lake.  By  42  Vic. 
ch.  47,  (0.)  these  lots  were  detached  from  the  township  of  Harvey 
and  annexed  to  the  township  of  Verulam,  from  and  after  the  1st  of 
March,  1880,  from  all  municipal,  judicial,  electoral,  and  school  pur- 
poses, and  for  the  purpose  of  registration  of  titles,  as  fully  as  if  the 
same  had  always  formed  part  of  that  township  ;  and  the  remainder  of 
the  township  of  Harvey  was  entirely  separated  from  the  parts  so  de- 
tached for  all  purposes  whatsoever. 

Held,  that  by  force  of  this  Act  and  of  the  Territorial  Act  R.  S.  0.  ch.  5, 
sec.  10,  Verulam  had  become  a  township  bordering  on  a  lake,  and 
that  the  boundary  line  between  these  two  townships  and  consequently 
the  county  boundary  line,  in  front  of  the  range  of  lots  so  detached,  was 
in  the  middle  of  Pigeon  Lake,  and  no  longer  on  the  road  allowance  be- 
tween such  lots  and  the  lots  in  the  10th  concession  of  Verulam. 

Held,  also,  [reversing  the  judgment  of  Robertson,  J.,]  that  the  road  on 
the  former  county  boundary  line,  or  on  what  might  have  been  previous- 
ly considered  a  deviation  therefrom,  was  not  a  deviation  within  the 
meaning  of  sec.  535,  from  the  road  on  the  boundary  line  between  the 
counties  to  the  north  of  the  range  of  lots  transferred  to  the  township  of 
Verulam  ;  and,  therefore,  that  the  duty  of  maintaining  a  bridge  over  a 
river  crossing  the  road  on  the  former  boundary  line  or  deviation  there- 
from, and  which  was  wholly  in  the  county  of  Victoria,  was  cast  upon 
that  county  alone;  and  that  the  adjoining  county  of  Peterborough  was 
not  liable  therefor. 

The  term  "deviation"  is  used  in  the  same  sense  in  sections  535,  (2),  and 
538.  Its  meaning  considered,  and  the  case  of  Brant  v.  Waterloo,  19 
U.  0.  R.  450,  approved. 

This  was  an  appeal  by  the  Corporation  of  the  county  of 
Peterborough  from  a  judgment  of  Mr.  Justice  Robertson^ 
pronounced  on  the  14th  of  March,  1888,  in  favour  of  the 
corporation  of  the  county  of  Victoria,  reported  15  O.  R. 
446. 

The  judgment  as  finally  entered,  declared, 
78— VOL.  XV  A.R. 
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"  That  the  bridges  in  question  herein,  *  *  are  under  the  joint  control 
and  liability  of  the  counties  of  Victoria  and  Peterborough,  and  that  the 
municipality  of  the  county  of  Peterborough,  is  liable  to  contribute  to  the 
maintenance  and  repair  of  the  said  bridges,  and  doth  order  and  adjudge 
the  same  accordingly. 

"  And  this  Court  doth  order  and  adjudge  that  the  defendants  do  pay  to 
the  plaintiffs  their  costs  of  this  action,  to  be  taxed." 

The  appeal  came  on  to  be  heard  on  the  26th  September* 
1888  * 

Robinson,  Q.O.,  and  Edwards,  for  appellants. 
Moss,  Q.C.,  and  Hudspeth,  Q.C.,  for  respondents. 

The  points  raised  are  stated  in  the  judgments. 

November  13,  1888.  Burton,  J.  A. — If,  in  the  original 
survey  of  the  townships  of  Harvey  and  Verulam,  the  lots 
from  1  to  15,  inclusive,  of  the  former  township,  haH  been 
laid  out  as  part  of  Verulam,  the  road  between  the  two 
counties  to  the  north  would  have  terminated  at  the  south- 
ern limit  of  lot  16  in  Harvey.  That  road  ending  there 
would  have  been  a  "  boundary  road  "  within  the  meaning 
of  sec.  535,  although  it  might  in  some  places  deviate  so  as 
to  lie  wholly  in  the  one  municipality ;  but,  in  such  a  case, 
could  it  be  plausibly  contended  that  an  extension  beyond 
the  southern  end  of  the  boundary  road  could  be  considered 
to  be  a  deviation  within  the  meaning  of  the  statute,  that 
extension  continuing  through  the  other  municipality  for 
several  miles  before  again  reaching  the  boundary  between 
the  two  counties.  It  appears  to  me  that  that  would  be  a 
most  extravagant  construction  to  put  upon  the  word 
"  deviation,"  which,  as  pointed  out  in  Brant  and  Waterloo, 
19  U.  C.  R  450,  was  intended  to  refer  only  to  those  cases 
of  deviation  rendered  necessary  in  order  to  obtain  a  good 
line  of  road. 

I  am  not  at  all  prepared  to  say  that  before  the  Act  42 
Vict.  ch.  47  (0.),  when  the  boundary  line  between  the  two 
counties  extended  in  a  straight  line  between  the  townships 

*Presint.—  Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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of  Harvey  and  Verulam  until  it  struck  the  waters  of  the 
lake  near  the  front  of  the  township  of  Verulam,  the 
deviation  in  question,  through  the  village  of  Bobcaygeon 
until  it  rejoins  the  boundary  road  at  lot  14,  could  not  have 
come  within  the  meaning  of  the  statute  ;  nor  should  I  be 
prepared  to  say  that  the  line  marked  down  on  the  plan 
from  that  point  to  the  bridge,  where  the  boundary  line  is 
again  reached,  mio-ht  not  have  been  within  the  meaning  of 
a  deviation.  Much  would  depend  upon  the  circumstances 
shewing  the  necessity  of  leaving  the  true  boundary  line ; 
but  on  the  assumption  that  Verulam  had,  in  the  original 
survey,  extended  to  the  lake,  I  repeat  it  would,  in  my 
opinion,  be  impossible  to  hold  that  a  road  running  for  the 
distance  of  several  miles  wholly  in  the  one  county,  in  order 
to  form  a  junction  with  the  true  boundary  road  at  the 
south,  was  such  a  deviation  as  was  contemplated  by  the 
legislature. 

Then  what  is  the  effect  of  the  statute  to  which  I  have 
referred  ?    It  enacts  : 

"That  from  and  after  the  1st  day  of  March  next,  (1880),  all  that 
portion  of  the  township  of  Harvey,  which  lies  west  of  Pigeon  Lake,  con- 
sisting of  all  the  lots  in  the  19th  concession,  from  1  to  15  inclusive  of 
both  numbers,  shall  be  detached  from  the  municipality  of  the  township  of 
Harvey,  and  shall  be  attached  to  the  municipality  of  the  township  of 
Verulam,  in  the  county  of  Victoria,  for  all  municipal,  judicial,  electoral, 
and  school  purposes  ;  and  also  for  the  purposes  of  registration  of  titles, 
as  if  the  same  had  always  formed  part  of  the  said  township  of  Verulam, 
and  the  rest  of  the  township  of  Harvey,  shall  be  entirely  separated  from 
the  portion  so  detached  for  all  purposes  whatsoever." 

As  I  read  the  enactment,  it  declares  that  the  portion  of 
Harvey  referred  to  shall  form  part  of  the  county  of  Vic- 
toria as  fully  as  it  had  always  formed  part  of  that  county, 
having  the  lake  as  the  only  boundary  for  some  eight  or 
nine  miles  between  the  two  counties.  If  it  had  been  inten- 
ded to  reserve  the  former  travelled  road  as  still  being  a  road 
under  the  joint  jurisdiction  of  the  two  counties  although 
not  continuing  to  be  the  boundary  line  between  them,  we 
should  have  expected  to  find  a  declaration  to  that  effect. 

In  the  absence  of  such  declaration  I  do  not  feel  myself 
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at  liberty  to  place  any  limitation  upon,  the  very  general 
words  of  the  statute,  and  if  according  to  the  original  survey 
the  boundary  line  between  the  two  counties  had  run  a 
certain  distance,  then  have  been  interrupted  by  the  lake 
for  a  distance  of  several  miles,  and  afterwards  been  con- 
tinued in  a  southerly  course,  I  should  have  been  compelled 
to  hold  that  the  words  of  the  Act  would  not  warrant  me 
in  treating  an  extension  to  unite  these  two  boundary  lines 
for  several  miles  wholly  within  the  one  county  as  a  devia- 
tion ;  so  neither  can  I  on  the  words  of  this  statute  hold  that 
the  original  boundary  line  between  these  two  points  still 
retains  that  character. 

I  am  of  opinion,  therefore,  that  the  road  and  bridge  in 
question  are  not  part  of  the  boundary  road  within  the 
meaning  of  the  Act  of  Parliament,  and  that  the  county  of 
Peterborough  is  not  bound  to  contribute  to  it. 

The  county  having  contributed  since  the  passing  of  the 
Act  cannot  affect  their  liability. 

The  appeab  should  therefore  be  allowed. 

Osler,  J.  A. — This  is  an  appeal  by  the  defendants  from 
the  judgment  of  Robertson,  J.,  at  the  trial  of  the  action, 
declaring  that  certain  bridges  were  under  the  joint  control 
of  the  two  counties,  and  that  the  county  of  Peterborough 
was  liable  to  contribute  to  the  repair  of  the  same. 

The  bridges  in  question  are  not  built  at  the  boundary 
line  between  the  counties,  nor,  as  will  hereafter  appear, 
does  the  river  in  fact  now  cross  or  reach  the  boundary  line. 
They  are  built  across  the  river  at  a  place  wholly  within 
the  county  of  Victoria,  and  the  question  is  whether,  under 
the  circumstances,  the  road  which  is  there  crossed  by  the 
river  can  properly  be  described  as  a  deviation  of  a  road 
which  lies  wholly  or  partly  between  two  county  munici- 
palities, so  that  the  bridges  built  there  can  be  said  to  be 
bridges  built  over  a  river  crossing  a  boundary  line,  within 
the  meaning  of  section  535,  sub-section  2  of  the  Municipal 
Act. 

The  boundary  line  between  these  counties  formerly  ran, 
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from  the  north  (describing  it,)  to  the  Bobcaygeon  Riverr 
which  crossed  it  where  it  passed  between  lot  15  in  the  19th 
concession  of  Harvey,  in  the  county  of  Peterborough,  and  lot 
16,  in  the  10th  concession  of  Verulam,  in  Victoria.  Thence 
it  continued  southerly  across  the  river  and  between  other 
lots  in  the  19th  concession  of  Harvey,  and  the  10th  con- 
cession of  Verulam  to  the  waters  of  Pigeon  Lake,  which  it 
entered  at  the  south  end  or  boundary  of  the  broken  lot  1, 
in  the  19th  concession  of  Harvey,  continuing  thence  down 
the  lake  and  leaving  it  near  the  foot  at  a  point  between 
the  8th  concession  of  Ennismore,  in  Peterborough,  and  the 
12th  concession  of  Emily,  in  Victoria,  and  thence  to  the 
southern  boundary  of  the  counties. 

The  range  of  broken  lots  one  1  to  15  inclusive  in  the 
19th  concession  of  Harvey  was  geographically  connected 
with  the  township  of  Verulam,  forming  a  narrow  strip  of 
land  on  the  west  side  of  Pigeon  lake,  by  the  whole  width 
of  which  it  was  separated  from  the  other  part  of  the  town- 
ship of  Harvey.  At  a  point  between  lots  Nos.  17  in  the 
19th  concession  of  Harvey,  and  18  in  the  10th  concession  of 
Verulam,  the  road  on  the  county  boundary  line  instead  of 
continuing  to  the  river,  along  the  road  allowance,  deviates 
in  a  south  westerly  direction,  passing  through  lots  18,  17, 
and  16  in  the  10th  concession  to  the  north  or  upper 
branch  of  the  river.  At  this  point,  the  bridges  in  question 
are  erected,  crossing  the  river  in  its  course  through 
lot  15  in  the  10th  concession  of  Verulam.  The  road  then 
turns  in  a  north  easterly  direction,  through  the  village  of 
Bobcaygeon  until  it  re-enters  the  former  county  boundary 
line  at  a  point  between  lot  15  in  the  10th  concession  of 
Verulam  and  lot  14  in  the  19th  concession  of  Harvey  con- 
tinuing thereon  until  it  reaches  the  south  or  lower  branch 
of  the  river,  which  crosses  the  boundary  line  between  lot 
14  in  the  10th  concession  of  Verulam  and  13  in  the  19th  con- 
cession of  Harvey,  where  there  is  another  bridge  which  is 
not  now  in  question.  Below  this  point  the  road  was  con- 
tinued for  a  short  distance  on  the  former  boundary  line  along 
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part  of  the  range  of  broken  lots  in  the  19th  concession  of 
Harvey,  and  then  leaving  it  in  a  westerly  and  south-westerly 
direction  did  not  again  re-enter  it  until  it  did  so  by  a 
bridge  8  or  9  miles  distant  at  the  foot  of  Pigeon  lake. 
This  was  the  condition  of  things  as  regards  the  boundary 
line,  and  the  roads  and  bridges  thereon  or  on  anything 
which  could  be  called  a  deviation  therefrom  in  the  year  1879. 

By  an  Act  passed  in  that  year,  42Vict.  ch.47,  (0.)  the  range 
of  lots  on  the  west  side  of  Pigeon  lake,  being  all  the  lots 
in  the  19th  concession  of  Harvey  from  1  to  15  both  inclu- 
sive, was  detached  from  the  township  of  Harvey  and  an- 
nexed to  the  township  of  Verulam  from  the  1st  March, 
1880,  "  for  all  municipal,  judicial,  electoral,  and  school  pur- 
poses, and  for  the  purpose  of  the  registration  of  titles,  as  if 
the  same  had  always  formed  part  of  the  township  of  Veru- 
lam," and  the  rest  of  the  township  of  Harvey  was  entirely 
separated  from  the  portion  so  detached  "  for  all  purposes 
whatever." 

The  necessary  consequence  of  this  legislation,  in  my 
opinion,  was,  that  from  the  1st  March,  1880,  the  boundary 
line  between  the  townships  of  Verulam  and  Harvey,  which 
had  hitherto  been  also  the  boundary  line  between  the 
counties,  was  no  longer  the  line  between  the  19th  of 
Harvey  and  the  10th  of  Verulam  ;  but,  by  force  of  the 
Territorial  Act,  R.  S.  0. 1887,  ch.  5,  sec.  10,  as  to  townships 
bordering  on  a  lake,  was  projected  in  front  of  the  above 
range  of  lots,  which  had  thus  become  part  of  the  township 
of  Verulam,  to  the  middle  of  Pigeon  Lake.  In  other  words, 
the  boundary  line  between  the  townships,  so  far  as  there 
was  or  could  be  any  road  constructed  thereon,  terminated 
on  arriving  at  the  southern  limit  of  lot  15  in  the  19  th  con.  of 
Harvey  and  lot  16  in  the  10th  of  Verulam.  From  thence  it 
was  an  imaginary  line  through  the  middle  of  the  lake,  and 
the  former  boundary  line  and  any  road  thereon  or  deviation 
therefrom  was  wholly  within  the  county  of  Victoria.  The 
plaintiffs  contend  that  the  boundary  line  between  the  two 
counties  is  not  altered  because  the  Act  does  not  in  terms 
say  that  it  shall  be.    I  suppose  this  argument  would  hardly 
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have  occurred  to  them  if  Pigeon  Lake  had  not  been  in 
existence  and  a  range  of  unbroken  lots  had  been  detached 
from  Harvey  and  annexed  to  Verulam,  still  leaving  a  road 
or  road  allowance  between  the  portion  so  detached  and  the 
remainder  of  the  township  of  Harvey.  It  is  because  the 
townships  have  become  townships  bordering  on  a  lake 
that  the  boundary  of  each  has  been  altered.  It  would  be 
difficult  to  employ  stronger  language  than  the  legislature 
has  used  in  effecting  the  separation.  As  to  Verulam-,  all 
the  purposes  for  which  the  part  detached  ever  had,  or  could 
have  belonged  to  Harvey,  are  specified,  and  for  those  pur- 
poses it  is  to* be  part  of  Verulam  as  if  it  had  always 
formed  part  of  that  township.  If  it  had  always  done  so, 
its  boundary  line  as  a  municipality  must  have  been  what 
it  is  now  said  to  have  become  ;  and  it  is  detached  for  all 
municipal  purposes  among  others. 

It  is  to  be  observed  that  the  Act  upon  which  the  plain- 
tiffs rely,  and  which  now  forms  sub-sec.  2  of  sec.  535  of  the 
Municipal  Act  in  the  Revised  Statutes,  was  passed  in  1885 
(48  Vic.  ch.  39,  sec.  22),  and  therefore  some  years  after  the 
change  which  had  been  effected  in  the  township  and  county 
boundary  by  the  42  Vic.  ch.  47  (0). 

Can  it  then  be  said  the  bridges  in  question  are  erected 
in  a  road  which  is  a  deviation  from  a  boundary  line  road 
]ying  wholly  or  partly  between  two  municipalities,  which 
I  take  to  mean  a  road  running  along  or  between  their 
borders. 

It  will,  I  think,  assist  in  the  determination  of  this  ques- 
tion, if  we  briefly  examine  the  group  of  sections  of  the 
Municipal  Act  532-540,  relating  to  '  County  Roads  and 
Bridges,' 1  Township  Roads,'  and  "  Roads  under  joint  juris- 
diction." 

Section  532  enacts  that  the  county  council  shall  have 
exclusive  jurisdiction  (inter  alia)  over  all  bridges  over 
rivers  forming  or  crossing  boundary  lines  between  two 
municipalities,  that  is  to  say,  two  municipalities  in  the 
same  county. 

It  was  not  argued  that  under  the  other  provisions  of  this 
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section  the  county  of  Victoria  has  exclusive  jurisdiction 
over  the  bridges  in  question  as  being  bridges  crossing  a 
stream  or  river  over  100  feet  in  width  within  the  limits  of 
an  incorporated  village  in  the  county. 

Section  535.  It  shall  be  the  duty  of  county  councils 
to  erect  bridges  over  rivers  (forming  or)  crossing  boundary 
lines  between  two  municipalities  (other  than  a  city  or  sep- 
arated town)  within  the  county,  and  in  case  of  a  bridge 
over  a  river  (forming  or)  crossing  a  boundary  line  between 
two  counties,  or  a  county  and  a  city,  such  bridge  shall  be 
erected  and  maintained  by  the  councils  of  the  county,  or 
county  and  city  respectively. 

This  section  stood  thus  in  the  Revised  Statutes  of  1877, 
ch.  174,  taken  from  section  413  of  the  Municipal  Act  of 
1873,  as  amended  by  37  Vict.  ch.  16,  sec.  19  (1874),  and 
also  in  the  Municipal  Act  of  1883.  I  assume  that  it  was 
considered  at  least  doubtful  whether  it  imposed  a  liability 
upon  adjoining  counties,  except  in  the  case  of  a  bridge 
erected  over  a  river  crossing  a  road  on  the  actual  boundary 
line,  for  by  the  Municipal  Act  of  1885,  (48  Vict.  ch.  39,  sec. 
22),  the  section  was  amended  by  the  addition  of  a  sub- 
section which  declares  that  a  road  which  lies  wholly  or 
partly  between  two  municipalities  shall  be  regarded  as  a 
boundary  line  within  the  meaning  of  the  section,  although 
it  may  deviate  so  that  it  is  in  some  place  or  places  wholly 
within  one  of  the  municipalities,  and  that  a  bridge  built 
over  a  river  crossing  such  road  where  it  deviates  as  afore- 
said, shall  be  held  to  be  a  bridge  over  a  river  crossing  a 
boundary  line  within  the  meaning  of  the  section. 

It  is  under  the  section  as  thus  amended  that  the  present 
action  is  brought. 

We  must  next  notice  the  duties  cast  upon  the  township 
councils,  in  respect  of  boundary  line  roads. 

By  section  536  all  township  boundary  lines  within  the 
county,  that  is,  boundary  line  roads  as  the  next  section 
shews, not  assumed  by  the  county  council  (under  section  533) 
shall  be  opened,  maintained  and  improved  by  the  township 
councils,  except  where  it  is  necessary  to  erect  or  maintain 
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bridges  over  rivers  (forming  or  crossing  boundary  lines 
between  two  municipalities  ;  the  duty  and  liability  in  that 
respect  having  been  imposed  upon  the  county  by  section 
535  as  we  have  already  seen. 

Then  follows  section  537,  which  provides  that  the  town- 
ship boundary  lines,  (by  which  is  meant  as  before  roads  in  the 
boundary  line)  which  form  also  the  county  boundary  lines, 
not  assumed  or  maintained  by  the  respective  counties  in- 
terested, are  to  be  maintained  by  the  respective  townships 
bordering  on  the  same;  with  a  similar  exception  as  to  the 
bridges  (forming  or)  crossing  the  boundary  line,  which  by 
section  537,  are  to  be  erected  and  maintained  jointly  by 
the  councils  of  the  two  adjoining  counties. 

Section  538  then  declares  what  roads  are  under  a  joint 
jurisdiction. 

In  case  a  road  lies  wholly  or  partly  between  a  county, 
city,  town,  township,  or  incorporated  village,  and  an 
adjoining  city,  town,  township,  or  incorporated  village, 
the  councils  of  the  two  municipalities  between  which  it 
lies,  shall  have  joint  jurisdiction  over  the  same  ;  although 
it  may  so  deviate  as  in  some  places  to  be  wholly  or  in 
part  within  one  or  either  of  them.  So  far  as  this  section 
relates  to  a  road  between  one  county  and  another  county, 
it  probably  refers  to  the  case  of  a  road  assumed  by  the 
counties  or  one  of  them ;  or,  if  such  a  case  can  occur,  a 
-county  boundary  line  road  which  is  not  also  on  a  township 
boundary,  as  otherwise  the  municipalities  having  joint  juris- 
diction are  those  of  the  townships  on  the  opposite  side  of 
the  county  boundary  line.  See,  for  example,  the  case  of 
Maw  v.  King  and  Albion,  8  A.  R.  p.  249,  which  was  an 
action  against  townships  in  different  counties  for  injuries 
sustained  in  consequence  of  the  boundary  road  being  out 
of  repair. 

The  section  concludes  with  two  exceptions,  shewing  that, 
although  the  jurisdiction  conferred  over  the  road  in  general 
is  a  joint  one,  the  bridges  in  the  course  of  the  road  are  not 
in  any  case  intended  to  be  withdrawn  from  the  jurisdiction 
of  the  county  council  or  councils  :  (1).  The  said  road  shall 
79 — vol.  XV  A.R. 
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not  include  a  bridge  over  a  river  forming  or  crossing  a 
boundary  line  between  two  municipalities:  (2)  "other  than 
counties,"  words  which  were  first  added  to  the  section  by 
45  Vic.  ch.  25,  sec.  13,  either  to  prevent  a  conflict  with  sec. 
535,  which  imposes  the  duty  upon  counties  in  the  case  of 
bridges  over  rivers  crossing  boundary  lines,  or  to  meet  the 
case  where  the  counties  already  liable 'under  that  section 
to  maintain  the  bridge,  also  assume  the  county  boundary 
line  road. 

These  sections,  whatever  difficulties  their  construc- 
tion presents  in  other  respects,  indicate  clearly  that> 
the  duty  to  maintain  the  boundary  line  roads  in  the  case 
of  townships  and  counties,  where  not  assumed  by  the  county 
council,  and  the  joint  jurisdiction  over  them,  is  cast 
upon  the  adjoining  townships,  whether  in  the  same  or 
adjoining  counties,  while  the  duty  to  erect  and  maintain 
the  bridges  in  the  course  of  such  roads  is  devolved  upon 
the  council  of  the  county,  or  the  councils  of  the  two  counties 
as  the  case  may  be;  and  further,  that  as  in  the  one  case 
there  is  a  joint  jurisdiction  over  the  road  as  a  boundary 
road,  though  it  may  occasionally  deviate  from  the  exact 
boundary  line,  so  in  the  other  the  liability  and  duty  exist 
in  respect  of  the  bridge  if  it  is  built  or  necessary  to  be  built 
in  the  course  of  such  ^deviation.  Sub-sec.  2  of  sec.  535  is, 
in  short,  as  regards  the  liability  of  the  county  the  com- 
plement of  sec.  538,  as  regards  that  of  the  townships. 

Unless,  therefore,  the  deviation  can  be  regarded  as  a 
deviation  of  a  road  between  two  municipalities  over 
which  as  a  part  of  such  road  the  adjoining  townships 
would  have  joint  jurisdiction  under  sec.  538,  it  cannot  in 
my  opinion  be  regarded  as  a  boundary  line  road  or  devia- 
tion thereof  under  sub-sec.  2  of  sec.  535,  so  as  to  cast  upon 
the  councils  of  the  two  counties  the  duty  of  maintaining  a 
bridge  over  a  river  crossing  such  road. 

McBride  v.  York,  31  U.  C.  R.  355,  illustrates  the  case 
of  a  deviation  of  a  road  dividing  different  townships. 
There  was  the  full  original  allowance  for  a  road  between 
the  townships  of  York  and  Yaughan.    For  some  reason  a 
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part  of  it  was  not  opened  opposite  to  a  particular  lot,  and 
the  road  deviated  from  the  original  allowance  across  the 
end  of  that  lot.  The  deviation  was  held  to  be  a  part  of  a 
road  dividing  different  townships,  so  that,  (as  the  Munici- 
pal Act  then  stood,  sec.  34*1  of  the  Act  of  1866),  it  could 
only  be  closed  by  the  county  council. 

The  term  "  deviation,"  indicates  a  departure  from  some 
other  course  or  way  which  might  have  been  pursued  at 
more  or  less  inconvenience,  and  is  inappropriate  where 
there  is  none  such  to  follow  or  deviate  from.  It  is  used  in 
the  Act  as  meaning  a  departure  from  the  allotted  road 
allowance  in  the  boundary  line  where  that  is  necessary,  as 
Sir  John  Robinson  observes  in  the  case  of  Brant  v.  Water- 
loo, 19  U.  C.  R.  450,  457,  for  the  purpose  of  obtaining  a 
o-ood  line  of  road.  Here  the  allowance  for  road  between 
Verulam  and  Harvey,  after  the  1st  March,  1880,  termina- 
ted, going  in  a  southerly  direction),  on  arriving  at  lot  15 
in  the  19th  concession  of  Harvey,  and  lot  16  in  the  10th 
concession  of  Verulam.  From  thence  there  was  no  town- 
ship boundary  line  between  those  townships,  for  a  distance 
of  nearly  half  their  width,  in  respect  of^ which  there  was, 
or  could  be,  any  joint  duty  cast  upon  them  by  sec- 
tions 537  and  538,  unless  it  can  be  said  that  the  road 
already  described  on  which  the  bridges  in  question  are 
built,  commencing  on  lot  18  in  the  10th  concession  of 
Verulam,  and  in  its  various  courses  through  that  township, 
is  a  deviation  of  a  township  boundary  road. 

The  Act  must  receive  a  reasonable  construction,  and  this 
I  think  we  should  not  be  giving  to  it  were  we  to  hold  that 
a  road  eight  or  nine  miles  in  length  wholly  within  one 
township,  not  substituted  for  any  possible  road  on  a 
boundary  line,  was  a  deviation  of  a  boundary  line  road 
within  the  meaning  of  the  section  referred  to,  with  all  the 
consequences  attaching  to  it  as  such,  and  among  others  the 
duty  of  maintaining  it  by  the  two  townships  of  Harvey 
and  Verulam  jointly,  under  sec.  536,  and  of  erecting 
bridges  on  its  course  by  the  counties,  as  well  as  the  power 
of  the  county  council  to  assume  it>  under  sec.  533,  as  being 
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part  of  a  township  or  county  boundary  line,  instead  of 
being,  as  I  think  it  is,  a  road  within  the  township  which 
the  county  council  could  not  assume  without  the  consent 
of  the  township,  under  sec.  532. 

The  appeal  must  therefore  be  allowed. 

Hagarty,  C.J.O.,  concurred. 

Patterson,  J. A.,  gave  no  judgment,  having  since  the 
hearing,  been  transferred  to  the  Supreme  Court  of  Canada. 

Appeal  allowed  with  costs. 


[This  case  has  been  since  carried  to  the  Supreme  Court.] 
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London  Mutual  Insurance  Company  v.  City  of  London. 

Assessment  and  taxes — Mutual  Insurance  Company — Income — Assessment — 
Decision  of  County  Judge,  finality  of. 

The  plaintiffs,  a  Mutual  Insurance  Company,  carrying  on  businesB  in 
London  (0. ),  were  assessed  for  the  gross  amount  of  their  receipts  after 
payment  of  the  year's  losses  and  expenses,  from  which  assessment 
they  appealed  successively  to  the  Court  of  Revision  and  the  County 
Judge,  both  of  whom  sustained  the  action  of  the  assessor,  which  was. 
affirmed  by  Proudfoot,  J. ,  on  the  ground  that  the  decision  of  the  County 
Judge  was  final ;  and  an  appeal  to  this  Court  was  on  a  like  ground 
dismissed  with  costs. 

Where  the  assessor  has  jurisdiction  to  assess  the  property,  his  assessment 
can  only  be  reviewed  in  the  mode  provided  by  the  act,  viz.,  by  appeal 
to  the  Court  of  Revision,  and  the  County  Judge. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Proudfoot,  J.,  reported  11  O.  R.  592,  and  came  on  for 
hearing  before  this  Court  on  the  13th  May,  1887  * 

Moss,  Q.  C,  and  E.  R.  Cameron,  for  the  appellants. 
W.  R.  Meredith,  Q.C.,  for  the  respondents. 
The  facts  are  clearly  stated  in  the  report  of  the  case  in 
the  court  below. 

October  25,  1887.  Hagarty,  C.J.O. — There  have  been 
many  decisions  in[our  Courts  from  which  may  be  gathered 
the  principles  on  which  it  has  been  considered  that  the 
right  of  the  Superior  Courts,  and  of  this  Court,  to  reverse 
the  action  of  the  tribunals  appointed  by,the  Assessment  Acts. 

Where  there  was  a  total  want  of  jurisdiction  in  enforcing 
the  payment  of  an  assessment  here,  as  in  England,  the 
action  would  lie  of  trespass  or  by  replevin  of  the  goods 
seized,  or  by  action  to  recover  back  money  paid  under  duress. 

In  Scragg  v.  City  of  London,  26  U.  C.  R.  263  (1867), 
many  of  the  decisions  down  to  that  date  are  collected. 

The  language  of  Burns,  J.,  in  Municipality  of  London 
v.  Great  Western  Railway,  17  U.  C.  R.,  262  6  is  cited: 

"  The  distinction  where  it  is  necessary  to  appeal  (i.  e,, 
to  the  Revision  Court),  and  where  the  claim  may  be  resisted 
by  an  action  of  tresspass  or  replevin  is  this — if  the  power 

*Presmt.—  Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.  A. 
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existed  to  make  the  assessment  then,  there  is  jurisdiction 
in  those  doing  it,  and  in  such  case  the  remedy  is  by  appeal 
only  — but  if  the  assessment  be  illegal,  then  there  is  no 
jurisdiction  to  do  it,  and  in  such  case  the  person  resisting 
is  not  compelled  to  resort  to  the  remedy  of  appeal,  but  may 
resist  the  illegal  action." 

Also  the  pointed  language  of  Alderson,  J.,  in  Marshall 
v.  Pitman,  9  Bing.  595  : 

"  The  existence  of  the  jurisdiction  is  one  thing,  and  the 
mode  of  exercising  it  is  another,  and  if  the  plaintiff  be  an 
inhabitant  he  is  within  the  jurisdiction  of  the  justices/' 

This  was  under  the  Poor  Law. 

Tindal,  C.  J.,  says  : 

"  Here  we  must  see  whether  this  party  was  an  inhabi- 
tant, for  if  he  is  the  rate  is  a  question  of  amount  for  the 
Sessions.  It  is  admitted  that  if  he  had  the  smallest  amount 
oi  property  to  be  rated,  his  proper  course  would  be  to 
appeal  to  the  Sessions.  It  is  contended  that  where  he  has 
nothing  ratable,  he  is  entitled  to  proceed  b}7  action.  But 
the  sounder  distinction  seems  to  be  that  as  an  inhabitant 
possessing  visible  personal  property  he  is  liable  to  be  placed 
on  the  rate,  though  his  ratable  property  turn  out  after- 
wards to  amount  to  nothing." 

In  Governor  of  Bristol  Poor  v.  Wait,  1  A.  &  E.  at  p.  280, 
Lord  Denman  says  of  Marshall  v.  Pitman  : 

"  It  only  proves  that  an  apothecary  possessing  personal 
property  in  a  parish  where  he  inhabits,  cannot  treat  as  a 
nullity  a  rate  wherein  he  is  assessed  in  respect  of  his  stock- 
in-trade,  though  he  may  be  able  to  shew  that  he  has  no 
stock-in-trade,  and  though  no  other  personal  property  but 
stock-in-trade  has  ever  been  rated  in  that  parish.  But 
as  the  Act  renders  personal  property  ratable,  the  over- 
seers have  clearly  a  legal  right  to  rate  it,  and  to  enforce 
payment  of  such  rate  by  the  ordinary  means  :  and  the  party 
can  have  no  remedy  against  an  unfair  or  excessive  rate,  but 
by  appeal  to  the  Quarter  Sessions." 

In  the  case  before  us  there  is  no  doubt  that  the  appel- 
lants had  some  visible  personal  property  within  the  limits 
of  assessment,  so  the  case  does  not  fall  within  the  authori- 
ties. 
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In  Fickle  v.  Douglas,  37  U.  C.  R.  51  (1875)  in  this  Court 
the  cases  down  to  that  date  are  very  fully  noticed.  The 
decision  turned  wholly  on  the  question  whether  stock  in  a 
bank  in  Montreal  was  assessable  in  Kingston  against  a 
resident  of  that  municipality,  and  it  was  held  that  replevin 
could  be  supported  the  subject  matter  of  assessment  being 
wholly  exempt. 

It  does  not  appear  to  me  that  there  was  any  decision 
going  beyond  the  point  that  there  was  no  jurisdiction  to 
assess  property  not  in  any  way  liable  to  assessment. 

In  City  of  Toronto  v.  Great  Western  Railway,  25  U.  C. 
R.,  571,  they  assessed  the  land  of  appellants  at  a  named  rate, 
and  the  station  building  on  the  land  at  another  named 
rate.  On  appeal  the  County  Judge,  who  confirmed  both 
assessments,  reserved  a  case  for  the  Superior  Courts,  as  to 
the  right  to  assess  the  building  over  the  assessed  value  of 
the  land  under  the  statute.  It  was  held  that  he  had  no 
right  to  state  a  case  ;  that  he  had  in  effect  confirmed  the 
assessments.  Draper,  C.  J.,  said  that  if  he  had  simply  con- 
firmed the  decision  of  the  Revision  Court :  "  We  do  not 
imagine  it  could  be  questioned  that  neither  in  this  nor  in 
any  other  form  could  his  judgment  be  reviewed." 

He  also  said,  "that  if  the  assessors,  or  the  Revision  Court, 
had  put  the  two  annual  values  in  one  as  forming  the  whole 
valuation  of  the  land,  though  there  might  have  been  an 
appeal  to  the  county  Judge  on  the  question  of  excessive 
valuation,  and  he  must  have  confirmed  or  reduced  it,  we 
do  not  see  how,  under  the  statute,  his  decision  could  have 
been  brought  in  question," 

the  principle  laid  down  in  this  case,  if  the  assessor 
had  assessed  the  company  in  one  named  sum,  merely 
describing  it  as  "  Personal  property,"  when  the  matter 
came  before  the  county  Judge,  under  the  Assessment  Act  of 
1881,  44  Vict.  ch.  25  sec.  4,  (0.)  the  court  may  "  re-open  the 
whole  question  of  the  assessment  so  that  omissions  or 
errors  in  the  assessment  may  be  corrected,  and  the  accurate 
amount  for  which  the  assessment  should  be  made  be  placed 
on  the  assessment  roll  by  the  Court  or  Judge. 
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The  whole  question  would  thus  be  open  and  at  large, 
and  it  would  devolve  on  the  Judge  to  ascertain  the  true 
amount  on  the  whole  case  and,  to  say  what  portion  was 
assessable  and  what  was  not. 

In  the  case  before  us,  looking  at  the  plaintiffs'  statement  of 
assets  p.  16,  it  is  simply  impossible  to  say  that  they  were 
not  possessed  of  some  personal  property  liable  to  assess- 
ment. It  appears  to  me  that  the  law  casts  on  the  learned 
Judge  below  the  serious  responsibility  of  deciding  what 
the  proper  limit  and  extent  of  assessment  liability 
may  be,  and  that  we  have  no  jurisdiction  to  review  his 
decision. 

I  am  not  prepared  to  hold  that  the  judgment  of  my 
learned  brother  Proudfoot  wTas  wrong.  He  considered  as 
to  the  principal  point  in  the  case,  the  assessment  on  the 
$26,600,  that  it  was  for  the  Judge  below  after  hearing 
the  parties  to  decide  it  as  a  question  of  fact  and  that  there 
could  be  no  appeal  from  him. 

He  considered  that  in  this  case  there  was  "  a  general 
jurisdiction  over  the  subject  matter." 

I  fully  agree  that  there  was  such  general  jurisdiction 
in  the  present  case.  The  personal  property  in  question 
does  not  fall  within  any  of  the  exemptions  mentioned  in 
the  statute  and  it  was  for  the  appellants  to  prove  to  the 
satisfaction  of  the  Court  that  it  was  not  liable. 

The  appellants  have  certainly  not  given  us  any  very 
intelligible  explanation  of  the  exact  nature  and  position 
of  the  large  item  called  the  "  Re-insurance  Fund,"  and  for 
myself  I  have  to  say,  that  I  have  no  clear  ground  on 
which  I  could  hold  that  it  was  not  assessable,  and  even  if 
we  had  the  right  to  review  the  decision,  it  has  not  been 
made  plain  to  me  that  any  actual  wrong  has  been  done. 

It  may  be  that  the  Legislature  ought  to  be  asked  to  define 
more  clearly  the  assessable  character  of  the  assets  of  com- 
panies whether  doing  business  on  the  mixed  principle  of 
the  appellants'  association  or  solely  on  the  premium  note 
system. 
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Burton,  J.  A. — I  am  of  the  opinion  that  the  judgment 
appealed  against  is  right,  and  ought  to  be  affirmed. 

As  at  present  advised  I  think  I  should  have  held  that 
the  sum  raised  by  call  on  the  premium  notes  was  not  in- 
come within  the  meaning  of  the  Assessment  Act,  but  the 
making  of  the  assessment  is  entrusted  by  the  law  to  certain 
functionaries  whose  acts  are  subjected  to  review  by  a  Court 
of  revision,  and  to  a  further  revision  by  the  Judge  of  the 
County  Court. 

If  in  the  exercise  of  his  functions,  but  acting  within  his 
jurisdiction  the  assessor  does  an  erroneous  act,  it  is  no 
more  null  and  void,  while  unquestioned  by  appeal,  than 
an  erroneous  decision  of  this  Court  on  a  matter  within  its 
jurisdiction,  whilst  unreversed. 

Here  there  was  a  sum  of  money  in  the  hands  of  the  in- 
surance company  which  the  assessor  rightly  or  wrongly 
assessed  as  income. 

The  Legislature  has  thought  fit  to  entrust  the  power  of 
adjudicating  upon  the  correctness  of  that  Act  to  certain 
persons,  and  as  a  general  rule  those  persons  alone  can  do  so. 

Their  powers  are  very  large  as  they  can  by  an  amend- 
ment adopted  in  1881,  do  precisely  what  the  assessor  could 
have  done  in  the  first  instance,  that  is  to  say,  whilst  hold- 
ing that  this  assessment  was  erroneous,  it  was  competent 
to  the  Court  of  Revision  or  the  County  Judge  to  have  held 
that  there  was  other  personal  property  to  a  like  or  larger 
amount  for  which  the  company  was  liable  to  assessment, 
and  so  refuse  to  interfere. 

It  is  alleged  in  the  reasons  against  the  appeal  that  that 
was  the  case  in  the  present  instance,  and  that  the  learned 
County  Court  Judge  rejected  the  plaintiffs'  appeal  on  the 
ground  that  if  not  assessable  for  income,  as  such,  they  were 
assessable  for  a  similar  or  larger  amount  on  personal  pro- 
perty. We  have  nothing  before  us  to  shew  how  this  was. 
I  only  refer  to  it  as  furnishing  a  strong  reason  for  the 
Courts  exercising  great  caution  in  interfering.  My  own  view 
is  that  it  is  not  possible  for  the  Court  to  interfere  unless 
it  be  affirmatively  proved  that  the  assessment  was  one 
80 — VOL.  XV  A.R. 
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which  was  wholly  beyond  the  jurisdiction  of  the  assessor. 
If  it  was,  I  quite  agree  that  the  plaintiffs  were  not  bound 
to  appeal,  because  they  could  treat  the  act  as  void. 

The  sole  question  to  my  mind  is,  had  the  assessor  juris- 
diction to  assess  ?  if  he  had  the  assessment  is  valid  because 
not  reversed  on  appeal. 

Now  it  is  not  disputed  that  the  Insurance  Company 
were  resident  within  the  municipality,  and  had  personal 
property.  The  case  is  prima  facie  brought  within  the 
statute,  the  assessment  is  on  its  face  good,  and  the  jurisdic- 
tion attaches.  Whether  that  prima  facie  case  can  be  answer- 
ed by  shewing  that  the  money  can  in  no  sense  be  regarded 
as  profits,  but  as  money  raised  to  meet  losses  under  the  poli- 
cies, and  for  that  purpose  alone  is  matter,  in  my  opinion, 
to  be  determined  by  the  Court  of  Revision  or  County  Judge 
on  appeal  made. 

If  the  fact  were  admitted  or  it  appeared  to  the  Court 
of  Revision  that  the  assessment  had  been  made  upon  pro- 
perty outside  the  limits  of  the  municipality,  that  would 
have  shewn  that  ab  initio  the  assessor  and  the  appellate 
tribunals  had  been  dealing  with  something  wholly  beyond 
their  jurisdiction,  and  their  confirmation  of  the  assessor's 
act  would  go  for  nothing. 

In  McCarrall  v.  Watkins,  19  U.  C.  R.,  248,  the  late  Sir 
John  Robinson,  delivering |the  judgment  of  the  Queen's 
Bench,  held  that  although  the  person  assessed  was  not  the 
owner  of  the  property  for  which  he  was  assessed  the  only 
remedy  was  by  appeal,  and  when  we  regard  the  very  serious 
consequences  likely  to  result  from  allowing  the  roll  as  finally 
revised  to  be  subsequently  interfered  with,  a  very  strong 
case  is  made  for  confining  the  action  of  the  Courts  to  cases 
where  the  Act  was  ab  initio  null  and  void,  as  I  think  was 
the  intention  of  the  legislature  in  these  matters. 

In  Niehle  v.  Douglas,  37  IT.  C.  R.  51,  the  two  cases  of 
Marshall  v.  Pitman,  9  Bing.  955,  and  Bristol  v.  Wait,  1 
A.  &  E.  264,  280,  are  contrasted  and  the  distinction  pointed 
out  which  seems  to  me  to  underlie  and  reconcile  all  the 
cases  which  at  the  first  blush  would  appear  to  be  contradic- 
tory. 
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In  the  first  of  these  cases  the  party  assessed  was  an 
inhabitant  residing  and  possessing  personal  property  within 
the  parish.  Such  property  was  prima  facie  ratable.  If  it 
was  unfairly  rated,  or  if  there  was  no  profit  from  it  so 
that  under  the  statute  of  Elizabeth  no  rate  should  be  levied 
that  was  a  matter  for  appeal,  and  appeal  only,  but  in  the 
latter  case  the  rate  was  imposed  in  respect  of  land  which 
the  assessors  had  no  power  to  make.  It  was  said  to  be 
like  a  rate  on  land  situate  in  a  different  parish,  which  would 
be  an  illegal  rate  which  the  Justices  had  no  power  to  confirm. 

On  the  whole  I  have  come  to  the  conclusion  that  the 
Courts  have  no  jurisdiction  to  interfere,  and  that  the 
learned  Judge  below  rightly  so  decided. 

The  appeal  should  therefore  be  dismissed  with  costs. 

Patterson,  J.  A. — If  the  ground  upon  which  this  appeal 
has  been  pressed  on  the  part  of  the  plaintiffs  were  as  well 
founded  in  fact  as  they  have  assumed  it  to  be,  I  do  not 
think  I  should  find  much  difficulty  in  deciding  in  their 
favor. 

They  urge  that  the  money  for  which  they  are  assessed 
as  income,  is  money  raised  ratably  from  policy  holders 
who  have  given  premium  notes  on  the  mutual  insurance 
principle,  for  the  purpose  of'  paying  losses. 

Under  the  method  in  use  by  mutual  insurance  compan- 
ies when  first  established  in  the  province,  the  assessment 
to  pay  a  loss  was  not  made  till  after  the  loss  occurred,  and 
was  computed  according  to  the  amount  of  the  loss. 

There  was  little  or  nothing  in  the  original  constitution 
of  the  companies  to  bring  them  into  the  class  of  trading 
corporations.  The  company  was  simply  an  organization 
of  property  owners  who  agreed  to  bear  pro  rata  whatever 
loss  by  fire  was  sustained  by  any  one  of  their  number, 
and  the  corporate  functions  were  merely  those  of  an  agent 
employed  to  superintend  the  working  of  the  scheme. 

The  contention  of  the  plaintifiVis  that  what  they  now 
do  does  not  differ  in  principle  or  effect  from  the  original 
system,  and  that  they  merely  assess  in  anticipation  of 
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losses  for  convenience  sake,  and  have  tjcie  money  for  the 
purpose  of  paying  the  losses  when  they  happen,  and  for 
no  other  purpose. 

If  this  was  the  admitted  state  of  the  facts,  I  should  not 
have  much  hesitation  in  holding  that  the  money  was  not 
income,  taking  income  to  mean  profit  as  held  by  the  Judi- 
cial Committee  of  the  Privy  Council  in  Lawless  v. 
Sullivan,  6  App.  Cas.  373,  under  a  cognate  statute. 

I  should  also  think  that,  there  being  no  dispute  as  to  the 
source  from  whence  the  money  came  or  the  purpose  for 
which  it  was  held — in  short,  no  disputed  fact — the  question 
whether  it  was  or  was  not  taxable  as  income  was  one  of 
law,  and  was  not  concluded  by  the  decision  of  the  County 
Judge  under  the  Assessment  Act,  but  was  essentially  of 
the  character  of  the  questions  entertained  by  the  courts 
in  such  cases  as  the  Great  Western  R.  W.  Co.  v.  Rouse,  15 
U.  C.  R.  168  ;  London  v.  Great  Western  R.  W.  Co.  17  U.  C. 
R  262  ;  Scragg  v.  London,  26  XJ.  C.  R.  263 ;  28  U.  C.  R. 
457 ;  Nickle  v.  Douglas,  35  U.  C,  R.  126  ;  37  U.  C.  R.  51 ; 
Toronto  Street  R.  W.  Co.  v.  Fleming,  37  TJ.  C.  R.  116  ; 
Leprohon  v.  Ottawa,  40  U.  C.  R.  478  ;  2  A.  R.  522. 

But  I  cannot  find  that  this  presentation  of  the  facts  is 
well  founded. 

The  assessment  complained  of  is  upon  $26,660.53  in  the 
year  1884  as  income. 

The  plaintiffs  in  their  statement  of  claim,  after  giving 
some  information  touching  their  system  of  assessing  the 
premium  notes,  tell  us  that : 

"  7.  The  re-insurance  fund  of  the  plaintiffs  in  the  year 
1883  amounted  to  $242,998.31  and  in  1884  was  $269,659.84, 
an  increase  of  $26,660.53,  but  this  was  an  increase  in  the 
plaintiffs'  liabilities,  yet  the  defendants  claimed  that  the 
said  amount  represented  the  plaintiffs'  income  for  the  year 
1884,  and  wrongfully  assessed  them  upon  the  same,  and 
claimed  $590.52  municipal  taxes  thereon." 

They  do  not  explain  what  is  meant  by  the  term  "  rein- 
surance fund,"  and  I  have  been  unable  to  find  from  the 
materials  supplied  to  us  any  explanation  which  enabled 
me  to  say  that  the  sum  of  $26,660.53,  which  the  municipal 
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assessor  called  income,  was  not  income  or  profits,  or  that  it 
was  merely,  or  to  any  extent,  composed  of  money  levied  by 
assessment  of  the  notes. 

The  company  was  incorporated  as  the  County  of  Middle- 
sex Mutual  Fire  Insurance  Company,  under  the  general 
law  as  contained  in  C.  S.  IT.  C.  ch.  52,  which  embodied 
several  innovations  upon  and  additions  to  the  mutual  in- 
surance system  as  originally  established  in  Upper  Canada 
by  6  Wm.  IV.  ch.  18. 

I  had  occasion  to  refer  to  the  changes  undergone  by  our 
mutual  insurance  system,  or  the  system  which  retains  the 
name  of  mutual  insurance,  in  Ballagh  v.  Royal  Mutual 
Fire  Insurance  Co.,  5  A.  R.  87,  101 ;  and  they  were  more 
fully  described  by  my  brother  Burton  in  Buff  v.  Canadian 
Mutual  Insurance  Co.,  6  A.  R.  238,  242. 

The  company  now  before  us  has  not  been  content  to 
work  under  the  general  law  alone,  but  has  obtained  special 
legislation,  and  its  present  contention  is  based  upon  some 
provisions  of  one  of  its  special  Acts  which  are  set  out  at 
length  in  the  statement  of  claim. 

The  statute  of  the  old  province  of  Canada,  27  Vict.  ch. 
52,  passed  in  1863,  changed  the  name  of  the  company  to 
The  Agricultural  Mutual  Assurance  Association  of  Canada; 
and,  amongst  other  extensions  of  its  powers,  provided  that 
the  company  might  issue  policies  and  collect  premiums  in 
cash  for  insurance  for  terms  of  one,  two  or  three  years,  as 
well  as  policies  with  a  premium  note. 

It  also  provided,  by  section  3,  for  the  establishment  of  a 
guarantee  or  equalization  fund  not  to  exceed  $25,000 ;  and 
by  section  4,  enacted  that  the  premium  notes  of  the  com- 
pany might  be  assessed  in  such  manner  and  at  such  times 
as  should  appear  most  expedient  to  the  directors  ;  provided 
always  that  the  sum  to  be  paid  by  each  member  should  be 
in  proportion  to  his  premium  note,  and  should  not  exceed 
seventy-five  cents  for  the  three  year's  risk  on  the  hundred 
dollars  insured  on  isolated  ordinary  farm  property  of  the 
safest  description,  until  the  whole  guarantee  or  equaliza- 
tion fund  should  be  wholly  exhausted. 
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Then,  fifteen  years  later,  the  Act  of  the  Dominion  Par- 
liament, 41  Vict.  ch.  40,  was  obtained  by  ttie  company.  It 
made  a  second  change  in  the  name,  which  became  the 
London  Mutual  Fire  Insurance  Company  of  Canada;  and 
also  made  a  number  of  provisions  with  the  object  of  fur- 
ther extending  the  powers  of  the  company,  or  at  all  events 
of  varying  them. 

The  power  to  effect  insurances  for  cash  premiums  was 
reenacted  by  section  27,  with  some  modifications,  one 
being  the  limitation  of  the  amount  during  any  one  year 
to  two-thirds  of  the  amount  still  payable  in  respect  of 
premium  notes  on  hand  on  the  thirty -first  day  of  Decem- 
ber of  the  previous  year. 

The  business  of  fire  insurance  on  the  cash  principle  1 
understand  to  be  the  same,  whether  conducted  by  a  stock 
company  or  by  a  company  called  a  mutual  insurance  com- 
pany. It  is  conducted  for  the  benefit  and  profit  of  the 
members  of  the  company,  whether  the  membership  is 
created  by  the  holding  of  stock  or  the  holding  of  a  pre- 
mium note  policy ;  and  the  member  receives  his  share  of 
the  profits  whether  he  gets  it  as  a  dividend  on  his  stock  or 
as  a  provision  for  losses  that  would  otherwise  fall  upon 
the  premium  notes. 

I  find  nothing  in  the  statutes  to  distinguish  this  cash 
premium  business  from  any  other  cash  premium  insurance. 

There  are,  it  is  true,  some  things  in  the  company's 
special  Act  which  I  do  not  think  I  quite  understand.  For 
example,  there  is  in  section  3  a  declaration  concerning  the 
execution  of  policies  which  are  to  be  binding  on  the  com- 
pany; and  in  section  28  there  is  another  direction  which 
differs  from  the  former.  These  are  puzzling  provisions, 
but  they  seem  to  apply  to  all  policies  alike  and  do  not 
touch  the  question  of  the  cash  business. 

Then  there  is  section  42,  the  one  set  out  in  the  state- 
ment of  claim  and  so  much  relied  on.  It  begins  by  stating 
its  purpose  :  "  For  the  purpose  of  keeping  down,  if  possible, 
the  assessment  which  the  company  may  now  by  law  make." 
That  we  have  seen  was,  and  had  been  for  the  previous 
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fifteen  years,  sevent}T-five  cents  on  one  hundred  dollars  of 
insurance  on  the  best  class  of  risks.  The  purpose  was  to 
keep  that  down,  and  the  section  proceeds : 

,;  So  as  not  to  exceed  the  sum  of  one  dollar  on  each 
hunched  dollars  assured  should  a  disastrous  year  or  series 
of  such  years  occur,  and  to  provide  for  the  speedy  and 
certain  payment  of  losses  incurred,  the  company  may  laise 
from  any  savings  they  may  be  able  to  effect  in  favorable 
years  out  of  the  assessment  collected  on  the  premium  notes 
of  the  company,  while  such  collection  does  not  exceed  one 
dollar  on  each  hundred  dollars  on  isolated  farm  property 
or  detached  buildings  for  three  years,  a  guarantee  or  equali- 
zation fund  not  to  exceed  fifty  thousand  dollars,  and  the 
said  fund  and  all  the  interest  that  may  accrue  thereon  shall 
belong  to  the  said  company,  and  shall  be  applied  for  the 
purpose  mentioned  in  the  commencement  of  this  section, 
and  when  not  required  for  such  purposes  shall  be  applicable 
for  the  payment  of  any  losses,  debts  and  expenses  of  the 
company." 

The  reference  to  the  inverted  process  of  bringing  seventy- 
five  cents  down  to  a  dollar  probably  arose  from  heedlessly 
copying  the  language  of  the  third  section  of  the  Act  of 
1863,  where  the  phrase  "  the  assessment  which  the  company 
may  now  by  law  make,"  had  a  different  meaning,  and  the 
intention  may  be  taken  to  be  to  authorise  the  laying  by 
for  emergencies  whatever  might  be  saved  out  of  assess- 
ments, not  exceeding  in  any  year  one  per  cent  of  the 
amount  insured,  so  long  as  the  fund  was  not  over  $50,000. 
That  is  consistent  with  the  position  taken  on  the  argument 
that  all  the  money  raised  by  the  assessment  of  the  premium 
notes  was  to  go  to  pay  losses,  though  it  might  not  all  be 
required  for  the  losses  of  the  particular  year ;  but  it  does 
not  go  far  towards  proving  that  that  is  what  the  so-called 
reinsurance  fund  is  composed  of. 

The  evidence  on  the  subject  of  this  fund  is  that  given  by 
Mr.  Vining,  the  accountant  of  the  company.  It  is  thus 
reported  : 

Mr.  Gameron—Q.  There  is  a  fund  here  called  a  reinsur- 
ance fund.  This  is  your  report  for  1884.  On  page  one,  of 
that  report,  under  the  head  of  "  financial  statement,"  I  find 
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this  stated  :  "  A  full  statement  of  the  finances  of  the  com- 
pany will  be  found  annexed.  It  will  be  seen  by  reference 
to  the  capital  account,  that  the  available  assets  of  the 
company  have  increased  from  $331,741.52  at  the  end  of 

1883,  to  the  sum  of  $365,  541  32  on  31st  December  1884. 
And  the  reserve  fund  for  reinsurance  is  now  $269,659.84 
as  compared  with  $242,998.31  at  the  last  annual  statement." 
A.  Yes. 

Q.  Now  I  want  you  to  explain  to  his  Lordship  what  that 
reinsurance  fund  is  ?  what  it  represents  ?  whether  it  can 
possibly  represent  income  ?  A.  The  re-insurance  fund  is 
made  up  of  assets  of  the  company  including  the  amount  of 
premium  notes  and  the  balance  uncollected  on  premium 
notes.  Never  have  been  assessed,  never  will  be  assessed. 
The  Government  require  that  we  have  on  hand  one-sixth 
the  first  year  and  one-half  the  second. 

His  Lordship.  You  say  that  represents  the  balance 
unpaid  of  the  premium  notes. 

Q.  The  premium  notes  extend  over  how  many  years  ? 
A.  Three  years,  The  premium  notes  for  1882,  1883,  and 
1884 ;  we  have  to  take  the  total  cash  premiums  for  1882, 
and  the  total  amount  of  premium  notes  for  1882,  less  what 
has  expired  and  been  cancelled,  and  on  that  we  have  to 
show  that  we  have  a  sixth  of  the  total  amount  of  the 
premium  notes,  which  is  taken  as  an  asset — a  sixth  of  the 
total  amount  of  cash  collected  in  that  year. 

Meredith,  Q.  G    As  a  reserve  fund  to  meet  losses. 

Witness.    As  a  reserve  fund  to  reinsure. 

His  Lordship.  One-sixth  of  the  whole  ?  A.  Of  the 
whole  amount  of  cash,  of  the  total  premiums  of  1882. 
At  the  end  of  1884,  1882  has  one  year  to  run,  or  expires 
in  1885.  Then  there  is  1883  the  same  way  ;  the  total  cash 
received  and  the  total  amount  of  premium  notes ;  and  we 
have  to  show  the  one-half  of  that  on  hand  at  the  end  of 

1884.  On  1884,  cash  system,  premium  note  system,  we 
have  to  shew  five-sixths  of  1884.  That  forms  the  re-in- 
surance fund.  We  have  to  show  that  to  the  Government 
as  a  liability, 

Meredith  Q.  G.  That  is  practically  what,  according  to 
that  scale,  would  reinsure  all  the  risks. 

Witness — That  is  the  meaning  of  it.  This  reinsurance 
fund  increases  every  year  as  our  business  increases.  Ap- 
parently they  have  assessed  us  on  a  liability  instead  of  an 
asset. 

Q.  Your  liability  increases  as  the  volume  of  your  busi- 
ness increases  ?    A.  Yes. 
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Q.  This  reinsurance  fund  is  treated  as  a  possible 
liability  ?    A.  Yes. 

Q  Unless  you  showed  that  amount  you  would  not  be 
solvent  ?    A.  We  would  not  be  allowed  to  do  business. 

I  have  to  confess  that  even  this  exposition  leaves  me 
without  a  clear  idea  of  what  this  reinsurance  fund  con- 
sists of.  I  cannot  make  it  out  from  the  capital  account, 
and  I  am  not  helped  by  reading  the  Insurance  Acts  of 
1875  and  1877,  or  ch.  124  of  R.  S.  C,  where  premiums  and 
premium  notes  received  are  required  to  be  shewn  as  assets 
or  as  income. 

It  may  not  be  composed  either  wholly  or  in  part  of 
money  received  from  cash  premiums  ;  but  it  is  impossible 
to  say  from  the  evidence  that  it  is  not  composed  of  income 
from  that  source ;  and,  from  the  circumstances  mentioned 
in  the  evidence  that  the  receipts  from  the  cash  insurance 
are  not  kept  in  the  books  of  the  company  distinct  from 
those  from  premium  notes,  I  suppose  nothing  more  on 
the  subject  can  be  shewn. 

At  all  events  it  would  be  an  inquiry  into  facts  proper 
for  the  Court  of  Revision  and  the  County  Judge,  but  not 
for  this  court. 

I  think  we  should  dismiss  the  appeal  on  the  same  ground 
on  which  the  action  was  dismissed  in  the  Court  below — 
namely,  that  the  case,  as  it  comes  before  the  Court,  is  not 
one  in  which  the  decision  of  the  County  Judge  is  review- 
able. 

Osler,  J.  A. — I  am  of  opinion  that  the  decision  of 
the  County  Judge  was  final  under  the  circumstances.  The 
place  of  business  of  the  company  is  in  London,  and  the 
assessor  therefore  had  jurisdiction  to  assess  them.  If  they; 
were  assessed  for  too  large  a  sum,  their  remedy  was  by 
appeal  to  the  Court  of  Revision  and  the  County  Judge- 
That  was  and  is  the  substantial  objection  to  the  assessment.:' 
The  property  assessed  was  there  ;  the  plaintiffs  say  it  was 
not  income,  and  that  it  was  exempt  on  some  ground  which. 
they  have  not  very  clearly  explained.  But  it  is  certainly 
81 — VOL  xv.  A.R. 
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not  exempt  merely  on  the  ground  tjiat  it  was  there  to 
meet  future  claims  which  may  never  arise,  though  they 
very  probably  will.  It  seems  to  me  not  to  differ  in 
character  from  so  much  money  in  a  bank,  or  other  pro- 
perty liable  to  taxation. 

I  agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed,  with  costs. 


Piper  v.  Harris  Manufacturing  Company. 

Duress  per  minas — Trover — Acquiescence. 

The  plaintiff  being  an  agent  for  the  defendants,  an  agricultural  manufactur- 
ing company,  sold  to  one  S.  a  mowing  machine  for  $52,  taking  in  exchange 
a  horse,  notwithstanding  his  instructions  were  to  sell  for  cash  only.  The 
company,  however,  adopted  the  sale  by  accepting  from  the  plaintiff  a 
chattel  mortgage  on  the  horse  for  their  claim.  Shortly  afterwards  the 
defendants  becoming  dissatisfied,  C.  their  general  agent  proposed  to  S. 
to  return  the  mower  and  receive  back  the  horse.  This  being  agreed 
to,  C.  saw  the  plaintiff  and  informed  him  that  he  was  authorised  to 
take  back  the  horse  to  S.  and  urged  plaintiff  to  do  so  himself  or  allow 
him  (C.)  to  do  so. 

S.  at  first  objected,  but  on  being  threatened  "  with  an  action,"  he  con- 
sented, and  lent  C.  a  horse  and  buggy,  and  also  a  halter  so  as  to  lead 
the  horse  away.  Subsequently,  on  the  same  day,  the  plaintiff,  when 
informed  that  the  horse  had  been  returned  to  S. ,  told  C.  that  he  had  no 
right  to  take  back  the  horse,  alleging  that  he  was  worth  $95,  for  which 
sum  he  brought  this  action  against  the  defendants. 

At  the  trial  the  jury  found  that  the  horse  had  been  taken  away  against 
the  will  of  the  plaintiff,  and  under  a  threat  of  criminal  proceedings, 
and  judgment  was  given  in  favor  of  the  plaintiff  for  $85,  as  being  the 
value  of  the  horse.  The  County  Judge  refused  to  set  aside  such 
judgment  and  findings. 

Held,  that  there  was  no  evidence  of  duress  by  threats,  sufficient  to  avoid 
the  plaintiff's  consent  to  return  the  horse  to  S. 

The  law  as  to  duress  by  threats  of  imprisonment  considered. 

Judgment  of  Court  below  reversed. 

This  was  an  appeal  by  the  defendants  from  the  County 
Court  of  the  county  of  Ontario,  and  came  on  for  hearing 
before  this  Court,  on  the  20th  of  September,  1888.* 

The  action  was  in  trover  for  a  horse  under  the  follow- 
ing circumstances  :  The  plaintiff  was  agent  of  the  defend- 
ants for  the  sale  of  agricultural  implements,  and  in  June, 

present. — Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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1885,  sold  a  mowing  machine  to  one  Shand  for  the  price 
of  $52.  Instead  of  selling  for  cash  he  took  in  exchange 
the  horse  in  question.  This  was  contrary  to  the  instruc- 
tions of  his  employers,  but  in  this  particular  instance  they 
affirmed  what  he  had  done  by  taking  from  him  a  chattel 
mortgage  on  the  horse  for  the  price  of  the  mower.  The 
mortgage  was  not  registered,  and  was  said  to  have  been 
lost.  They  soon  afterwards  became  dissatisfied  with 
their  security,  and  their  general  agent,  one  Cody,  pro- 
posed to  Shand  that  he  should  return  the  mower  and 
take  back  the  horse.  Cody  went  to  the  plaintiff,  told 
him  that  he  was  authorized  to  take  back  the  horse  to 
Shand,  and  urged  him  either  to  do  so  himself  or  to 
let  him,  Cody,  do  so.  The  plaintiff  was  at  first  un- 
willing, but  on  being  threatened,  as  he  said,  "  with  an 
action,"  he  gave  it  up  to  Cody,  lending  him  also  another 
horse  and  buggy  and  a  halter  for  the  purpose  of  leading 
away  the  animal  in  question.  Cody  returned  the  horse  to 
Shand,  and  in  the  afternoon  of  the  same  day  told  the  plain- 
tiff of  it,  saying  it  was  a  good  job  he  had  done  so  as  the 
horse  was  not  worth  more  than  $50.  Plaintiff  said  it  was 
worth  $95,  and  that  he  had  no  right  to  take  it  back.  It 
appeared  that  a  criminal  charge  of  some  kind  was  then 
pending  against  the  plaintiff  on  the  prosecution  of  another 
manufacturing  company  of  which  he  was  the  agent,  and 
the  plaintiff  said  that  he  understood  that  in  threatening  to 
take  action  against  him  Cody  meant  to  threaten  him  with 
a  criminal  proceeding  similar  to  that  (whatever  it  was) 
which  had  been  taken  in  the  other  case.  He  swore  that 
he  gave  up  the  horse  in  consequence  of  the  threat,  con- 
sidering that  even  if  the  defendants  had  no  right  to  take 
the  proceeding,  it  would  injure  him  in  the  other  case.  He 
was  not  afraid  of  personal  violence,  or  of  the  horse 
being  taken  by  force. 

In  answer  to  a  question  put  by  the  learned  Judge  the  jury 
found  that  Cody  had  taken  away  the  horse  against  the  will 
of  the  plaintiff  under  a  threat  of  criminal  proceedings,  and 
judgment  was  given  for  $85,  the  value  of  the  horse . 
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A  rule  nisi  to  set  aside  the  findings  ,and  judgment  was 
afterwards  discharged. 

Ritchie,  Q.  0.,  for  the  appellants. 
Paterson,  Q.  C,  for  the  respondent. 

November  13,  1888  The  judgment  of  the  Court  was 
delivered  by  Osler,  J. A. 

The  least  measure  of  relief  to  which  the  defendants  are 
entitled  is  to  have  the  judgment  reduced  by  the  amount 
due  on  their  chattel  mortgage,  as  the  difference  between 
that  sum  and  the  value  of  the  horse  is  the  proper  measure  of 
the  plaintiff's  interest :  Brierly  v.  Kendall,  17  Q.  B.  937. 

But  upon  the  evidence  we  are  of  opinion  that  the 
appeal  should  be  allowed,  and  the  action  dismissed 
altogether.  The  plaintiff  admits  that  he  gave  up  the 
horse  to  Cody  to  be  returned  to  Shand,  and  that  he 
even1  aided  him  in  doing  so  by  lending  him  a  horse  and 
buggy  and  a  halter  to  lead  the  other  horse  away.  He 
knew  that  the  purpose  of  this  was  to  undo  the  transaction 
between  Shand  and  himself  by  which  he  had  acquired  the 
horse,  and  that  the  effect  would  be  to  discharge  him  from 
any  personal  liability  to  the  defendants.  He  now  asserts 
that  he  gave  the  horse  up  against  his  will  and  under  duress 
of  the  threat  made  against  him  by  Cody. 

I  think  that  there  was  no  evidence  for  the  jury 
of  any  such  duress  per  minas  as  the  law  recognizes 
as  sufficient  to  avoid  the  act  which  the  plaintiff  was  a 
party  to. 

"  For  menaces,  in  four  instances,  a  man  may  avoid  his 
own  act :  1.  For  fear  of  loss  of  life  ;  2.  Ofl^ssof  member  ; 
3.  Of  mayhem ;  and  4.  Of  imprisonment :"  Bac.  Abr. 
Duress,  citing  Co.  2nd  Inst.  p.  283. 

"  At  common  law  the  coercion  which  will  be  sufficient  for 
avoiding  a  contract  may  consist  in  duress  or  menace.  In 
modern  books  the  term  duress  is  used  to  include  both 
species.  It  is  said  there  must  be  some  threatening  of  life, 
or  member,  or  of  imprisonment,  or  some  imprisonment,  or 
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beating  itself,  &c.  And  a  threat  of  imprisonment  is  not 
duress  unless  the  imprisonment  would  be  unlawful ":  Pol- 
lock on  Contracts,  553-4. 

The  threat  sworn  to  by  the  plaintiff  is  extremely  vague' 
but  taking  his  interpretation  of  its  meaning  to  be  justified 
by  what  Cody  said  it  is  not  to  be  magnified  into  a  threat 
of  imprisonment.  There  was  no  warrant :  no  immediate 
imprisonment  was  possible,  nor  could  there  have  been 
caused  by  what  was  said  a  reasonably  grounded  fear  of 
restraint  of  liberty.  I  think  the  law  is  well  stated  in 
Harmon  y.  Harmon,  61  Me.  227. 

"  A  threat  of  prosecution  simply  before  the  commence- 
ment of  any  legal  proceedings  does  not  necessarily  include 
an  arrest.  It  is  no  more  than  an  assertion  that  the  proper 
steps  will  be  taken  to  institute  legal  process,  which  may  or 
may  not  result  in  an  arrest  of  the  person.  And  whether 
the  process  is  to  be  initiated  before  the  magistrate  or  a 
grand  jury  the  law  so  shields  it  by  the  oath  of  the  com- 
plainant and  witnesses,  as  well  as  the  official  oaths  and 
responsibilities  of  the  magistrate  and  jurors,  that  the  dan- 
ger of  imprisonment  from  such  a  threat  is  too  remote  and 
contingent  to  overcome  the  will  of  an  innocent  person  of 
common  firmness." 

In  this  case  what  operated  on  the  plaintiff's  mind  most 
probably  was  that  the  proceeding  he  supposed  Cody  to 
hint  at,  or  any  proceeding  at  the  instance  of  the  defend- 
ants, might  prejudice  him  in  the  pending  criminal  charge 
on  the  prosecution  of  his  other  principals,  but  this  in  my 
judgment,  is  not  enough  to  avoid  a  consent  given  and 
acted  upon  in  the  manner  he  describes. 

The  cases  of  Rex  v.  Southerton,  6  East.  126  ;  Gumming 
v.  Ince,  11  Q.  B.  D.  112 ;  Biffin  v.  Bignett,  7  H.  &  N.  877; 
Alexander  v.  Pierce,  10  N.  H.  494;  Eddy  v.  Herrin,  17 
Me.  336,  may  be  referred  to. 

If  the  defendants  had  merely  obtained  the  horse  for 
their  own  use,  and  kept  it,  the  question  might  have 
arisen  whether  the  transaction  could  be  set  aside,  not  on 
the  ground  of  duress,  but  as  having  been  brought  about  by 
undue  pressure,  or  as  being  based  wholly  or  in  part  upon 
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an  illegal  consideration,  viz.,  the  compromise  or  abandon- 
ment of  criminal  proceedings :  Lounds'  v.  Grimwade,  59 
L.  T.  N.  S.  168 ;  39  Ch.  D.  605.  Here  there  was  no  evi- 
dence of  duress,  and  the  defendants  merely  disposed  of  the 
horse  without  gaining  any  advantage  for  themselves,  in 
the  way  the  plaintiff  authorised  them  to  do  it. 

On  the  plaintiff's  own  shewing  we  think  the  appeal 
should  be  allowed,  and  the  action  dismissed  with  costs. 


Appeal  allowed  with  costs. 
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Dixon  v.  The  Richelieu  Navigation  Company. 


Carriers  of  passengers — Negligence — Special  contract — Personal  baggage — 
Commercial  traveller's  baggage — "  Owner's  risk  against  all  casualties  " 

The  defendants,  who  were  carriers  by  water  of  passengers  and  goods, 
made  a  special  contract  with  the  Commercial  Travellers'  Association  for 
the  season  of  1885,  by  which  members  of  the  Association  were  entitled 
to  receive  tickets  for  passage  at  a  reduced  rate  of  fare  upon  certain  con- 
ditions, one  of  which  was  expressed  thus  :  ' '  with  allowance  of  300  lbs. 
of  baggage  free,  but  the  baggage  must  be  at  the  owner's  risk  against  all 
casualties." 

Held,  upon  the  evidence  that  the  agreement  had  been  continued  for,  and 
was  binding  during  the  period  of  1886. 

In  July,  1886,  the  plaintiff  D.,  a  commercial  traveller  for  a  jeweller's  firm, 
received  a  ticket  upon  the  above  condition  for  passage  from  Montreal  to 
Toronto.  He  took  on  board  with  him  three  trunks,  known  as  commer- 
cial travellers'  trunks,  exceeding  the  allowed  weight,  containing  jewel- 
lery, jeweller's  tools,  and  other  valuables,  the  whole  comprising  the 
usual  outfit  of  a  traveller  for  a  jewellery  house,  and  valued  at  about 
$15,000.  The  jury  found  that  the  trunks  did  not  contain  personal  bag- 
gage but  goods  and  merchandise,  and  that  they  were  received  by  the 
defendants  with  knowledge  of  that  fact. 

The  property  was  damaged  by  the  negligence  of  the  defendants,  but  they 
contended  that  they  were  relieved  from  all  liability  by  the  conditions  of 
carriage. 

Held,  [Osler,  J.  A.,  dissenting],  (1)  that  the  terms  of  the  condition  pro- 
tected the  defendants  from  all  liability  for  negligence.  The  words 
"  against  all  casualties  "  were  merely  intended  to  extend  the  meaning  of 
the  term  "  owner's  risk  "  to  all  possible  contingencies  other  than  wilful 
misconduct  on  the  part  of  the  defendants. 

(2).  The  goods,  though  in  one  sense  merchandise  were  to  be  treated  as  the 
personal  baggage  of  a  person  in  the  position  of  the  plaintiff  travelling 
with  samples  in  the  course  of  his  business. 

Per  Osler,  J.  A.  (1).  The  property  was  not  personal  baggage,  such  as  a 
passenger  was  permitted  to  take  with  him  without  extra  charge,  but 
was  commercial  travellers'  baggage  or  merchandise  which  the  company 
would  have  been  entitled  to  charge  for,  and  for  the  loss  of  which,  even 
in  the  absence  of  conditions,  they  would  not  have  been  liable,  as  per- 
sonal baggage,  either  at  common  law,  or  under  the  Act  respecting  car- 
riers by  water.    37  Vict.  ch.  25,  sec.  2. 

(2).  That  whatever  might  be  the  meaning  to  be  attributed  to  "owner's 
risk"  standing  alone,  the  other  part  of  the  condition  "against  all 
casualties,"  qualified  it  by  limiting  the  risk  assumed  by  the  owner  to 
accidents,  which  would  not  include  a  loss  caused  by  the  negligence  of 
the  defendants. 

Lewis  v.  Great  Western  P.  Co.,  3  Q.  B.  D.,  195  ;  Fitzgerald  v.  The  Grand 
Trunk  P.  Co.,  4  A.  R.  601  ;  Wilson  v.  Xantho,  12  App.  Cas.  503,  con- 
sidered. 

The  judgment  of  the  Q.  B.  D.  and  of  the  trial  Judge  reversed. 

This  was  an  appeal  from  the  judgment  of  the  Common 
Pleas  Division,  affirming  the  judgment  of  Rose,  J.,  at  the 
trial  on  the  findings  of  the  jury  in  favor  of  the  plaintiffs. 
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The  plaintiff  Dixon  was  a  commercial  traveller  for  a  firm 
of  jewellers,  the  other  plaintiffs,  and  the  defendants  were 
common  carriers  by  water  of  passengers  and  goods. 

The  other  facts  appear  clearly  in  the  judgments. 

The  appeal  came  on  for  hearing  before  this  Court  on  the 
19th  and  20th  of  April,  1888. 

McMichael,  Q.  C,  and  McCarthy,  Q.  G,  for  the  appellants. 
Robinson,  Q.  C.  and  T.  P.  Gait,  for  the  respondents. 

May  8,  1888.  Hagarty,  C.J.O. — I  think  the  agreement 
made  in  1885  was  existing  and  binding  in  1886  on  the 
evidence  in  this  case. 

I  also  think  that  the  plaintiff  cannot  be  heard  asserting 
that  the  three  trunks  that  were  damaged  were  not  baggage, 
but  merchandise  not  affected  by  the  terms  of  the  special 
contract  of  carriage. 

The  agreement  with  the  Commercial  Travellers  Associa- 
tion, and  the  provision  about  baggage  must  be  understood 
in  reference  to  the  well  known  course  of  dealing  with  such 
persons,  and  their  habit  of  carrying  such  samples,  &c. 

Allowing  this  class  of  people  to  carry  "  baggage"  with 
them  on  the  reduced  fare,  to  the  large  amount  of  300  pounds 
weight,  indicates  pretty  strongly  that  the  words  used  must 
have  been  intended  to  cover  the  usual  things  carried  about 
by  them  on  their  professional  journeys. 

He  came  on  board  the  steamer  claiming  the  benefit  to 
which  he  was  entitled  as  a  commercial  traveller. 

He  produced  his  ticket  as  such  traveller,  and  under  it 
paid  the  reduced  fare,  and  received  the  usual  passenger's 
ticket.  He  had  three  trunks  and  three  valises  ;  he  took 
two  smaller  valises  to  his  stateroom,  and  took  his  passen- 
ger's ticket  to  the  baggage-man,  and  asked  to  have  the 
others  checked  and  he  received  a  check  for  each  of  them. 

He  says  :  "  I  presented  my  check  and  asked  him  to  check 
my  trunks.  When  he  checked  them,  I  asked  if  they  would 
be  perfectly  safe  there,  he  said  that  they  would  as  he  was 
usually  round." 

*Pr&senL— Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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Any  person  conversant  with  steamboat  travelling  must 
see  that  these  articles  were  all  treated  by  the  owner  in 
the  ordinary  way  as  personal  baggage  checked  and  given 
in  charge  to  the  baggageman. 

I  agree  that  the  fact  of  their  being  in  excess  of  the  stipu- 
lated weight  cannot  help  the  plaintiff. 

It  seems  conceded  that  the  words  "  owner's  risk  "  alone 
would  protect  the  carriers  against  all  but  wilful  neglect  or 
misconduct  or  unreasonable  delay. 

Such  cases  as  McCawley  v.  Furness  R.  W.  Co.,  L.  K.  8 
Q.  B.  57  ;  and  Oallin  Y.London  &  W,  R.  W.  Co.,  L.  R  10  Q. 
B.  212  ;  Robinson  v.  Great  Western  R.  W.  Co.,  35  L.  J.  C. 
P.  123  ;  UArc  v.  London  &  N.  R.  W.  Co.,  L.  R  9  C.  P.  325 
are  express. 

Here  the  parties  add  the  words,  "  against  all  casualties." 

The  plaintiffs'  argument  is  that  this  addition  destroys 
the  protection  of  the  simple  words  "  owner's  risk." 

There  can  be  no  pretence  that  such  words  were  ever 
used  with  any  such  intention,  but  on  the  contrary  the 
idea  must  have  been  to  strengthen  instead  of  destroying 
the  exemption  from  liability. 

The  added  words  may  be  translated,  "  as  to  everything 
that  may  happen." 

I  would  feel  it  almost  as  a  misfortune  to  be  obliged 
to  give  a  meaning  to  words  wholly  different  from  that  of 
their  universal  acceptance. 

When  a  man  agrees  for  a  good  consideration  to  say,  "  I 
will  be  at  the  risk  of  anything  that  may  happen  to  these 
goods  of  mine,"  I  think  he  must  understand  that  every- 
thing not  caused  by  design  is  included  in  his  risk — and 
unless  compelled  by  the  force  of  a  direct  authority,  I  am 
unwilling  to  force  on  parties  an  interpretation  of  their 
words,  unwarranted,  as  I  believe,  by  any  fair  or  reasonable 
construction. 

I  think  there  is  an  intelligible  distinction  between  this 
contract,  and  the  contracts  on  bills  of  lading,  discussed  in 
such  cases  as  The  Xantho  (12  Ap.  Cas.  503)  and  the  over- 
ruled case  of  Woodley  v.  Mitchell,  11  Q.  B.  D.  47.  They 
82 — VOL  xv.  A.R 
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dealt  with  such  words  as  "  perils  of  the  sea,"  "  dangers  and 
accidents  of  the  sea,"  and  the  result  is,  that  such  an  excep- 
tion as  to  the  carrier's  liability  does  not  excuse  the  latter 
when  the  damage  arises  from  collision  by  the  negligent 
management  of  the  carrying  ship. 

Here  we  have  not  to  deal  with  similar  words,  but 
"  owner's  risk  against  all  casualties." 

The  first  two  words,  it  is  conceded,  standing  alone  pro- 
tect the  carrier  in  a  case  like  this. 

I  am  of  opinion  that  the  three  words  added  do  not,  as 
is  urged,  wholly  destroy  the  protection  given  by  the  first  two. 

Assuming  that  under  the  evidence  it  is  not  allowable 
to  the  plaintiff  to  insist  that  these  three  trunks  are  not  to 
be  considered  his  baggage,  the  statute  37  Vict.  ch.  25,  (D) 
appears  to  limit  the  responsibility  to  $500,  and  further  that 
they  are  not  to  be  answerable  for  damage  to  gold,  silver, 
watches,  jewels,  or  articles  of  great  value,  not  being  ordinary 
merchandise,  unless  the  true  nature  and  value  had  been 
declared  by  the  shipper  to  the  carrier,  and  entered  on 
the  bill  of  lading  or  otherwise  in  writing. 

I  think  the  appeal  must  be  allowed,  and  the  plaintiff  s 
action  dismissed. 

Burton,  J.  A. — The  plaintiff  sued  the  Navigation  Com- 
pany as  common  carriers,  alleging  not  only  a  failure  to 
carry  himself  and  certain  merchandise  belonging  to  him 
safely,  but  also  that  the  injury  and  damage  arose  from  the 
actual  fault,  carelessness,  and  negligence  of  the  company. 

The  defendants  denied  the  contract,  and  also  alleged 
that  the  goods  were  merchandise  of  a  peculiar  character 
and  of  higher  value  than  ordinary  and  common  merchan- 
dise, and  that  no  notice  was  given  to  them  of  their  value. 

That  the  plaintiff  brought  the  same  on  board  as  his  own 
luggage  and  took  care  of  them  himself  and  knew  how  they 
were  placed  and  handled,  and  that  he  made  no  request  that 
any  peculiar  care  should  be  taken  of  them. 

That  had  the  company  known  the  character  and  value 
of  the  goods  they  would  not  have  consented  to  take  them 
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on  board  except  on  payment  of  the  proper  charge,  the 
plaintiff  having  paid  only  the  fare  which  a  passenger  with 
ordinary  luggage  would  pay. 

And  that  the  goods  were  carried  at  the  plaintiff's  own 
risk. 

The  plaintiff  then  amended  his  claim  by  making  P.  W. 
Ellis  &  Co.,  a  firm  of  jewellers,  co-plaintiffs,  alleging  him- 
self to  be  a  commercial  traveller  in  their  employ. 

The  only  portion  of  the  amended  claim  material  to  be 
noticed  is  that  the  added  plaintiffs  allege  the  contract  of 
carriage  in  the  same  terms  except  that  they  refer  to  the 
goods  as  "certain  merchandise  and  personal  baggage,  in 
his  possession,  and  they  allege  that  the  defendants  received 
the  said  merchandise  and  personal  luggage  well  knowing 
that  the  merchandise  was  such.    They  also  claim  that, 

"10.  In  case  the  Court  should  be  of  opinion  that  the 
plaintiff,  William  Arthur  Dixon  is  not  entitled  to  recover 
in  this  action  in  respect  of  the  said  merchandise,  the  said 
P.  W.  Ellis  &  Co.  claim  that  they  are  entitled  to  recover,  in 
respect  of  the  same,  the  said  merchandise  having  been 
delivered  to  the  said  defendants  as  common  carriers  for 
re  jvard  to  the  defendants  who  received  the  said  merchan- 
dise, well  knowing  that  it  was  such,  and  the  said  plaintiff's 
claim  that  the  damage  to  the  said  merchandise  arose  in 
consequence  of  the  breach  of  duty,  default,  carelessness,  and 
negligence  of  the  defendants,  their  servants  and  employees." 

The  defendants  to  this  amended  statement  of  claim  of 
the  added  plaintiffs  in  addition  to  a  denial  of  the  contract 
alleged,  plead  that  Dixon,  their  commercial  traveller,  was 
a  member  of  an  association  called  the  Commercial  Travel- 
lers' Association,  and  that  he  was  carried  under  a  special 
contract  made  with  that  association  at  a  reduced  rate  on 
condition  that  they  were  not  to  be  liable  for  loss  or  injury 
either  to  merchandise  or  personal  baggage. 

The  plaintiffs  failed  to  prove  any  such  contract  as  that 
alleged,  and  the  defendants  were  entitled  to  have  the 
action  dismissed  unless  the  plaintiffs  applied  for  and  ob- 
tained permission  to  amend,  and  it  is,  I  think  much  to  be 
regretted  that  that  course  had  not  been  adopted  as  the  plain- 
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tiffs  declined  to  amend.  The  plaintiffs  would  no  doubt 
upon  an  intimation  of  that  kind  have  amended,  and  if 
that  course  had  been  adopted  much  of  the  confusion  and 
misapprehension  which  have  arisen  would  have  been 
avoided.  Among  others  the  evident  misapprehension  of 
the  Chief  Justice  as  to  the  arrangement  between  the  asso- 
ciation and  the  defendants  not  being  in  force  in  1886. 

The  case  was  contested  at  the  trial  as  if  all  parties  as- 
sumed that  arrangement  to  exist  in  as  binding  a  manner 
as  it  had  ever  existed :  whether  it  was  one  which  either 
of  the  contracting  parties  could  have  enforced  against  the 
other,  if  that  other  had  refused  to  be  longer  bound  by  it  is 
another  matter,  and  is  for  the  purposes  of  this  suit  quite 
immaterial.  It  was  at  the  time  the  plaintiff  made  his  con- 
tract for  carriage  with  the  company  recognised  by  both 
parties,  and  the  plaintiff  availed  himself  of  the  privilege  of 
being  carried  at  the  reduced  rate. 

The  plaintiff  admits  he  knew  there  were  conditions  of 
some  kind,  and  he  therefore  knew  that  the  defendants 
were  agreeing  to  carry  him  at  a  reduced  rate  relying  upon 
those  conditions. 

The  defendants  entered  into  no  contract  except  that  re- 
ferred to  in  the  conditions,  viz  : 

That  they  would  carry  members  of  the  Association  at 
20  %  under  the  regular  fare,  with  an  allowance  of  300  lbs. 
of  baggage  free,  but  this  baggage  to  be  at  the  owner's  risk 
against  all  casualties. 

The  goods  in  question,  though  in  a  sense  merchandise, 
may  well  be  treated  as  the  baggage  of  a  person  in  the 
position  of  the  plaintiff  travelling  about  with  samples  in 
the  course  of  his  business  ;  he  procured  checks  from  the 
servants  of  the  company,  as  for  ordinary  commercial  tra- 
vellers' baggage,  and  although  it  was  in  excess  of  what  he 
was  entitled  to  have  carried  in  that  way  that  was  a  matter 
which  the  carrier  could  waive,  and  it  is  not  one  of  which 
he  can  be  heard  to  complain  ;  to  the  extent  of  the  excess 
they  might  have  made  an  extra  charge,  and  they  would  by 
doing  so  have  also  assumed  the  liability  for  damage  to  the 
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merchandise  thus  charged  for,  but  if  the  passenger  under 
such  an  agreement  as  this  chooses  to  exceed  the  limit, 
and  the  company  do  not  object  he  cannot  be  allowed  after- 
wards to  say,  to  the  extent  to  which  you  good  naturedly 
consented  to  carry  in  excess  of  the  300  lbs.  I  will  now  hold 
you  responsible  as  common  carriers. 

If  the  goods  in  excess  of  the  300  lbs.  could  be  regarded 
not  as  baggage,  but  ordinary  merchandise  for  which  the 
company  would  be  entitled  to  make  a  charge,  it  would  be 
fraud  upon  them  to  conceal  that  fact,  and  omit  to  pay  the 
charge,  and  he  cannot  claim  to  be  compensated  in  respect 
of  any  loss  or  injury  by  the  company  to  whom  he  has 
abstained  from  giving  notice  of  the  contents  of  the  box. 
In  such  a  case  he  carries  at  his  own  risk. 

I  quite  concede  that  in  the  absence  of  express  stipula- 
tion, a  person  carrying  trunks  which  contain  merchandise 
or  samples  of  merchandise  as  personal  luggage  would  in 
the  event  of  loss  have  no  claim  against  the  company,  and 
if  the  plaintiffs  place  their  claim  on  that  ground  they  are? 
I  think,  out  of  Court,  but  I  think  that  the  evidence  of  the 
course  of  dealing  between  these  parties  shows  that  what 
they  intended  to  contract  about  was  commercial  travellers' 
baggage,  and  that  it  differs  therefore  from  the  ordinary  case. 

Great  difficulty  has  been  experienced  from  time  to  time 
in  defining  what  is  meant  by  personal  luggage — it  is  not 
confined  to  mere  wearing  apparel,  or  things  carried  for  use 
on  a  journey,  and  in  one  work  of  authority  it  is  laid  down 
thus :  "  All  articles  which  it  is  usual  for  persons  travelling 
to  carry  with  them,  whether  from  necessity,  convenience, 
or  amusement  (such  as  a  gun  or  fishing  tackle),  fall  within 
the  term  baggage." 

And  Chief  Justice  Cockburn,  in  the  course  of  his  judg- 
ment in  Macrow  v.  The  Great  Western  R.  W.  Co.,  (L.  R.  6  Q. 
B.  612,)  commenting  upon  a  definition  of  Mr.  Justice  Story, 
says  :  "  It  seems  to  us,  however,  a  misa^  prehension  to 
suppose  that  he  intended  to  say  that  ordinary  passengers' 
luggage  comprehended  only  that  which  was  common  to  all 
passengers.    We  believe  him  to  have  used  the  term '  usually ' 
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relatively  to  the  habits  and  wants  of  the  different  sorts  and 
classes  of  travellers." 

The  parties  here  were  manifestly  not  stipulating  in 
respect  of  wearing  apparel  or  those  things  which  are  usually 
included  within  the  term  "  personal  baggage,"  but  were  all 
well  aware  of  the  nature  of  the  baggage  carried  about  by 
persons  following  the  occupation  of  the  plaintiff  Dixon? 
and  which  has  come  to  be  popularly  known  as  "  commercial 
travellers'  baggage,"  and  which  was  checked  as  such.  I  am, 
therefore,  of  opinion  that  the  plaintiffs  must  stand  or  fall 
upon  this  as  personal  baggage. 

I  do  not  think  the  findings  of  the  jury  stand  in  the  way 
of  our  so  holding. 

In  Macrow  v.  The  Great  Western  R.  W.  Co.,  the 
jury  found  the  goods  to  be  personal  baggage,  but  the  Court 
held  as  a  matter  of  law  that  certain  things  included  in  that 
finding  were  not  personal  luggage. 

If,  upon  the  evidence  in  this  case  it  would  be  the  duty 
of  the  Judge  to  instruct  the  jury  that  this  came  within  the 
definition  of  "  commercial  travellers'  baggage,"  there  could 
be  no  object  in  submitting  the  question  to  another  jury. 

If  then  this  was  baggage,  and  the  plaintiff  took  advan- 
tage of  the  contract  to  have  himself  and  it  carried  at  a 
reduced  fare,  what  is  the  proper  construction  of  that  con- 
tract ? 

The  cases  fully  establish  that  the  words  "  owner's  risk  " 
^protect  the  defendants  from  all  liabilities,  except  wilful 
''misconduct,  but  it  is  said  that  the  addition  thereto  of 
"  against  all  casualties  "  leave  them  in  fact  as  they  were 
without  any  condition  or  protection  at  all  except  the  pro- 
tection given  by  the  statute.  That  such  a  construction 
could  never  have  been  intended  must  be  obvious,  and  I 
should  require  very  strong  authorities  for  such  a  construc- 
tion before  adopting  it. 

I  do  not  think  the  case  of  Phillips  v.  Clark  2  C.  B.  N.  S. 
164),  is  any  authority  for  such  a  construction — there  the 
stipulation  was,  that  the  shipowner  was  not  accountable 
<c  for  leakage  or  breakage,"  and  it  was  held  that  inasmuch 
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as  it  could  not  be  presumed  that  the  defendant  who  was 
under  an  obligation  to  carry  the  goods  safety,  and  who 
would  under  ordinary  circumstances  be  liable  for  break- 
age and  leakage,  stipulated  for  anything  more  than  that 
he  should  be  exempted  from  the  liability  which  the  law 
would  otherwise  cast  upon  him,  but  if  in  such  a  case,  in 
consideration  of  a  reduced  charge,  the  stipulation  had  been 
"  not  accountable  for  leakage  or  breakage  however  caused," 
the  case  would  be  more  like  the  present. 

The  Court  there  was  merely  construing  the  particular 
contract. 

I  agree  that  the  words  "  owner's  risk  "  might,  as  sug- 
gested on  the  argument,  be  controlled  by  the  addition  for 
instance,  of  the  words  against  fire.  I  think  the  proper 
construction  would  be  that  was  the  only  risk  which  the 
owner  took  upon  himself,  but  that  is  a  very  different  thing 
from  the  words  used  here,  "  against  all  casualties,"  they 
must,  I  think,  be  held  to  and  were  intended  to  extend  the 
meaning  to  all  possible  contingencies  except  wilful  miscon- 
duct on  the  part  of  the  defendants  or  their  servants  and  I. 
do  not  think  we  can  gain  much  assistance  form  those  cases 
which  were  cited  to  shew  that  in  a  bill  of  lading  the  ship- 
owner is  liable,  notwithstanding  an  exception  of  perils  of 
the  sea,  if  the  loss  through  perils  of  the  sea  was  caused  by 
the  previous  default  of  the  shipowner. 

I  think,  therefore,  that  the  appeal  should  be  allowed, 
and  the  action  dismissed. 

Patterson,  J. A.,  concurred.  . 

Osler,  J.  A. — The  plaintiffs  sue  for  damage  to  goods 
delivered  to  the  defendants  for  carriage  from  Montreal  to 
Toronto  on  the  31st  July,  1886.  The  goods  consisted 
of  jewellery  and  watches  and  watch  materials  and  jewel- 
lers tools  to  the  value  of  $15,000,  contained  in  three  large 
trunks  described  as  "  commercial  trunks,"  and  were  said  to 
be  the  usual  outfit  or  equipment  of  a  traveller  for  a  jewel- 
ler's firm  to  the  value  of  $15,000. 
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In  entering  the  Cornwall  canal  the  defendants'  steam- 
boat collided  with  the  end  of  one  of  the  piers,  the  result 
being  that  the  hull  was  stove  in,  the  boat  sank,  and 
the  plaintiff's  goods  were  much  damaged  by  water.  The 
jury  found  that  the  accident  was  owing  to  the  negligence 
of  the  defendants,  and  on  a  careful  examination  of  the  evi- 
dence I  am  satisfied  that  we  cannot  disturb  that  finding. 

There  is  evidence  to  support  the  conclusion  that  if  the 
vessel  had  been  navigated  with  ordinary  care  and  skill, 
she  should  have  been  brought  up  to  the  canal,  and  should 
have  entered  it  in  such  a  way  that  the  accident  could 
not  have  happened.  Assuming  that  the  conditions  of 
carriage  were  such  as  to  make  proof  of  negligence  neces- 
sary, and  that  mere  proof  of  injury  to  the  goods  is  not 
sufficient  to  charge  the  defendants,  the  case  is  covered 
by  Czech  v.  General  Steam  Navigation  Co.,  L.  R.  3  C.  P. 
14,  and,  to  use  the  language  of  Bovill,  0.  J.,  u  if  the 
goods  are  damaged  and  no  reasonable  explanation  of  the 
damage  can  be  given,  except  the  negligence  of  the  defen- 
dants, the  jury  are  justified  in  finding  that  such  negligence 
is  proved." 

The  principal  questions  argued  were,  11  Whether  the 
plaintiff  and  his  goods  were  received  and  carried  on  a 
special  contract,  and  2.  If  so,  to  what  extent,  if  at  all,  the 
defendants  were  by  the  terms  of  such  contract  relieved  from 
responsibility  in  the  event  which  happened. 

There  was  also  a  question  as  to  the  extent  of  the  defen- 
dants'liability  under  the  "Act  respecting  Carriers  by  Water," 
37  Vic.  ch.  25  ;  section  2  of  which  provides  that  such  car- 
riers shall  be  liable  for  the  loss  of  or  damage  to  the  personal 
baggage  of  passengers  by  their  vessels,  &c,  provided  that 
such  liability  shall  not  extend  to  any  greater  amount  than 
$500,  or  to  the  loss  of  or  damage  to  any  of  the  valuable 
articles  —  gold,  silver,  watches,  &c,  —  mentioned  in  sec. 
1,  sub-sec.  3,  unless  the  true  value  of  such  articles  has  been 
declared  as  provided  in  that  section. 

If  the  property  in  question  is  to  be  treated  as  personal 
baggage  the  amount  which  the  plaintiff  would  be  entitled 
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to  recover  is  probably  very  small,  as  the  articles  damaged 
were  mostly  of  the  character  described  in  sub-sec.  3,  and 
their  value  was  not  declared. 

I  think  that  the  Act  does  not  assist  the  defendants, 
as  it  appears  to  me  that  the  property  cannot  be  re- 
garded as  personal  baggage  within  the  well  known 
meaning  of  that  term.  It  is  clear  that  it  was  not  presented 
by  the  plaintiff  nor  received  by  the  defendants  for  carriage 
as  such.  The  4th  and  5th  findings  of  the  jury,  that  the 
company  carried  the  contents  of  the  boxes  as  merchandise 
and  assumed  that  they  contained  goods  and  merchandise, 
dispose  of  that  point,  on  which  indeed  there  is  no  room  for 
reasonable  doubt,  considering  the  character  and  appearance 
of  the  boxes  and  the  fact  that  the  plaintiff  presented  him- 
self as  a  commercial  traveller,  and  as  will  presently  appear 
received  a  ticket  as  such  at  a  reduced  rate,  which  entitled 
him  to  carry  300  pounds  of  "  baggage  "  free. 

This  was  not  such  personal  baggage  or  luggage  as  a  pas- 
senger is  entitled  to  take  with  him  without  extra  charge, but 
was  "commercial  travellers' baggage,"  as  it  was  called,  for  the 
loss  of  which  the  carriers  would  not  be  responsible  as  for  per- 
sonal baggage,  but  which  they  would  have  been  entitled  to 
charge  for,  and  to  insist  upon  being  carried  for  reward,  un- 
less they  had  conceded  to  the  plaintiff  as  part  of  the  con- 
sideration of  the  price  of  his  ticket  the  privilege  of  having  it 
carried  free,  which  merely  means  free  of  extra  charge. 

The  case  then  turns  upon  the  terms  of  the  special  con- 
tract, and  whether  they  are  such  as  to  exonerate  the  defen- 
dants from  the  consequences  of  a  loss  attributable  to  their 
own  negligence. 

At  the  trial  it  appeared  that  the  plaintiff  Dixon  was  a 
member  of  an  association  known  as  the  Commercial  Trav- 
ellers' Association  of  Canada,  holding  an  annual  certificate 
of  membership,  which  stated  that  he  was  entitled  to  all 
the  rights  and  privileges  which  the  association  might  enjoy 
with  railroads,  steamboats,  &c,  until  31st  December,  1886. 
On  the  back  of  this  certificate  were  conditions  signed  by 
the  holder  corresponding  with  those  upon  a  railway  pass- 
83— vol  xv.  A. u 
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enger's  commercial  traveller's  ticket,  but  not  applicable  to 
steamboats.  An  arrangement  was  made  for  the  season  of 
1885,  between  the  defendants  and  the  association,  evidenced 
by  correspondence  between  Sargant,  the  secretary  of  the 
association  and  the  defendants'  manager  and  traffic  man- 
ager, the  terms  of  which,  so  far  as  material,  are  as  follows : 

"  The  fares  for  members  of  your  association  will  be  20 
per  cent,  under  our  regular  fare,  with  allowance  of  300 
pounds  of  baggage  free,  but  this  baggage  must  be  at  the 
owner's  risk  against  all  casualties." 

In  August,  1885,  according  to  the  evidence  of  Sargant, 
and  Milloy,  the  defendants'  traffic  manager,  it  was  verbally 
agreed  between  the  general  manager  and  Sargant  that  this 
arrangement  should  be  "  continued,"  as  the  witnesses  ex- 
pressed it,  for  the  season  of  1886.  It  may  be  that  it  would 
not  have  been  binding  if  either  party  had  determined  to 
recede  from  it,  but  the  defendants  had  acted  upon  it  for 
that  season,  and  the  plaintiff  obtained  his  ticket,  and  had 
his  baggage  checked  and  carried  in  pursuance  of  it  on  this 
occasion.  He  said  that  he  presented  his  membership  cer- 
tificate to  the  purser  on  the  boat  and  obtained  a  ticket. 
He  did  not  actually  know  ot  any  arrangement  between  the 
company  and  the  association,  but  supposed  there  must  be 
some  arrangement,  or  they  (that  is,  members  of  the 
association,)  would  not  get  lower  rates.  It  is  evident 
that  he  presented  his  certificate  in  order  to  get  the 
benefit  of  any  advantage  which  the  company  might 
have  agreed  to  give  him,  as  a  commercial  traveller; 
and  the  purser  could  have  told  him,  had  he  chosen  to  ask? 
on  what  terms  he  was  getting  the  reduced  rate. 

In  such  circumstances  his  ignorance  of  the  terms  and 
conditions  on  which  the  company  had  agreed  to  receive 
and  transport  him  and  his  baggage,  would  be  of  no  avail 
to  him  in  case  of  a  loss  covered  by  the  conditions. 

The  judgment  of  the  learned  trialJudge  proceeded  wholly 
on  the  ground  that  the  contract  "  did  not  free  the  defen- 
dants from  (liability  for)  damage  occasioned  by  casualties 
which  were  the  result  of  negligence  on  their  part." 
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In  the  Divisional  Court  the  judgment  was  affirmed  on 
the  ground  that  the  limitation  of  the  defendants'  liability, 
though  evidently  a  term  of  the  contract  for  1885,  was  not 
included  in  the  contract  assented  to  by  the  association  for 
the  season  of  1886,  because  Sargant,  the  secretary,  in  re- 
porting to  the  directors  the  arrangement  he  had  made 
that  the  contract  for  1885  should  be  continued  for  the 
following  season,  had  stated  it  thus  :  "  When  in  Montreal 
your  secretary  called  upon  Mr.  Labelle,  General  Manager 
Richelieu  and  Ontario  line  of  steamers,  and  arranged  for 
rates  for  1886,  viz.  20  per  cent,  off  for  members  and  their 
wives:  300  lbs.  baggage  free;"  omitting  to  notice  the 
stipulation  that  baggage  was  at  owners'  risk  against  all 
casualties. 

The  report,  as  noted  in  the  record  of  the  meeting  of  the 
association  was  "  read  and  received." 

This  point  was  raised  for  the  first  time  in  shewing  cause 
to  the  defendant's  motion  and  order  nisi ;  it  was  not  taken 
at  the  trial,  which  proceeded  upon  the  assumption  that  the 
terms  for  1886  were  the  same  as  those  for  1885.  No  question 
was  left  to  the  jury  as  to  Sargant's  authority  or  as  to  the 
agreement  actually  made  by  him  with  the  defendants.  They 
were  merely  asked  whether  the  plaintiff  was  aware  that  by 
the  terms  of  the  arrangement  the  defendants  were  relieved 
from  liability  for  damage  to  baggage,  a  question  which  can 
only  be  regarded  as  a  formal  one,  in  view  of  his  own  admis- 
sion that  he  presented  his  certificate  in  order  to  obtain  such 
advantages  as  under  any  existing  arrangement  with  the 
defendants  he  might  be  entitled  to.  It  will  be  seen  more- 
over, that  the  6th  question  left  to  the  jury  assumes  the 
existence  of  a  contract  to  release  the  defendants  from  liable 
lity  for  damage  to  baggage. 

I  think  this  objection  was  not  open  to  the  plaintiff  after 
the  course  taken  at  the  trial.  The  agreement  in  fact  proved 
to  have  been  made  by  Sargant  was  that  the  contract  then 
existing  should  be  continued  for  the  next  season.  His 
authority  to  make  the  contract  for  1885  was  not  ques- 
tioned, nor  is  there  any  evidence  that  the  contract  so  made 
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required  or  had  received  the  assent  of  jthe  directors.  The' 
same  official  swears  that  in  November,  1886,  he  met  the^ 
defendants'  traffic  manager  in  Montreal  and,  "  renewed  the 
privileges  for  1887."  His  omission  to  make  an  accurate- 
report  to  the  association  of  the  arrangement  he  made  in 
August,  1885,  cannot,  I  consider,  affect  the  defendants,  who* 
acted  on  the  faith  of  his  having  authority  to  make  it  as  he 
had  made  the  earlier  one  in  May  of  the  same  year. 

At  the  most  there  could  only  be  a  new  trial  on  this- 
ground,  as  there  is  evidence  from  which  a  jury  might  infer 
that  Sargant  had  a  general  authority  to  make  the  arrange- 
ments he  did  make,  and  it  is  by  no  means  clear  that  all 
the  evidence  capable  of  being  adduced  on  that  point  has 
been  exhausted,  e,  g.,  how  and  by  whom  was  the  arrange- 
ment for  1884  made,  &c. 

It  therefore  appears  (1)  that  the  goods  were  carried 
under  the  terms  of  a  special  contract  or  upon  the  special 
condition  that  they  should  be  "  at  the  owner's  risk  against 
all  casualties."  (2)  That  they  were  not  personal  bag- 
gage (or  received  as  such)  in  respect  of  which  the 
liability  for  loss  or  damage  is  limited  by  statute  to  $500^, 
but  are  to  be  regarded  as  goods  or  merchandise  in  respect 
of  which  the  carrier's  liability  is  that  imposed  upon  them 
by  statute  of  common  law,  save  as  varied  by  the  special 
contract. 

The  Act  already  ref erred  to  declares  that  carriers  by 
water  shall  be  liable  for  the  loss  of  or  damage  to  goods 
entrusted  to  them  for  conveyance.  Provided,  that  they 
shall  not  be  liable  to  any  extent  whatever  to  make  good 
loss  or  damage  happening  to  such  goods  without  their 
actual  fault  or  privity,  or  the  fault  or  neglect  of  their 
agents,  servants,  or  employees,  by  reason  of  (a)  tire,  or  the 
dangers  of  navigation,  (6)  defects  in.  or  nature  of  the  goods 
themselves,  armed  robbery  or  other  irresistible  force,  (</)  to 
■any  gold,  silver,  or  other  valuable  articles  described,  by 
reason  of  robbery,  theft,  &c,  unless  the  true  value  is 
declared  at  the  time  of  the  delivery  for  conveyance. 

The  last  clause  does  n  *t  apply,  as  the  goods,  though 
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valuables  of  the  class  described  and  not  declared,  were  not 
-damaged  by  the  excepted  perils. 

There  is  nothing  in  this  Act  as  there  is  in  the  Railway 
Act,  to  prevent  the  carrier  from  stipulating  for  freedom 
from  liability  for  their  own  negligence,  nor  would  there 
be  anything  unreasonable  in  their  doing  so  when  they  offer 
a  fair  alternative  rate,  or  special  advantages.  But  it  is  to 
be  observed  that  with  us  the  reasonableness  of  such  a  con- 
tract is  not  the  test  of  its  validity  as  in  cases  arising  under 
the  Railway  and  Canal  Traffic  Act,  17  and  18  Vict.  ch.  31 
(Imp.)  The  carriers  and  not  the  <ourt  are  the  sole  judges 
of  that,  in  other  words  they  may  insist  upon  their  own 
terms  whether  an  alternative  rate  is  offered  or  not. 

Apart  from  special  contract  the  loss  in  question  is  one 
for  which,  in  my  opinion,  the  defendants  as  common  car- 
riers of  goods  would  be  responsible  as  it  was  not  caused 
by  dangers  of  navigation  or  other  perils  excepted  by  sta- 
tute. (Cohen  v.  South  Eastern  R  Co.,  2  Ex.  Div.  253  ; 
Bergheim  v.  The  Great  Eastern  R.  Co.,  3  0  P.  D.  221, 
&chouler  on  Bailments,  2nd  ed.  672.) 

To  what  then  does  the  stipulation  41  at  the  owner  s  risk 
against  all  casualties  "  extend  ?  The  defendants  contend 
that  if  the  exception  had  simply  been  <c  at  the  owner's 
risk  "  a  loss  caused  by  their  neglect  would  have  been  cov- 
ered, and  that  the  additional  words  are  merely  an  ampli- 
fication of  that  expression,  or  in  pari  materia. 

The  plaintiffs  on  the  other  hand  say"  that  even  if  that 
would  be  the  construction  of  the  former  words  standing 
alone,  the  addition  of  the  words  '*  against  all  casualties" 
•qualify  the  exception  and  limit  it  to  casualties,  that  is  to 
say  accidents,  which  in  the  absence  of  an  exception  ex- 
pressly covering  loss  by  negligence  is  limited  to  accidents 
occuring  without  the  defendants'  fault. 

First,  then,  as  to  the  meaning  of  the  words  "  at  the 
owner's  risk."  This  question  was  very  much  considered 
in  the  case  of  Fitzgerald  v.  Grand  Trunk  R.  W.  Co.,  4  A.  R. 
601.  The  defendants  had  contracted  to  carry  a  quantity  of 
oil  on  certain  conditio ns,  one  of  which  was  the  oil  would 
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in  no  circumstances  be  carried  save  at  the  risk  of  the 
owners.  This  was  in  1873  prior  to  the  Act  which  pre- 
vented the  defendants  from  contracting  themselves  out  of 
liability  for  negligence. 

Moss,  C.  J.,  after  pointing  out  that  such  a  condition  must 
be  construed  most  strongly  against  the  company  and  that 
interpretation  adopted  which  was  most  favourable  to  the 
consignor,  said  :  "  My  examination  of  the  modern  cases  has 
led  me  to  the  conclusion  that  in  none  of  them  has  it  been 
decided  as  a  pure  question  of  construction  that  the  use  of 
the  words,  'at  owner's  risk'  frees  the  carrier  (of  goods) 
from  all  liability  for  negligence."  He  adds  that  in  most 
of  the  numerous  cases  on  which  he  had  commented  the 
company  had  guarded  itself  against  responsibility  for  loss 
or  damage  "  however  caused/'  and  these  words  had  been 
emphasised  in  reading  the  contract. 

See  also  on  this  point  the  observations  of  Lord  Blackburn 
in  Manchester  R.  W.  Co.  v.  Brown,  8  App.  Cas.  703,  710. 

Lewis  v.  Great  Western  R.  W.  Co.,  3  Q.  B.  D.  195,  is 
accurately  distinguished  in  Fitzgerald's  case  on  the 
ground  that  the  expression  "owner's  risk"  had  by  the  course 
of  dealing  between  the  parties  acquired  a  conventional 
meaning  excluding  all  liability  except  for  wrilful  miscon- 
duct. As  Burton,  J.  A.,  observed :  "  here  there  is  no  evidence 
of  a  previous  course  of  dealing  or  that  the  words  had 
between  these  parties  received  any  conventional  meaning." 

I  notice  that  in  the  case  of  Stewart  v.  London  and  North 
Western  R.  TP.  Co.,  3  H.  &  C.  135,  which  was  not  cited  in 
the  Fitzgerald  Case,  it  seems  to  have  been  held  that  the 
risk  of  loss  by  negligence  was  covered  where  a  passenger 
had  accepted  a  ticket  subject  to  the  condition  "  luggage 
under  60  lbs.  free  at  passenger's  own  risk."  This  was  after- 
wards overruled,  though  upon  another  ground,  by  Cohen  v^ 
South-Eastern  R.  W.  Co.,  2  Ch.  Div.  253. 

I  refer  also  to  D'Arc  v.  London  and  North-Western  R^ 
IF.  Co.,  L.  R.  9  C.  P.  325  ;  Robinson  v.  Great  Western  R. 
W.  Co.,  35  L.  J.  C.  P.  123,  33  L.  J.  Ex.  199  ;  McCann  v. 
London  and  North-Western  R.  W.  Co.,  31  L.  J.  Ex.  65. 
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But  whatever  may  be  the  meaning  to  be  attributed  to 
the  expression  1  owner's  risk  '  standing  alone,  the  latter 
part  of  the  condition  would,  in  my  opinion,  qualify  the 
former  and  limit  the  risk  assumed  by  the  owner  to  "  acci- 
dents," a  term  which,  though  it  may  include  a  loss  caused 
by  the  negligence  of  others.,  does  not  properly  describe  one 
occasioned  by  the  carriers  themselves. 

We  have  to  deal  with  the  defendants'  own  language, 
and  I  can  see  no  reason  for  giving  it  a  forced  or  limited 
construction  in  their  favor. 

The  excepted  perils  are,  all  casualties — all  accidents — and 
the  duty  or  engagement  of  the  defendants  was  to  use  due 
care  and  diligence  in  the  safe  keeping  and  conveyance  of 
the  goods  unless  prevented  by  the  excepted  perils.  Admit- 
ting that  the  immediate  cause  of  the  damage  in  the  present 
case  may  be  described  as  an  accident  or  casualty,  yet  if  it 
were  brought  about  by  the  negligence  of  the  defendants,!  find 
no  authority  for  saying  that  the  exception  of  accidents  or 
casualties  will  protect  them  from  liability  without  further 
words.  There  is  a  long  series  of  decisions  which  establish 
the  rule  that  in  such  a  case  the  carriers  are  not  exempted, 
the  reason  being  that  the  loss  is  really  attributable  to  their 
own  negligence,  and  not  to  the  accident.  These  cases  are 
noticed  in  Fitzgerald  v.  Grand  Trunk  R.  W.  Co.,  4  A.  R. 
601 ;  and  in  Grill  v.  The  General  Iron  Screw  Colliery  Co., 
It.  R.  1  C.  P.  600,  where  the  principle  on  which,  in  an 
action  on  the  bill  of  lading,  the  negligent  shipowner  is  not 
protected  by  the  exception  of  accidents  or  perils  of  the 
sea,  although  he  may  be  entitled  to  recover  upon  a  policy 
of  insurance,  on  the  ground  that  there  had  been  a  loss  by 
such  perils  is  thus  explained  by  Willes,  J. 

"  A  policy  of  insurance  is  an  absolute  contract  to  indem- 
nify for  loss  by  perils  of  the  sea,  and  it  is  only  necessary 
to  see  whether  the  Joss  comes  within  the  terms  of  the 
contract  and  is  caused  by  perils  of  the  sea  :  the  fact  that 
the  loss  is  partly  caused  by  things  not  distinctly  perils  of 
the  sea  does  not  prevent  its  coming  within  the  contract* 
In  the  case  of  a  bill  of  lading  it  is  different,  because 
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there  the  contract  is  to  carry  with  reasonable  care  unless 
prevented  by  the  excepted  perils.  If  the  goods  are  not 
carried  with  reasonable  care,  and  are  consequently  lost  by 
perils  of  the  sea,  it  becomes  necessary  to  reconcile  the  two 
parts  of  the  instrument,  and  this  is  done  by  holding  that 
if  the  loss  through  perils  of  the  sea,is  caused  by  the  previous 
default  of  the  shipowner,  he  is  liable  for  his  breach  of 
contract." 

Reading  the  words  u  casualties  "  or  "  all  casualties  "  for 
"  perils  of  the  sea,"  in  this  passage,  its  application  to  the 
case  in  hand  is  very  close. 

It  was  pressed  upon  us  by  the  counsel  for  the  defen- 
dants that  these  cases  had  been  in  effect  over-ruled  or  their 
principle  disapproved  of  by  the  House  of  Lords  in  the 
recent  case  of  Wilson  v.  TheXantho,  12  App.  Cas.  503,  and 
much  reliance  was  placed  upon  an  observation  of  Lord 
Herschell,  that  he  was  unable  to  concur  in  the  view  that  a 
disaster  which  happened  from  the  fault  of  somebody,  could 
alone  be  an  accident  or  "peril  of  the  sea ;  and  it  was  argued 
that  even  an  accident  caused  by  the  carrier's  negligence 
would  therefore  be  within  the  exception.  It  is  evident 
that  Lord  Herschell's  remark  was  directed,  not  to  the  case 
of  an  accident  caused  by  the  carrier's  negligence,  but  to  an 
injury  suffered  by  him  in  consequence  of  the  negligence 
of  somebody  else.  The  court  below  had  followed 
the  case  of  Woodley  v.  Michell,  11  Q.  B.  D.  47,  an  action 
upon  a  bill  of  lading  which  contained  an  exception  of 
tc  perils  of  the  sea."  A  collision  occurred  and  consequent 
loss,  and  it  was  held  that  although  the  collision  was  not 
caused  by  the  negligence  of  the  carrying  ship,  yet  that 
where  it  was  brought  about  by  the  negligence  of  either  of 
the  vessels  it  was  not  a  peril  or  accident  of  the  sea  within 
the  meaning  of  that  exception  in  the  bill  of  lading.  The 
court  followed  a  dictum  of  the  Master  of  the  Rolls  in  The 
Chartered  Mercantile  Bank  v.  The  Netherlands  Steam 
Navigation  Go.,  10  Q.  B.  D..  521,  that  a  collision  caused,, 
not  by  the  fault  of  the  carrying  vessel,  but  by  that  of. 
those  conducting  the  other  ship,  could  not  be  called  an 
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accident  within  the  exception  of  accidents  or  perils  of  the 
sea,  as  an  accident  was  that  which  happened  without  the 
fault  of  anybody,  and  therefore  a  collision  which  was  the 
fault  of  somebody  could  not  be  called  an  accident  of  the  sea. 

Woodley  v.  Micliell  was  overruled  by  the  House  of  Lords 
in  The  Xantho,  in  which  the  point  decided  was  that  "  foun- 
dering caused  by  collision  with  another  vessel  is  within 
the  exception,  '  dangers  and  accidents  of  the  sea,'  in  a  bill 
of  lading,  and  excuses  the  ship  owner  if  it  occurs  without 
fault  in  the  carrying  ship."  The  view  of  Willes,  J.,  above 
quoted,  is  expressly  approved  and  the  following  passage 
from  the  judgment  of  Lord  Macnaghten,  p.  517,  shews  that 
it  was  not  intended  to  throw  the  slightest  doubt  on  the 
previous  decisions,  which  had  already  been  approved  of  in 
Manchester  R.  W.  Co.  v.  Brown,  8  App.  Cas.  703.  He  says, 
"If  the  accident  is  brought  about  by  the  negligence  of  the 
owner  of  the  carrying  ship,  or  his  servants,  it  would  be 
contrary  to  common  sense,  and  sound  principle,  to  allow 
one  who  was  the  author  of  the  mischief  to  avail  himself  of 
his  own  wrong." 

Upon  the  whole  it  appears  to  me  that  the  judgment  at 
the  trial  was  right,  and  that  the  appeal  should  be  dismissed. 

The  plaintiffs  had  leave  to  amend  their  pleading, 

and  the  appeal  was  allowed  with  costs. 

Osler,  J.  A.,  dissenting. 

[This  case  has  been  carried  to  the  Supreme  Court.  ] 
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Steele  v.  York. 

Yonge  street — Liability  of  the  County  of  York  for  accidents  not  occurring 
the  macadamized  toll  road. 

The  macadamized  toll  road  known  as  Yonge  street,  formerly  a  provincial 
public  work,  was,  in  1855,  by  Act  of  the  Legislature  and  order  in  Coun- 
cil, vested  in  and  acquired  by  the  county  of  York.  The  order  in  Coun- 
cil described  it  as  "  the  macadamized  toll  road  running  northerly  from 
the  liberties  of  the  city  of  Toronto  to  the  village  of  St.  Albans  (Hol- 
land Landing),  known  as  Yonge  street  or  the  North  Toronto  Road  to 
Holland  Landing,"  etc. 

One  of  the  conditions  of  sale  was  that  the  road  should  be  kept  in  thorough 
repair  by  the  county. 

The  roadway  intended  for  and  used  by  travellers  was  a  macadamised  road 
of  the  width  of  30  feet,  and  was  not  in  any  way  out  of  repair,  and  was 
at  the  place  where  an  accident  occurred  in  all  respects  exactly  as  it  was 
when  transferred  by  the  Government  to  the  county. 

The  plaintiff,  when  turning  out  of  a  side  road,  in  order  to  reach  an  hotel 
which  stood  near  the  side  of  Yonge  street,  drove  along  part  of  the 
original  allowance  for  road  on  which  the  toll  road  was  constructed,  but 
which  had  never  been  opened  for  travel  by  the  defendants,  and  was 
used  merely  as  an  approach  to  the  hotel.  In  doing  so,  the  night  being 
dark,  the  plaintiff  missed  the  way  leading  to  the  hotel,  ran  against 
some  obstruction,  and  was,  with  his  buggy,  thrown  down  a  cutting  or 
embankment  into  the  toll  road  and  was  injured. 

Held,  (reversing  the  judgment  of  the  Court  below)  that  there  was  no  evi- 
dence of  negligence,  and  that  the  defendants  were  not  liable.  The 
plaintiff  had  not  been  invited  to  use  the  travelled  way  to  the  hotel  as 
part  of  the  toll  road,  and  the  accident  had  not  happened  on  any  part  of 
the  toll  road,  or  in  consequence  of  that  road  being  out  of  repair. 

This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Queen's  Bench  Division,  setting  aside  the  nonsuit 
ordered  to  be  entered  at  the  trial,  and  came  to  be  heard 
before  this  Court  on  the  10th  of  February,  1888.  * 

J.  K.  Kerr,  Q.C.,  and  J.  A.  Pater  son  for  the  appellants. 
W.  N.  Miller,  Q.C.,  for  the  respondent. 

March  6,  1888.  Burton,  J.  A. — Had  this  been  the 
ordinary  action  against  a  municipality  having  control  over 
a  highway,  for  an  alleged  breach  of  its  statutory  duty,  and 
the  accident  had  occurred  upon  that  portion  of  the  travel- 
led road  leading  from  the  Whitchurch  road  to  the  Yonge 
street  road,  and  lying  within  the  limits  of  Yonge  street, 
either  by  reason  of  an}'  alleged  want  of  repair  on  that 
*  Present :  Hag  arty,  C.J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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piece  of  road,  or  by  reason  of  a  dangerous  hole  or  ditch 
on  the  main  highway  immediately  contiguous  to  that  piece 
of  road,  so  as  to  render  the  travelling  upon  the  road  itself 
unsafe,  there  might  possibly  be  a  good  deal  of  force  in  the 
contention  that  the  defendants  might  be  responsible  for  the 
injury  ;  but  that  is  not  this  case,  and  upon  the  undisputed 
facts  in  this  case,  the  liability  of  the  defendants  appears  to 
me  to  be  a  pure  question  of  law ;  and  I  think  that  the 
conclusion  arrived  at  by  the  learned  judge  at  the  trial  in 
holding  that  no  case  of  negligence  had  been  established, 
was  correct,  and  that  the  nonsuit  was  right. 

The  evidence  of  certain  facts  to  which  I  am  about  to 
refer,  was  uncontradicted,  and  the  learned  judge  upon 
that  state  of  facts,  has  held,  and  I  think  properly  held 
that  the  defendants  were  not  bound  as  against  the  plain- 
tiff either  to  remove  the  embankment,  or  to  place,  or  erect 
railings  or  barriers  of  any  kind  upon  it  to  prevent  persons 
falling  from  it  into  the  highway,  which  was  their  property, 
and  which,  no  doubt,  for  the  purpose  of  travel  they  were 
bound  to  keep  in  a  proper  state  of  repair. 

The  defendants  acquired  the  Yonge  street  road  from  the 
Government  by  order  in  council,  made  the  4th  April,  1865. 

By  various  Acts  of  Parliament,  the  earliest  of  which  was 
passed  so  far  back  as  1833,  public  grants  were  made  and 
certain  trustees  were  appointed  for  the  purpose  of  expen- 
ding them  in  improving  certain  roads  leading  to  the  city 
of  Toronto,  and  among  others  the  road  in  question,  and  to 
cause  surveys  to  be  made  and  contracts  let  for  improving 
or  macadamizing  the  same. 

In  1840,  certain  commissioners  were  appointed  who 
were  empowered  to  take  control  over  the  several  macada- 
mized roads  within  their  several  districts,  so  far  as  the 
improvements  had  been  authorised  by  any  Act  of  the 
Legislature,  and  were  empowered  to  shorten,  vary,  alter, 
or  improve  the  same,  making  compensation  for  lands 
taken  ;  and  the  same  Act  refers  to  and  repeals  an  Act 
which  had  been  passed  for  completing  the  macadamization 
of  Yonge  street. 
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It  is  shewn  in  evidence  that  the  trustees,  in  the  execution 
of  their  powers,  had,  for  some  little  distance  near  the  place 
where  the  accident  occurred,  carried  the  macadamized  road 
through  a  cutting,  varying  from  two  to  three  feet  in  depth, 
leaving  the  actual  street  as  used  by  the  public  for  many 
years  before  it's  acquisition  by  the  government  about 
thirty  feet  wide. 

The  government  acquired  this  road  when  the  Public 
Works  Act  was  passed  in  1859,  and  in  the  state  in  which 
it  then  stood.  They  were  empowered  under  that  Act  to 
abandon  it,  in  which  case  the  control  and  management  of 
it  would  have  passed  to  the  several  local  municipalities  in 
which  it  was  situate,  who  would  have  been  thereafter 
bound  to  keep  it  in  repair  under  the  same  provisions  of 
.  law  which  are  thereby  declared  to  extend  to  such  a  road 
or  they  were  authorised  to  sell  it,  which  was  the  course 
taken  in  this  instance. 

It  would  scarcely  be  contended,  I  should  suppose,  that 
the  trustees  or  the  commissioners  who  succeeded  them} 
were  bound  to  keep  in  repair  anything  outside  of  the  limits 
of  the  road,  which  they  originally  constructed,  whether 
that  formed  part  of  the  original  allowance  for  road  or  not. 

Dealing,  however,  with  the  facts  historically,  it  appears 
that  when  the  Yonge  street  road  was  cut  down,  as  I  have 
mentioned,  for  the  purpose  of  macadamization,  the  trus- 
tees made  a  cutting  some  distance  to  the  north  of  the 
scene  of  the  accident  for  the  purpose  of  affording  access  to 
the  road  from  the  Whitchurch  road,  which  has  ever  since 
remained  pretty  much  in  the  same  condition. 

Some  little  distance  to  the  south  of  where  the  accident 
occurred,  is  the  Oak  Ridge  hotel,  standing  a  short  distance 
back  from  Yonge  street,  and  a  road  has  been  in  existence 
for  many  years,  by  whom  made  is  not  shewn,  leading  from 
Yonge  street  to  the  hotel,  and  communicating  also  with 
the  Whitchurch  road,  leaving  a  triangular  vacant  space 
between  these  two  branch  roads  and  the  bank  forming 
the  east  limit  of  the  toll-road. 

The  plaintiff  was  driving  along  the  Whitchurch  road 
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and  intending  to  go  to  the  hotel,  but  the  night  being  dark 
he  missed  the  road,  and  drove  over  this  triangular  vacant 
space  and  thence  over  the  embankment  in  question,  which 
was  some  fifteeen  feet  from  the  road  over  which  he  in- 
tended to  drive. 

There  is  no  question  that  the  place  where  he  left  the 
travelled  road,  was  within  the  limits  of  Yonge  street,  if 
that  is  sufficient  to  make  the  defendants  responsible. 

I  have  already  pointed. out  that  the  road  laid  out  by  the 
trustees  and  acquired  by  the  Government,  and  subsequently 
transferred  by  them  to  the  defendants,  was  the  macada- 
mized toll-road  made  and  constructed  from  the  public 
funds,  and  was  at  this  point  thirty  feet  only  in  width,  and 
bounded  on  the  east  by  this  embankment.  There  is  no 
pretence,  in  my  opinion,  for  contending  that  the  trustees 
exercised  any  control  over  or  were  liable  to  keep  in  repair 
the  portion  of  the  original  road  allowance  lying  between 
their  road  at  this  point  and  the  eastern  limit  of  that  road 
allowance  ;  the  fact  that  the  transfer  was  made  to  this  muni- 
cipal corporation,  was  a  mere  accident,  it  might  have  been 
made  to  a  private  company,  and  it  would  be  difficult  to 
see  what  responsibility  would  be  cast  upon  them  beyond 
making  the  road  so  acquired  reasonably  safe  for  persons 
having  occasion  to  use  it. 

There  is  no  evidence  that  the  plaintiff  was  using  the 
road  as  an  approach  to  Yonge  street,  but  on  the  contrary 
that  he  was  driving  to  the  hotel ;  but  assuming  any  respon- 
sibility in  the  defendants  over  this  piece  of  road,  the 
accident  did  not  occur  by  reason  of  any  defect  in  the  road 
itself,  nor  by  reason  of  there  being  any  unsafe  place  imme- 
diately contiguous  to  the  road  itself  ;  but  even  if  there 
had  been  any  liability  on  that  account  it  would  not  be  cast 
upon  these  defendants.  The  evidence  clearly  shews  that  the 
embankment  over  which  the  plaintiff  drove,  was  at  least 
fifteen  feet  from  the  west  side  of  the  travelled  road. 

In  an  American  case,  the  question  is  thus  stated :  "  The 
true  test  is,  not  whether  the  dangerous  place  is  outside  the 
way,  or  whether  some  small  strip  of  ground  not  included 
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in  the  way,  must  be  traversed  in  reaching  the  danger,  but 
whether  there  is  such  a  risk  of  a  traveller  using  ordinary 
care  in  passing  along  the  street  being  thrown  or  falling 
into  the  dangerous  place,  that  a  railing  is  requisite  to  make 
the  way  itself  safe  and  convenient." 

Here  the  road  was  safe  and  convenient,  and  the  land 
adjoining  it  was  safe  ;  a  person  straying  from  it,  had  to 
pass  over  a  space  of  fifteen  feet  before  coming  to  the  em- 
bankment. If  it  would  be  fit,  under  such  circumstances, 
to  leave  it  to  a  jury  to  say  whether  that  was  in  close 
proximity  to  the  highway,  it  would  be  difficult  to  fix  a 
limit  to  the  liability  of  municipal  corporations.  I  should 
say  that  it  would  not  be  proper  under  such  a  state  of 
things  to  leave  the  question  to  the  jury  ;  but  as  I  have 
said  already,  all  such  matters  are  foreign  to  this  enquiry. 

Pushed  to  its  logical  conclusion,  any  person  straying 
from  a  farm  lane  or  other  place  in  the  proximity  of  the 
embankment  might  maintain  an  action  because  the  defen- 
dants left  the  road  unfenced. 

I  venture  to  think  that  persons  having  the  management 
of  highways  owe  no  such  duty  to  the  public;  the  injury 
in  the  present  case  was  attributable  to  the  darkness,  and 
it  can  scarcely  be  gravely  contended  that  the  defendants 
were  under  any  obligation  to  put  up  a  railing  along  the 
top  of  the  embankment.  If  so,  they  would  be  liable  to 
an  indictment  for  neglecting  to  place  it  there. 

Doubts  have,  I  am  aware,  from  time  to  time  been  ex- 
pressed in  our  Courts  as  to  whether  the  defect  or  default 
must  be  of  such  a  character  as  to  render  the  defendants 
liable  to  an  indictment,  but  the  better  opinion  seems  to  be 
that  the  breach  of  a  statutory  duty  which  gives  a  plaintiff 
a  private  action  for  peculiar  damages  arising  therefrom, 
sustained  by  him,  must  be  such  as  to  warrant  a  conviction 
upon  indictment,  and  that  seems  to  have  been  the  view 
entertained  by  some  of  the  Judges  in  the  Supreme  Court 
in  a  recent  case,  and  to  be  well  supported  by  authority : 
Jervis,  C.  J.,  1  Bing.  N.  C.  235,  in  one  case  remarked  : 

"  No  case  could  be  shewn  of  an  action  for  a  breach  of 
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duty  imposed  by  statute  for  which  the  party  might  not 
have  been  made  responsible  in  another  form;"  and  Wil- 
liams J.,  says  : 

"  Is  there  an  instance  of  an  action  sustained  for  spe- 
cific injury  to  a  plaintiff  from  the  breach  by  the  defend- 
ant of  a  duty  imposed  on  him  by  statute,  where  the  party 
could  not  have  been  indicted  for  a  misdemeanour  ?" 

Being  of  opinion,  therefore,  that  there  was  no  obligation 
upon  the  defendants  to  place  any  railing  on  the  top  of  the 
embankment,  and  that  even  if  it  had  been  shewn  that  the 
connecting  road  was  under  the  control  of  the  defendants? 
that  it  has  not  been  shewn  to  be  in  such  a  dangerous  posi- 
tion as  to  require  fencing  ;  and  that  at  the  time  of  the 
accident  the  plaintiff  was  not  using  it  for  the  purpose  of 
travelling  over  it,  but  was  intending  to  drive  to  the  hotel^ 
and  by  reason  of  the  darkness,  reached  the  embankment 
and  drove  over  it,  there  being  no  obligation  on  the  part  of 
the  defendants  to  fence  at  that  place,  the  nonsuit  was 
right  and  ought  not  to  be  interfered  with. 

Patterson,  J.  A. — This  action  has  been  tried  twice.  At 
the  first  trial  the  plaintiff  was  nonsuited  and  a  new  trial 
was  ordered  on  the  ground  that  the  question  whether  or 
not  the  place  where  the  plaintiff's  vehicle  was  upset  was 
a  highway,  ought  to  have  been  left  to  the  jury.  At 
the  second  trial  the  evidence  was  not  quite  the  same  as 
at  the  first.  At  least  I  do  not  see  in  the  reported  evi- 
dence of  Mr,  Curtis  any  statement  similar  to  one  refer- 
red to  in  the  judgment  granting  the  new  trial  as  important 
upon  the  question  of  highway  or  no  highway.  A  second 
nonsuit  was  entered,  the  learned  Chief  Justice  of  the 
Common  Pleas,  the  late  Sir  M.  C.  Cameron,  holding  that 
the  rule  of  the  Municipal  Institutions  Act  upon  which 
these  actions  usually  turn,  was  not  applicable  to  Yonge 
street,  and  acting,  at  the  instance  of  the  defendants,  upon 
the  view  he  held,  by  entering  a  nonsuit  in  place  of  leaving 
any  questions  to  the  jury,  the  purpose  being  intimated  to 
bring  the  matter  before  this  court,  before  going  again  to 
trial,  if  a  new  trial  should  be  ordered. 
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No  evidence  of  the  original  laying  out  of  Yonge  street 
was  given ;  and  whatever  we  may  suppose  we  know  by 
way  of  popular  local  information  or  from  other  sources, 
such  as  Dr.  Scadding's  entertaining  reminiscences  of 
"  Toronto  of:  Old,"  we  have  no  judicial  knowledge  on  the 
subject. 

The  road  appears  in  the  Schedule  A  to  C.  S.  C.  ch.  28, 
among  the  public  works  to  which  that  statute  relates,  as 
u  The  Main  North  Road,  from  Toronto  to  Lake  Huron  at 
Penetanguishene  ;"  or  it  formed  part  of  that  main  road. 
The  order  in  council  of  the  4th  of  April,  1865,  is  in  evi- 
dence by  which,  under  section  77  of  the  Act,  the  sale  of 
several  roads  to  the  corporation  of  the  United  Counties  of 
York  and  Peel,  was  carried  out,  this  road  being  described 
as — 

"  The  macadamized  toll  road  running  northerly  from 
the  liberties  of  the  City  of  Toronto,  in  the  County  of  York, 
to  the  village  of  St.  Albans,  being  composed  of  that  part 
of  the  public  toll  road,  known  as  Yonge  street,  or  the  north 
Toronto  road  to  Holland  Landing,  lying  between  the 
northern  limit  of  the  liberties  of  the  City  of  Toronto,  and 
a  line  drawn  across  the  said  road  at  right  angles  to  the 
eastern  limit  thereof,  at  the  distance  (measured  in  the 
centre  line  of  the  road)  of  six  hundred  and  eighty  feet 
north  from  the  face  of  the  north  abutment  of  the  bridge 
on  the  said  road  over  the  branch  of  the  Holland  river, 
nearest  to  the  said  village  of  St.  Albans." 

In  the  same  year,  1865,  the  roads  were  vested  in  the 
county  of  York,  "  free  from  all  claim  of  the  county  of 
Peel,  as  fully  and  effectually  as  if  the  said  York  roads  had 
been  purchased  from  Her  Majesty  by  the  County  of  York 
alone  :"  29  Vict.  ch.  69. 

One  of  the  conditions  of  the  sale,  following  the  81st 
section  of  the  Act,  was  that  the  road  should  be  kept  in 
thorough  repair  by  the  county. 

It  is  also  stipulated  that  the  roads  and  bridges  transfer- 
red, shall  at  all  times  continue  to  be  public  highways,  sub- 
ject only  to  the  payment  of  the  tolls  legally  imposed 
thereon. 

The  liability  of  the  defendants  to  an  action  at  the  suit 
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of  any  person  lawfully  using  the  road  who  sustains  dam- 
ages from  neglect  of  the  corporation  to  keep  the  road  in 
repair,  is  not  questioned,  and  could  not  now  be  disputed 
without  impugning  the  authority  of  decisions  of  long- 
standing, such  as  Macdonald  v.  Hamilton  and  Port  Dover 
Road  Co.,  3  C.  P.  402;  Begina  v.  Paris,  12  C.  P.  445  ; 
Begina  v.  Brown,  13  CP.  35b' ;  Begina  v.  Mills,  17  CP.  354. 

It  is  clear,  as  held  by  the  learned  Chief  Justice  at  the 
trial,  that  the  liability  of  the  defendants  must  be  deter- 
mined with  reference  to  their  ownership  of  the  road  under 
the  order  in  council  and  the  statute  C.  S.  C  ch.  28,  and 
not  under  any  provision  of  the  Municipal  Institutions  Act. 
There  is  no  provision  in  that  Act  which  would  impose  any 
liability  on  the  county,  even  if  it  were  shewn  that  the 
road  was  an  original  allowance  laid  out  by  the  Crown  sur- 
veyors, in  the  absence  of  a  by-law  of  the  county  council 
assuming  the  road.  Section  536  of  the  Act  of  1883,  en- 
acts that  all  township  boundary  lines  not  assumed  by  the 
county  council,  shall  be  opened,  maintained,  and  improved 
by  the  township  councils,  except  when  necessary  to  erect  or 
maintain  bridges  over  rivers  forming  or  crossing  the  boun- 
dary lines  between  two  municipalities.  Yonge  street  is  a 
township  boundary  line,  as  we  may  assume  from  the  geo- 
graphical position  of  the  townships  of  Whitchurch  and 
King,  which  front  on  the  opposite  sides  of  it ;  but  of 
course  was  not  under  the  jurisdiction  of  the  townships 
any  more  than  of  the  county. 

There  does  not  appear  to  be  any  material  difference  in 
the  accounts  given  by  the  various  witnesses  of  the  locality 
or  the  incidents  of  the  accident. 

The  road  is  described  as  being  in  all  respects  exactly  as 
it  was  when  transferred  by  the  Government  to  the  county # 

The  roadway  intended  tor  and  used  by  travellers  going 
up  or  down  Yonge  street,  is  macadamized  to  the  width  of 
about  thirty  feet,  and  is  not  said  to  have  been  in  any  way 
out  of  repair. 

The  greater  part  of  the  discussion  and  of  the  evidence 
relates  to  the  approach  to  Yonge  street  from  the  Whit- 
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church  side  road,  a  little  north  of  the  Oak  Ridges  hotel. 
The  side  road  runs  from  the  east  side  of  Yonge  street,  on 
a  course  so  much  south  of  east  as  to  enter  Yonge  street  at 
an  angle  so  acute  as,  according  to  some  witnesses,  to  make 
it  difficult  for  a  waggon  with  a  long  reach,  as  e.  g.,  when 
carrying  a  load  of  hay,  to  turn  to  the  south  on  Yonge 
street.  It  is  said  to  be  and  always  to  have  been  usual  for 
people  intending  to  go  south,  or  coming  from  the  south,  to 
avoid  this  awkward  angle,  and  to  save  a  little  distance,  by 
driving  over  a  beaten  track  which  leaves  the  macadamized 
part  of  Yonge  street  some  80  or  90  feet  south  of  the  side 
road,  and,  making  an  obtuse  angle  with  Yonge  street, 
joins  the  side  road  something  over  50  feet  to  the  east, 
thus  enclosing  a  sort  of  delta  with  the  three  lines,  viz., 
the  side  road  proper,  the  east  line  of  the  macadam  on 
Yonge  street  and  that  beaten  track.  I  estimate  these 
distances  from  the  rough  plan  furnished  to  us. 

This  beaten  track  has  not  varied,  according  to  the  plain- 
tiff's witnesses,  from  the  earliest  dates  of  which  they  can 
speak,  certainly  over  28  years,  either  in  its  position  or  its 
condition.  It  is  simply  a  track  beaten  by  the  travel  upon 
it,  but  not  otherwise  a  made  road.  It  is  not  in  a  straight 
line,  but  makes  two  curves,  leaving  the  side  road  in  a 
westerly  or  south-westerly  direction,  and  reaching  the 
metalled  roadway  on  Yonge  street,  in  almost  the  same 
direction,  but  having  the  middle  part  of  its  course  parallel 
or  nearly  so  with  Yonge  street ;  in  other  words,  almost  due 
south.  The  reason  of  this  change  of  course  I  shall  men- 
tion. 

On  the  Yonge  street  side  of  the  delta,  the  30  feet  road- 
way has  been  cut  through  a  knoll,  making  a  bank  on  the 
east  side  of  three  and-a-half  feet  perpendicular  height,  the 
top  of  the  bank  being  on  the  same  level  as  the  north  and 
south  stretch  of  the  curved  track,  and  something  under 
15  feet  from  the  track. 

Now,  the  track  in  place  of  being  curved,  might  have 
run  in  a  straight  line  from  where  it  leaves  the  side  road  to 
where  it  strikes  the  roadway  on  Yonge  street,  were  it  not 
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that  a  stable  or  barn  is  in  its  way.  Its  first  course  is,  there- 
fore, to  the  north-west  corner  of  the  barn  which  it  nearly 
touches;  and  then  it  has  to  turn  south  along  the  front  of 
the  bam  to  avoid  the  bank,  or  perhaps  originally  to  get 
round  the  knoll,  and  having  gone  far  enough  for  that  pur- 
pose, it  resumes  the  south-westerly  course  and  so  reaches 
the  metalled  roadway. 

There  is  evidence,  not  very  precise  but  evidence  for  the 
jury,  that  the  full  width  of  Yonge  street  is  66  feet.  There 
is  no  fence  along  the  line  of  the  street  at  the  spot  in  ques- 
tion ;  but  the  line  appears  to  be  from  twelve  to  fifteen  feet 
from  the  top  of  the  bank,  and  there  is  a  further  distance 
of  about  ten  feet  from  the  line  to  the  front  of  the  stable. 
The  curved  track,  which  is  marked  on  the  plan  "  travelled 
roadway,"  after  coming  from  the  side  road,  as  I  have  ex- 
plained, in  a  westerly  or  south-westerly  direction,  first 
touches  the  limit  of  Yonge  street,  opposite  the  corner  of 
the  barn  ;  then  turning  south,  it  runs  along  the  line  of  the 
street,  being  partly  on  the  Yonge  street  side  and  partly  on 
the  Whitchurch  side  of  the  line,  for  some  20  or  30  feet,  be- 
fore turning  again  towards  the  west  or  south  west. 

I  cannot  get  hold  of  the  distances  very  precisely.  A 
surveyor,  who  was  called  for  the  plaintiff',  gave  some 
measurements  of  his  own,  and  was  asked  by  the  defen- 
dant's counsel  about  others,  of  which  he  gave  a  proximate 
opinion.  One  result  of  his  evidence  is,  that  the  centre  of 
this  travelled  track  where  it  runs  along  the  Yonge  street 
line,  must  be  upwards  of  fifteen  feet  from  the  top  of  the 
bank. 

The  plaintiff,  driving  from  the  side  road  on  a  very  dark 
night,  did  not  turn  sharply  enough  to  the  south  when  he 
reached  the  corner  of  the  stable,  and  the  consequence  was 
that  he  was  upset  down  the  bank.  That  is  his  cause  of 
action. 

The  Oak  Ridges  hotel  is  a  way-side  inn  on  the  east  side 
of  Yonge  street,  in  the  township  of  Whitchurch.  It 
stands,  with  its  outbuildings,  back  from  the  east  limit 
of  Yonge  street  from  ten  to  twenty  feet,  as  nearly  as  I 
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can  judge  from  the  plan,  the  space  or  frontage  occupied, 
from  the  north  corner  of  the  stable  already  mentioned,  to 
the  south  corner  of  the  inn,  being  from  ]  50  to  200  feet. 

All  this  space,  that  is,  from  the  side  road  to  the  south  of 
the  hotel,  is  open  to  Yonge  street,  and  people,  as  they  go  to 
and  from  the  hotel,  drive  on  any  part  of  the  ground  east 
of  the  macadamized  roadway,  the  part  which  is  Yonge 
street  not  being  distinguishable  from  the  part  which  is  the 
private  property  of  the  hotel-keeper.  In  fact,  we  notice 
on  the  plan  that  the  pump  in  front  of  the  inn,  is  on  the 
very  line  of  the  street. 

On  the  night  in  question,  the  plaintiff  who  had  driven 
a  party  in  an  omnibus  from  Aurora  to  a  place  in  Whit- 
church, was  returning  with  them.  His  direct  route  would 
have  been  down  the  side  road  to  Yonge  street,  and  then  north 
along  Yonge  street  to  Aurora ;  but,  intending  to  water  his 
horses  at  the  hotel  pump,  he  left  the  side  road  by  this 
travelled  track,  and  unfortunately  missed  the  proper  turn 
in  the  darkness. 

There  can  be  no  suggestion  that  the  plaintiff  was  invited 
to  use  the  travelled  track  as  a  part  of  the  toll-road,  so  as 
to  create  a  liability  of  the  nature  of  a  contract  on  the  part 
of  the  county,  such  as  was  affirmed  in  Francis  v.  Cockrell, 
L.  R  5  Q.  B.  84,  which  was  referred  to  in  the  court  below. 

The  toll -road  was  in  good  order.  The  irregularity  was 
on  the  part  of  those  who,  for  their  own  convenience,  chose 
to  drive  on  to  or  away  from  the  macadamized  road  way  by 
the  track  round  the  stable  instead  of  following  the  side 
road. 

Nothing  turns  on  the  fact  that  the  defendants  happen  to 
be  a  municipal  corporation.  The  Statute  C.  S.  C.  ch.  28, 
sec.  76,  authorises  arrangements  with  any  of  the  municipal 
councils  or  other  local  corporations  or  authorities,  or  with 
any  company  incorporated  for  the  purpose  of  constructing 
or  holding  such  works  or  works  of  a  like  nature,  for  the 
transfer  to  them  of  the  public  roads,  &c  ,  whether  within  or 
without  the  limits  of  the  local  jurisdiction  of  such  muni- 
cipal councils  or  other  authorities,  which  it  is  found  con- 


XV.] 


STEELE  V.  YORK. 


677 


venient  to  place  under  the  management  of  snch  local 
authorities  or  companies. 

The  transfer  might  have  been  made  to  some  other  muni- 
cipal corporation,  or  to  a  road  company  ;  and  the  transfer 
to  the  county  cannot  properly  beheld  to  charge  the  county 
with  any  duty  which  would  not  equally  have  attached  to 
any  other  corporation  or  road  company  who  took  over  the 
road. 

What  was  transferred  was  the  existing  toll-road,  one  of 
the  public  works  already  constructed  and  in  operation. 
The  undertaking  of  the  transferee  was  to  keep  that  road 
in  thorough  repair,  not  to  undertake  any  further  work  of 
.  construction. 

Some  evidence  was  given  apparently  with  the  object  of 
bringing  this  track  within  the  definition  of  highways  in 
the  Municipal  Act,  by  shewing  that  statute  labour  had 
been^one  upon  it  in  the  township  of  Whitchurch.  Roads 
upon  which  the  "  statute  labour  had  been  usually  perform- 
ed," are  public  highways.  There  is  no  evidence  whatever  of 
such  usual  performance  of  the  statute  labour,  or  of  any 
recognition  of  this  track  as  a  highway  by  the  township 
authorities. 

The  evidence  merely  is  that  of  Mr.  Curtis,  the  hotel- 
keeper,  who  used  sometimes  to  be  path-master,  and  used 
sometimes  to  level  the  track  where  it  passed  round  his  barn 
or  stable. 

If  this  is  a  highway  the  township  may  be  indicted  if 
they  let  it  be  out  of  repair,  but  no  one  could  contend  that, 
on  the  evidence  here  given,  the  township  could  be  charged 
with  the  care  of  this  track  as  one  of  its  highways. 

The  point  attempted  is  that  the  plaintiff  reached  Yonge 
street  from  a  public  highway,  and  that  the  duty  of  the 
county  was  to  have  Yonge  street  at  that  spot  in.  a  safe 
condition  for  driving  on  in  the  dark.  But  the  evidence  of 
the  track  being  a  Whitchurch  highway  entirely  fails,  and 
the  position  resembles  that  put  by  Mr.  Kerr,  of  a  person 
happening  to  drive  into  a  dituh  while  attempting  to  make 
his  way  directly  from  a  field  adjoining  the  road  to  the 
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metalled  road  way,  in  place  of  going  by  the  cross-road 
provided  for  the  purpose. 

There  may  have  been  some  idea  of  making  out  this 
long-trodden  track  to  be  a  highway,  not  only  in  Whit- 
church, but  where  it  occupies  part  of  Yonge  street.  This 
idea  suggests  two  observations,  apart  from  the  inadequacy 
of  the  proof  of  the  track  being  by  itself  a  highway.  If  a 
highway,  it  is  not  out  of  repair  ;  and  as  a  highway  simply, 
the  duty  to  repair  it  would  not  be  on  the  county. 

Nor  can  anything  turn  on  the  fact  that  the  public  have 
been  accustomed  for  a  long  time,  though  without  legal 
right,  to  use  this  track  as  an  access  to  the  metalled  street, 
because  if  any  duty  could  be  said  to  arise  from  the  acqui- 
escence in  the  user,  a  point  which  is  at  least  very  doubtful 
the  plaintiff  has  not  been  prevented  from  using  it.  There 
would  have  been  no  trouble  if  he  had  kept  to  the  track. 

The  only  question,  after  all,  is,  whether  the  purchaser 
from  the  Crown  of  a  public  toll-road  actually  constructed 
and  in  use,  and  sufficient  for  the  purposes  of  travel  as  far 
as  the  breadth  of  metalled  roadwTay  and  the  junctions  with 
other  highways  are  concerned,  is  bound  to  provide  for 
the  ease  and  safety  of  persons  who  choose  to  travel  on  the 
other  parts  of  the  road,  by  undertaking  to  level,  grade, 
metal,  or  fence  such  other  parts. 

The  corporation  is,  by  the  order  in  council,  to  "  keep  the 
said  roads  and  bridges  thereon,  or  which  may  hereafter  be 
erected  or  built  thereon,  and  all  other  the  works  and  prem- 
ises hereby  transferred,  at  all  times  hereafter  in  thorough 
repair ;"  the  sufficiency  of  the  repair,  for  the  purpose  of 
that  conveyance  or  order  is  to  be  decided  by  an  engineer 
appointed  by  the  Commissioner  of  Public  Works ;  and 
there  is  a  forfeiture  clause  in  case  the  engineer  should  at 
any  time  report,  or  a  grand  jury  present,  that  the  roads  or 
any  of  them,  or  the  bridges  thereon  or  any  part  thereof^ 
are  not  in  sufficient  and  proper  repair  for  the  purposes  of 
travel.  The  "premises"  referred  to,  I  take  to  be  the  toll- 
gates,  toll-bars,  and  toll-houses  specified  along  with  roads 
and  bridges  in  the  operative  part  of  the  conveyance. 
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Now  the  measure  of  the  duty  of  the  defendants  to  the 
public  as  well  as  to  the  Crown  seems  to  be  here  expressed, 
and  except  so  far  as  the  necessity  for  sometimes  building 
a  new  bridge  is  contemplated,  which  is  another  form  of 
repairing  that  portion  of  the  works,  nothing  new  in  the 
way  of  construction  is  required. 

I  think  we  should  allow  the  appeal  with  costs. 

Hagarty,  C. J.O.,  and  Osler,  J.A., concurred  in  the  result; 
agreeing  with  the  opinion  of  the  trial  Judge,  Chief  Justice 
the  late  Sir  Matthew  Cameron. 

Appeal  allowed  with  costs. 


Bowerman  v.  Phillips. 

Creditors'  Relief  Act,  R.  S.  0.  ch.  65,  sec.  10 — Third  party  attaching  judg- 
ment of  another. 

One  creditor  cannot  attack  the  judgment  of  another  and  object  to  his 
sharing  pursuant  to  the  Creditors'  Relief  Act  in  the  distribution  of 
moneys  levied  by  the  sheriff  under  executions  in  his  hands,  on  the 
ground  that  the  note  on  which  such  judgment  was  recovered  was  mis- 
described,  and  the  date  of  its  maturity  was  mis-stated  in  the  writ  of 
summons,  in  order  to  obtain  judgment  earlier  than  could  otherwise  have 
been  done  ;  the  debtor  not  consenting  or  objecting  to  the  recovery. 

Where  the  debt  is  bond  fide  another  creditor  cannot  object  to  the  judg- 
ment merely  because  there  was  a  defence  which  the  debtor  might  have 
set  up  to  the  particular  action. 

Glass  v.  Cameron,  9  0.  R.  712  ;  Macdonald  v.  Boice,  12  Gr.  48,  distin- 
guished. 

Whatever  power  the  Creditors'  Relief  Act  may  give  to  a  creditor  to  con- 
test the  clnim  of  another,  it  does  not  extend  to  the  impeaching  of  a 
judgment  by  a  summary  proceeding  before  the  County  Judge. 

Order  complained  of  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  County  Court,  of  the  County  of  Prince  Edward,  and 
came  to  be  heard  before  this  Court  on  the  30th  day  of  May, 
1888* 

Aylesworth,  for  the  appellant. 
G.  H.  Watson,  for  the  respondent, 
*  Present.—  Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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The  facts  appear  in  the  present  judgments. 

June  29,  1888.  Patterson,  J.  A. — Bowerman  and 
Talcott  are  creditors,  of  Phillips,  and  this  appeal  arises  out 
of  a  dispute  between  them  concerning  money  levied  by  the 
sheriff  out  of  the  goods  of  Phillips.  The  sheriff  had  nine 
executions  against  Phillips  in  his  hands,  Bowerman's  being 
number  six  and  Talcott's  number  seven.  The  money  made 
by  the  sheriff  was  not  over  fifteen  percent  of  the  aggregate 
amount  of  the  nine  executions.  Bowerman's  execution 
being  for  $372,  his  share  under  the  Creditors'  Relief  Act, 
and  as  set  out  by  the  sheriff  in  his  scheme  of  distribution, 
was  $53.24,  which  amount,  if  disallowed  to  him  and  thrown 
in  among  the  other  creditors,  will  yield  less  than  two  and 
a-half  per  cent,  upon  their  claims,  adding  about  $8  to  Mr. 
Talcott's  dividend.  For  that  amount  of  $8  he  attacks 
Bowerman's  judgment  in  the  court  below,  and  $53.24  is 
the  extent  of  Bowerman's  immediate  interest  for  which 
this  appeal  is  brought.  It  is  evident  that  on  neither  side 
is  the  game  worth  the  candle. 

Bowerman  sold  horses  to  Phillips  in  1886  for  $325.  He 
affirms  that  he  sold  them  in  May,  1886,  but  the  promissory 
note  which  he  took  for  the  money  was  dated  the  16th 
July,  1886.  No  explanation  is  given  of  the  difference  of  date. 
The  note  was  at  eighteen  months  after  date,  thus  falling 
due  after  the  middle  of  January,  1888. 

On  the  21st  December,  1887,  an  action  was  commenced 
by  writ  of  summons  by  Bowerman  against  Phillips  ;  an 
appearance  was  entered  by  a  solicitor  ;  on  the  24th  Decem- 
ber a  statement  of  claim  was  delivered ;  and  on  the  4th 
January,  1888,  judgment  was  entered  for  want  of  defence. 

In  the  indorsement  on  the  writ  of  summons,  and  also  in 
the  statement  of  claim,  the  action  was  stated  as  being  for 
$325,  and  interest,  upon  a  promissory  note  dated  the  16th 
May,  1 886,  and  due  eighteen  months  after  date. 

It  is  assume  I  throughout  the  materials  before  us,  and  no 
one  disputes  that  the  $325  was  really  the  price  of  the 
horses. 
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Mr.  Bowerman  speaks  of  Phillips  having  in  November, 
1887,  promised  to  pay  him  the  whole  amount  in  a  few 
days  notwithstanding  that  the  note  was  not  due. 

ff  the  action  had  been  ostensibly  for  the  price  of  the 
horses,  or  even  for  the  amount  of  the  promissory  note 
properly  described,  there  could  be  no  pretence  of  right  in 
a  stranger  to  the  judgment  to  attack  it  merely  because  the 
defendant  did  not  choose  to  avail  himself  of  a  valid  defence. 

The  question  is  whether  Talcott,  or  any  other  creditor 
whose  execution  comes  into  competition  with  that  of 
Bowermar,  can  under  the  circumstances  attack  this  judg- 
ment in  the  way  in  which  it  is  now  attacked. 

What  Talcott  did  was  to  file  an  affidavit  under  R  S.  O. 
1887,  sec.  10,  sub-sec.  4  (formerly  47  Vict.  ch.  10,  sec.  7,  sub- 
sec.  16)  as  a  creditor  is  allowed  to  do  when  he  contests  the 
claim  of  another  creditor  who  has  not  judgment,  but  who 
is  proceeding  under  the  Act  to  obtain  a  certificate  which 
will  be  equivalent  to  an  execution. 

The  provisions  on  the  subject  trench  a  good  deal  on  the 
principle  which  ordinarily  prevents  a  stranger  from  inter- 
fering in  a  contest,  either  before  or  after  judgment,  between 
debtor  and  creditor.  They  do  not  however  apply  to  a  case 
of  judgment  recovered.  Furthermore,  if  the  plaintiff 
Bowerman  had  not  recovered  judgment  but  had  come  in 
under  the  statute,  the  . contest,  which  was  instituted  on  the 
2nd  February,  would  have  been  unavailing,  because  the 
note  was  then  overdue,  and  the  result  would  have  been  to 
let  Bowerman  in  for  the  same  ratable  share  as  has  been 
allotted  to  him  by  the  sheriff. 

The  judgment  appealed  from  is  not  a  judgment  on 
Talcott's  proceeding.  It  is  upon  an  application  by  Bower- 
man on  which  Talcott  was  called  on  to  shew  cause  why  the 
sheriff  should  not  be  ordered  to  pay  over  the  $53.24  to 
Bowerman,  or  why  an  order  should  not  be  made  declaring 
Bowerman's  judgment  to  be  bona  fide,  and  to  have  been 
recovered  for  a  debt  really  and  in  good  faith  due  from 
Phillips  to  him,  and  that  Bowerman  was  really  entitled  to 
the  said  dividend  upon  his  judgment;  and  why  the  pro- 
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ceedings  taken  by  Talcott  should  not  be,declared  null  and 
void. 

The  learned  judge,  after  hearing  argument,  and  both 
sides  having  filed  affidavits,  ordered  that  the  plaintiff's 
application  should  be  dismissed,  and  further  that  the  plain- 
tiff's judgment  and  the  execution  issued  thereon  should  be 
set  aside,  giving  the  costs  of  the  application  to  Talcott. 
That  is  the  order  appealed  against. 

An  objection  was  taken  to  the  right  to  appeal,  under 
sec.  38  of  the  R.  S.  0.  which  gives  an  appeal  from  a  final 
order  upon  any  contestation  matter  or  thing,  but  limits  it 
to  cases  where  the  amount  involved  in  the  question 
exceeds  $100. 

This  is  not,  as  I  have  already  shewn,  an  order  made  upon 
such  a  contestation  as  the  Act  authorizes.  It  is  the  setting 
aside  of  the  judgment  that  is  complained  of ;  and  though 
the  money  which  the  sheriff  has  so  far  been  able  to  levy 
gives  a  dividend  of  less  than  $100  to  the  plain tiff,  non 
constat  that  further  moneys  may  not  be  made. 

The  order  asked  for  against  the  sheriff  cannot  properly 
be  said  to  be  a  proceeding  under  the  Act.  If  the  money 
is  applicable  to  the  plaintiff's  execution,  the  plaintiff's  right 
to  it  and  his  remedy  against  the  sheriff  stand  on  the  same 
footing  as  if  his  was  the  only  execution,  or  as  if  there  was 
enough  to  pay  every  one. 

Whatever  power  the  statute  gives  to  a  creditor  to  con- 
test a  claim  advanced  by  another,  it  does  not  extend  the 
power  to  the  impeaching  of  a  judgment  by  a  summary 
proceeding.  A  charge  of  fraud  must  be  prosecuted  in  a 
different  way.  The  only  indirect  conduct  here  charged  is 
the  misdescribing  the  promissory  note,  and  though  that 
might  not  unfairly  be  stigmatised  as  asserting  a  claim 
which  at  the  time  was  to  some  extent  a  fictitious  one,  yet 
it  was  for  the  purpose  only  of  accelerating  the  remedy  for 
a  real  debt,  and  in  order  to  accomplish  what  by  an  under- 
standing with  Phillips  could  have  been  done  without  either 
in  appearance  or  in  reality  violating  any  law  or  infringing 
the  rights  of  other  creditors. 
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It  is,  as  I  understand,  chiefly  as  an  abuse  of  the  process 
of  the  court  that  the  learned  Judge  holds  the  judgment 
invalid. 

The  unnecessary  misdescription  of  the  note  in  the  writ 
and  in  the  pleading  certainly  exposes  the  plaintiff  to  that 
charge  ;  but  even  on  that  ground  the  judgment  could  not 
be  set  aside  in  the  absence  of  the  party  against  whom  it  is 
entered. 

While  holding  that  for  these  reasons  the  judgment  ap- 
pealed from  must  be  reversed,  we  must  not  forget,  particu- 
larly when  adjudicating  as  to  costs,  that  it  was  the  plaintiff 
who  invoked  the  interference  of  the  learned  Judge  in  res- 
pect of  the  judgment,  and  asked  him  in  the  absence  of 
Phillips  to  declare  it  bona  fide,  and  for  a  debt  really  due. 

The  Judge  could  not  properly  have  done  so.  He  could 
only  leave  it  as  he  found  it,  subject  to  be  attacked  either 
in  a  summary  way  by  the  proper  party,  or  brought  in 
question  in  an  action  if  it  was  charged  to  offend  against 
any  law. 

We  therefore  simply  allow  the  appeal,  and  direct  that 
the  application  of  the  plaintiff  in  the  court  below  be  dis- 
charged without  costs,  leaving  him  to  his  ordinary  remedy 
against  the  sheriff  for  the  money.  The  proceedings  initiated 
by  Talcott  under  the  assumed  authority  of  the  Act,  being 
unauthorized  and  outside  of  any  provision  of  the  Act,  will 
not  stand  in  his  way. 

We  give  no  costs  of  the  appeal. 

Osler,  J.  A. —  fhe  learned  Judge  gave  effect  to  Talcott's 
contestation  by  holding  that  the  plaintiff 's  judgment  was 
not  a  bona  tide  judgment,  and  had  been  improperly 
obtained,  and  he  therefore  set  it  aside.  There  is  no  reason 
to  suppose  that  he  wouid  have  held  that  the  plaintiff  was 
not  entitled  to  be  ranked  in  the  sheriff's  distribution  scheme 
for  any  other  reason.  If  the  judgment  stands  there  is 
nothing,  as  far  as  appears,  to  impeach  that  right 

That  Phillips  was  really  indebted  to  the  plaintiff  on  the 
promissory  note  sued  on  is  not  disputed,  and  it  seems 
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equally  clear  that  the  note  was  not  actually  due  at  the 
time  the  action  was  brought,  nor  until  nearly  a  month 
afterwards.  The  plaintiff  however  chose  to  bring  his  action 
taking  the  chance  of  Smith's  defending  it,  apparently 
having  a  pretty  well  grounded  assurance,  from  what  had 
previously  passed  between  them,  that  he  would  not  do  so. 

In  such  circumstances  it  appears  to  me  that  if  the  judg- 
ment debtor  does  not  complain  no  one  else  is  in  a  position 
to  do  so.  The  judgment  and  execution  have  been  obtained 
for  a  real  debt  and  certain  legal  consequences  follow  as  to 
sharing  in  the  equal  distribution  of  the  money  in  the 
sheriff's  hands.  A  creditor  (it  cannot  now  be  said  a  rival 
creditor)  can  no  more  complain  of  such  a  proceeding  than 
of  a  judgment  obtained  upon  a  demand  note  substituted  by 
the  debtor  for  the  original  security  to  enable  the  holder  to 
obtain  a  speedy  judgment,  or  even  of  one  obtained  upon 
an  order  for  judgment  made  by  consent  of  the  debtor. 
No  unjust  preference  or  priority  is  obtained  by  any  credi- 
tor, and  the  policy  of  the  law  which  encourages  the  equal 
distribution  of  the  debtor's  estate  among  his  creditors  is 
thereby  promoted. 

Under  the  Absconding  Debtors'  A.ct  as  it  formerly  stood, 
K  S.  O.  ch.  68,  sec.  21,  a  judgment  collusively  obtained 
even  for  a  real  debt  for  the  purpose  of  defeating  the  equal 
distribution  of  the  estate  of  the  absconding  debtor  might 
be  set  aside  or  proceedings  thereon  stayed  at  the  instance 
of  the  attaching  creditor  (Bevan  v.  Wheat,  14  C.  P.  51  ; 
Dickson  v.  McMahon,  14  C.  P.  521  ;  White  v.  Lord,  13  C. 
P.  289.)  If  there  was  no  reason  to  doubt  the  bona  fides  of 
the  debt,  the  judgment  was  left  as  the  foundation  of  a  writ 
of  attachment  under  which  the  creditor  came  in  on  equal 
terms  with  the  others.  I  refer  to  this  provision  merely  to 
shew  that  special  legislation  was  necessary  to  enable  one 
creditor  to  attack  the  judgment  of  another  upon  any  such 
ground  as  is  here  relied  upon.  It  is  now  repealed,  as  an 
execution  creditor  no  longer  gains  any  preference  over  the 
attaching  creditor  by  priority  in  point  of  time  (46  Vict.  ch. 
6  ;  49  Vic.  ch.  16,  sec.  36;  R.  S.  0.  1887,  ch.  65,  sec.  22; 
ch.  66,  sec.  20.) 
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The  present  case  is  within  the  rule  laid  down  in  such 
cases  as  Turner  v.  Lucas,  1  0.  R.  623,  and  Macdonald  v. 
Crombie,  11  S.  C.  R.  107.  The  case  of  Glass  v.  Cameron, 
9  0.  R.  712,  cited  by  Mr.  Watson  has  no  application  ;  there 
the  plaintiff  had  a  judgment  and  execution  against 
the  defendant  as  executrix,  and  M.  had  a  judgment  and 
execution  against  her  in  her  personal  capacity.  The  plain- 
tiff by  untruly  representing  to  the  Court  that  M.'s  execution 
had  expired  obtained  an  order  to  amend  his  own  judgment 
and  execution  nunc  pro  tunc  into  a  judgment  and  execu- 
tion against  the  defendant  personally,  thus  obtaining  in 
appearance  at  least,  priority  over  M.,  whose  execution  had 
in  fact  been  duly  renewed.  It  was  held  that  M.  was 
entitled  to  intervene  to  set  aside  the  order  and  amendment 
which  had  only  been  obtained  in  consequence  of  the  plain- 
tiff's direct  misrepresentation  of  M.'s  own  position.  The 
difference  between  that  case  and  the  present  is  obvious. 
Nor  is  there  the  least  analogy  between  this  case  and  those 
of  which  McDonald  v.  Boice,  12  Gr.  48,  is  an  example,  in 
which  it  is  held  that  one  creditor  may  attack  the  judgment 
of  another  as  being  fraudulent,  as  for  instance  where  it  is 
recovered  for  a  fictitious  debt.  Where  the  debt  is  bona 
fide  another  creditor  cannot  object  to  the  judgment  merely 
because  there  was  a  defence  which  the  debtor  might  have 
set  up  to  the  particular  action  in  which  the  recovery  is 
had.  The  case  of  Molson's  Bank  v.  McMeekin,  (a)  decided 
at  our  present  sittings  may  be  referred  to. 

Mr.  Watson  objected  that  no  appeal  lay  from  the  order 
setting  aside  the  judgment.  It  is  an  order  made  in  the 
cause,  and  by  the  Judge  of  the  Court  in  which  the  judg- 
ment was  recovered,  and  is  a  final  order.  I  cannot  see 
that  it  makes  any  difference  that  it  is  also  made  in  a 
proceeding  taken  under  the  Creditors'  Relief  Act.  Nor  is 
the  plaintiff  estopped  from  objecting  to  the  order.  It  goes 
far  beyond  any  order  which  the  learned  Judge  was  invited 
to  make  upon  the  motion  before  him. 

I  think  we  should  allow  the  appeal.    The  course  taken 
(a)  Ante  p.  535. 
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by  the  appellant,  first,  in  mis-stating  the  date  of  the  note 
which  if  done  for  the  purpose  of  misleading  the  officer  of 
the  Court  on  entering  judgment  was  extremely  discreditable, 
and  secondly,  in  making  a  wholly  unnecessary  application 
to  the  Judge  below,  out  of  the  order  upon  which  the  appeal 
arises  is  a  sufficient  reason  for  not  giving  costs. 

Hagarty,  C.J.O.,  and  Burton,  J.  A.,  concurred. 


Appeal  allowed  without  costs. 
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Hislop  v.  The  Township  of  McGillivray. 

Municipal  Act  {18S3)secs.  524,  531,  B.  S.  0.  1887,  ch.  184  sees.  524,  531— 
Original  road  allowance — Discretion  of  council  to  open — Mandamus. 

Municipal  councils  cannot  be  compelled  by  mandamus  to  open  for  travel 

an  original  road  allowance. 
Whether  they  will  do  so,  is  a  matter  which  rests  entirely  in  the  discretion 

of  the  council. 

Judgment  of  the  Q.  B.  D.  12  0.  R.  749,  affirmed  on  this  ground. 
Sees.  524,  531,  of  the  Municipal  Act  considered. 

The  general  duty  to  repair  imposed  by  the  latter  exists  only  in  regard  to 
travelled  roads,  and  not  to  roads  which  have  never  been  opened.  Such 
duty  can  only  be  enforced  by  indictment. 

Moidton  v.  Haldimand,  12  A.  R.  503,  on  this  point  oref erred  to  and  fol- 
lowed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  12  0.  R.  749,  and 
came  on  to  be  heard  before  this  Court,  on  the  9th  April, 
1888* 

McCarthy,  Q.  C,  and  R.  M.  Meredith,  for  the  appellant. 
Meredith,  Q.  C,  for  the  respondents. 

The  facts  are  fully  stated  in  the  report  of  the  case  in 
the  Court  below. 

May  8,  1888.  Patterson,  J.  A— The  plaintiff  in  his 
statement  of  claim  sets  out  that  he  is  a  farmer  and  has 
for  many  years  owned  and  lived  on  lot  number  eight  in 
the  sixth  concession  of  the  township  of  McGillivray,  which 
abuts  on  the  allowance  for  road  between  the  sixth  and 
seventh  concessions,  and  that  he  has  no  means  of  ingress  to 
or  egress  from  his  lot  by  any  other  road  or  highway  abut- 
ting the  lot. 

The  lot  is  described  as  containing  one  hundred  acres 
and  is,  I  understand,  properly  a  half  lot,  running  to  the 
centre  of  the  concession,  and  having  therefore  no  allowance 
for  road  at  the  rear  and  not  having  any  such  allowance 
between  it  and  the  adjoining  lot  on  either  side. 

*  Present— Hagarty,  C.  J.  O..  Burton,  Patterson,  and  Osler,  J  J.  A. 
86A — VOL.  XV  A.R. 
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The  lights  which  the  plaintiff  claims,  in  this  action  are 
asserted  on  several  grounds  as  formulated  in  paragraphs 
3,  4,  5,  6,  and  7  of  his  statement.  Paragraphs  3  and  4 
charge  the  defendants  with  stopping  up  the  road  allowance, 
and  paragraphs  6  and  7  allege  promises  respecting  it.  All 
that  needs  to  be  said  of  these  four  paragraphs  is  that  they 
are  not  supported  by  evidence,  and  that  no  question 
respecting  them  was  left  to  the  jury. 

.!  The  claim  relied  upon  is  to  be  found  in  paragraph  5,: 
which  is  in  the  words  : 

1  "  5.  It  was  and  is  the  duty  of  the  defendants  to  main- 
tain and  repair  the  said  road  and  to  keep  the  same  in 
repair,  yet  the  defendants  have  not  maintained  and  re- 
paired and  kept  in  repair  the  said  road." 

This  count  might  properly  be  disposed  of  on  the  demurrer, 
which  is  included  in  the  defence  as  pleaded,  on  the  ground 
that  there  is  no  such  duty  at  common  law  upon  the. 
defendants  as  is  alleged  in  this  paragraph  and  that  it 
asserts  a  wider  duty  than  that  imposed  in  terms  by  the 
statute  which  merely  declares  that  "  every  public  road, 
street  bridge  and  highway  shall  be  kept  in  repair  by  the 
corporation." 

We  may,  however,  disregard  the  pleadings  because  it 
seems  to  have  been  agreed  at  the  trial  that  certain  questions 
should  be  answered  by  the  jury.  It  was  not  agreed 
that  the  jury's  findings  of  fact  should  be  unquestioned ; 
but  the  agreement  as  to  the  questions  to  be  asked  serves 
to  limit  the  range  of  the  discussion. 

The  jury  found  that  the  portion  of  road  in  question  was 
part  of  the  original  allowance ;  that  the  defendants  had 
the  financial  ability  to  make  it  reasonably  fit  for  travel  • 
that  it  is  practicable  to  make  it  reasonably  safe  and  fit  for 
travel  without  encroaching  on  the  lands  adjoining  it;  that 
it  would  have  been  a  reasonable  expenditure  of  money  to 
make  it  fit  for  travel ;  that  the  defendants  had  reason- 
able time  and  opportunity  do  the  works  necessary  to 
make  it  fit  for  travel  or  to  provide  some  other  means 
of  ingress  and  egress  to    his  lot,  No.  8 ;  that  if  the 
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plaintiff  had  not  convenient  means  of  ingress  and  egress 
to  his  lot,  No.  8,  the  want  of  it  was  due  to  the  default 
of  the  defendants ;  that  under  all  the  circumstances  in 
evidence  the  defendants  should  have  made  the  portion 
of  the  allowance  for  road  fit  for  travel ;  and  that  the  de- 
fendants in  determining  not  to  make  the  road  in  question  t 
so  determined  in  good  faith. 

Other  material  facts  on  which  the  argument  has  pro- 
ceeded were  not  matters  of  dispute,  and  it  was  doubtless 
thought  unnecessary  to  formulate  them  in  the  shape  of 
findings  by  the  jury. 

The  plaintiff  bought  lot  8  from  the  Canada  Company 
about  the  year  1849  and  went  to  live  upon  it.  The  allow- 
ance for  road  across  the  front,  or  north  end  of  the  lot,  was 
and  is  still  impassable  by  reason  of  natural  obstructions 
from  steep  hills  and  by  reason  of  two  tracts  of  marshy  land 
where  a  river  twice  crosses  the  line. 

In  order  to  provide  a  practicable  road  for  travel  in 
lieu  of  this  portion  of  the  original  allowance  the  township 
council  about  twenty-five  years  ago  opened  a  road,  which 
is  spoken  of  as  the  forced  road,  and  which,  leaving  the 
concession  line  on  lot  seven,  which  adjoins  lot  eight  on  the 
west,  runs  northerly  and  easterly  through  part  of  the 
seventh  concession  and  rejoins  the  concession  line  at  lot  ten^ 
thus  forming  a  loop  which  nowhere  borders  on  the  plain- 
tiff's lot  eight. 

Efforts  were  made  on  more  than  one  occasion,  on  the 
part  of  the  council  to  accommodate  the  plaintiff  by  providing 
convenient  access  from  his  residence  to  this  forced  road  or 
to  some  other  highway. 

The  object  was  not  attained. 

In  the  Divisional  Court  the  late  Chief  Justice,  Sir  Adam 
Wilson,  whose  opinion  was  not  against  the  abstract  right 
to  maintain  the  action,  considered  that  the  plaintiffs  own 
conduct  in  connection  with  those  projects  disentitled  him 
to  relief  by  mandamus  which  he  asked  for. 

Mr.  Justice  O'Connor,  who  had  tried  the  action,  thought 
87 — VOL.  XV  A.R. 
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the  plaintiff  entitled  to  recover ;  and  the  present  Chief 
Justice  held  that  the  action  should  be  dismissed. 

It  unfortunately  happens  that  the  judgment  written  by 
him  has  been  lost  and  we  have  only  a  summary  by  the 
reporter  to  the  effect  that  Mr.  Justice  Armour  was  under- 
stood to  hold  that  sec.  531  of  the  Municipal  Act  of  1883 
applied  only  to  highways  which  were  highways  in  fact  as 
well  as  in  law  ;  that  the  allowance  for  road  in  question  was 
only  a  highway  in  law  and  not  in  fact ;  and  that  the  opening 
of  it  was  entirely  in  the  discretion  of  the  council,  whose 
discretion  could  not  be  interfered  with  by  the  court  and  that 
under  any  circumstances  indictment  was  the  only  remedy. 

These  conclusions  coincide  so  closely  with  my  own 
opinion  that  I  should  probably  have  simply  adopted  the 
judgment  by  which  they  were  supported  if  it  had  been 
accessible. 

The  plaintiff  asserts  against  the  council  the  right  to  have 
the  concession  road  along  the  front  of  lot  eight  made  into 
a  road  fit  for  travel.  He  owns  the  adjoining  half  of  lot 
seven,  and  has  in  that  way  access  from  his  farm  to  the 
forced  road,  but  he  insists  on  the  right  to  have  a  practic- 
able road  at  the  front  of  lot  eight,  and  if  I  do  not  misunder- 
stand his  claim,  to  have  the  allowance  across  the  whole 
front  of  that  lot  made  practicable  as  a  road.  The  evidence 
shews  that  though  this  is  not  impossible  as  an  engineering 
enterprise  the  expense  would  be  very  great,  and  that  the 
road  is  required  only  for  the  convenience  of  the  plaintiff 
and  his  brother,  who  lives  on  lot  nine,  and  not  for  the 
general  public. 

The  claim  depends  entirely  on  what  is,  in  my  opinion, 
a  misapprehension  of  the  scheme  of  our  municipal  law 
respecting  roads,  and  upon  failing  to  keep  in  mind  the 
distinction  between  highways  which  owe  that  designation 
only  to  section  524  of  the  Act  of  1883,  and  the  highways 
in  relation  to  which  the  decisions  in  English  cases  have 
been  pronounced. 

Section  524  includes,  amongst  ways  that  are  to  be 
deemed  common  and  public  highways,  all  allowances  made 
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for  roads  by  the  crown  surveyors  in  any  town,  township 
or  place  already  laid  out  or  hereafter  laid  out. 

The  system  of  survey  in  laying  out  any  town,  township 
or  place  is  and  always  has  been,  as  a  rule,  to  lay  out  con- 
cessions and  lots  of  uniform  size  and  rectangular  shape,  the 
allowances  for  roads  being  made  at  regular  intervals  between 
concessions  and  lots  without  any  regard  to  the  adaptation 
of  the  ground  for  the  purposes  of  a  highway.  The  inevit- 
able result  is  that  many  such  allowances  can  never  become 
travelled  roads,  either  by  reason  of  absolute  unfitness  or 
by  reason  of  the  outlay  required  to  make  roads  of  them  ; 
and  this  has  always  been  recognized  by  the  Municipal 
Institutions  Acts ;  9  Vict.,  ch.  8,  and  22  Vict.,  ch.  99,  sec. 
319,  which  corresponds  with  sec.  552  of  the  Act  of  1883  ; 
— and  see  sees.  550  (1)  (9),  551  and  565. 

Still  they  remain  statutory  highways,  and  the  rights  of 
the  public  to  such  uses  as  they  are  capable  of  remain, 
unless  they  are  stopped  up  under  section  550,  or  in  posses- 
sion of  a  private  person  and  enclosed  with  a  lawful  fence 
under  the  circumstances  mentioned  in  section  552. 

The  position  of  the  piece  of  the  concession  line  in  front  of 
lot  8,  in  the  view  of  the  statute,  may  be  deduced  from  this 
section  552,  though  the  section  does  not  directly  apply  to 
it.  The  section  deals  with  a  part  of  a  government  allow- 
ance for  road,  "  which  has  not  been  opened  for  public  use 
by  reason  of  another  road  being  used  in  lieu  thereof.'5 
That  exactly  describes  the  place  in  question.  If  the  owner 
of  the  adjoining  lot  has  it  enclosed  by  a  lawful  fence  he  is 
to  be  deemed  legally  possessed  thereof,  as  against  any 
private  person  until  a  by-law  has  been  passed  by  the 
council  for  opening  it.  If  he  has  not  enclosed  it,  which  is 
the  present  case,  the  section  does  not  affect  it;  but,  all  the 
same,  it  is  apart  of  a  government  allowance  for  road  which 
has  not  been  opened  for  public  use. 

When  section  531  enacts  that  every  public  road,  street 
bridge,  and  highway  shall  be  kept  in  repair  by  the  corpo- 
ration and  attaches  to  the  default  in  the  performance  of 
that  duty  the  liability  to  indictment  and  the  responsibility 
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for  all  damages  sustained  by  any  person  by  reason  of  such 
default,  it  is  obvious  that  the  public  highway  intended  is 
not  a  road  allowance  across  precipitous  hills  or  through  a 
lake  or  morass  where  no  sane  man  would  think  of  spending 
money  or  labor  in  the  attempt  to  make  a  road — road 
allowances  of  that  description  may  easily  be  found,  and 
they  are  under  section  524  common  and  public  highways. 
Nor  is  there  any  necessity  for  carrying  the  idea  of  this 
statutory  highway  into  section  531.  We  have  there,  it  is 
true,  the  term,  "  public  highway,"  but  when  we  read  in 
connection  all  the  associated  words,  "  public  road,  street, 
bridge  and  highway,"  as  well  as  have  regard  to  the  pur- 
pose of  the  enactment,  it  is  plain  that  travelled  roads,  &c, 
including  allowances  for  roads  on  which  the  corporation 
has,  by  opening  them,  invited  the  public  to  travel,  are 
intended,  and  not  a  road  which  has  never  been  opened,  but 
in  lieu  of  which  another  has  been  provided  and  is  used  by 
the  travelling  public. 

The  duty  to  repair,  where  it  exists,  and  where  it  is  only 
the  general  duty  created  by  section  531,  can  only  be  en- 
forced by  indictment,  as  was  held  by  Chief  Justice  Armour. 
We  pointed  out  the  same  thing  in  this  Court  in  Moulton  v. 
Haldiwnand,  12  A.R.  503,  where  some  of  us  considered  that 
specific  duties  such  as  those  imposed  by  section  535  on 
county  councils  might  be  enforced  by  mandamus,  but  all 
agreed  that  indictment  was  the  only  mode  of  enforcing 
performance  of  the  general  duty  to  repair. 

On  these  two  grounds  the  plaintiff's  action,  even  if 
prosecuted  on  behalf  of  the  public,  would  fail,  and  it,  of 
course  equally  fails,  so  far  as  he  asserts  rights  simply  as 
one  of  the  public. 

The  same  difficulty,  from  the  duty  created  by  section 
531  attaching  only  with  respect  to  travelled  roads  or  road 
allowances  opened  for  travel,  stands  in  the  way  of  the 
assertion  of  rights  in  the  character  of  owner  of  lot  8,  and 
there  are  other  insuperable  difficulties. 

It  is  a  fallacy  to  regard  our  municipal  corporations  as 
boards  of  commissioners  charged  with  the  care  and  main- 
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tenance  of  the  highways  of  their  districts.  Some  of  their 
functions  under  section  531  may  resemble  those  of  such 
bodies,  though  even  then  they  necessarily  have  a  wide  dis- 
cretion as  to  the  mode  of  performing  the  duty  to  keep  in 
repair  the  roads  with  which  the  section  deals. 
It  must  not  be  forgotten  that  they  are  the  representatives 
of  the  ratepayers  exercising  on  their  behalf  the  discretion 
vested  in  them,  which  discretion  extends  to  (amongst  other 
things)  the  opening  and  stopping  up  of  government  allow- 
ances for  road,  subject  as  to  the  stopping  up,  to  certain 
express  restrictions. 

I  am  not  prepared  to  say  that  the  court  could  properly 
interfere  so  far  as  to  require  a  municipal  council  to  enter- 
tain the  question  of  opening  such  a  road  and  to  exercise  its 
discretion  upon  it ;  but  if  jurisdiction  to  that  extent  could 
properly  be  assumed,  it  could,  as  I  apprehend,  go  no  farther. 

We  have  here  the  fact  found  that  the  council,  having 
considered  the  question,  decided  in  good  faith  not  to  open 
this  allowance. 

My  opinion,  therefore,  is  that  we  should  dismiss  the 
appeal  with  costs. 

Osler,  J.  A. — It  is  shewn  that  in  the  year  1862  the 
defendants,  being  satisfied  that  it  was  impracticable,  or 
nearly  so,  and  at  all  events  extremely  inconvenient  and 
expensive,  to  open  that  part  of  the  original  road  allowance 
which  the  plaintiff  now  seeks  to  compel  them  to  open,  ac- 
quired land  for  the  purpose  of  laying  out  and  constructing 
another  road  in  lieu  thereof  some  300  feet  or  so  to  the 
north.  This  road  they  have  ever  since  maintained  and 
kept  in  repair  and  the  plaintiff  has  always  had  access  there- 
to from  his  farm.  It  does  not  appear  that  the  original  road 
allowance  has  ever  been  sold  or  taken  possession  of  by 
the  person  or  persons  who  gave  the  land  for  the  new  road> 
and  the  council  have  in  the  bona  fide  exercise  of  their  dis- 
cretion always  refused  to  open  and  construct  for  travel  a 
road  upon  the  part  of  the  original  road  allowance  in 
question. 
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It  is  in  my  opinion  a  matter  which  rests^in  the  discretion 
of  the  council  as  representing  the  whole  municipality  to 
determine  whether  they  will  open  for  travel  a  road  over 
any  particular  road  allowance  within  their  jurisdiction. 
When  they  have  so  opened  it,  and  until  they  by  by-law 
legally  close  it,  they  are  no  doubt  bound  by  law  to  keep  it 
in  a  state  of  repair  suitable  to  the  condition  of  the  com- 
munity and  adequate  to  their  wants. 

But  I  am  aware  of  nothing  in  the  Act  which  gives,  as  it 
were,  an  appeal  from  the  discretion  of  the  council  to  a  jury, 
or  to  the  court,  or  imposes  upon  them  any  such  specific 
duty,  or  entrusts  them  with  such  a  power  to  be  exercised 
in  favor  of  persons  specifically  pointed  out,  as  a  Court 
can  direct  the  performance  of.  The  council  must  be  best 
qualified  to  judge,  and  I  think  it  was  intended  that  they 
should  be  the  judges,  having  regard  to  their  intimate 
knowledge  of  the  affairs  and  wants  of  the  municipality, 
whether  from  a  judicial  point  of  view,  or  the  necessities  of 
the  case,  or  otherwise,  it  is  desirable  to  open  any  particular 
road  allowance,  or  whether  the  needs  of  the  community 
may  not  be  better  served  by  opening  a  road  in  lieu  thereof. 

2.  If  the  discretion  of  the  council  was  open  to  review, 
my  opinion  would  be  that  in  the  circumstances  of  this 
case  it  had  been  properly  exercised. 

On  both  grounds,  the  action,  which  is  entirely  novel  and 
a  mere  experiment,  fails,  and  the  appeal  must  be  dismissed. 

Hagarty,  C.  J.  0.  and  Burton.  J.  A.  concurred. 

Appeal  dismissed  with  costs. 


[This  case  has  been  since  carried  to  the  Supreme  Court]. 
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Wells  v.  Lindop. 

Defamation — Slander — Qualified  privilege — Express  malice — Third  trial — 
Judge's  charge — Misdirection  not  occasioning  substantial  miscarriage 
— Consolidated  Ride  791. 

In  an  action  for  slander  where  the  defence  was  that  if  the  defendant  had 
spoken  the  words  (which  he  denied),  the  occasion  was  a  privileged  one, 
there  had  been  two  trials,  each 'resulting  in  a  verdict  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial  for  misdirection  by  the  learned 
judge  in  (among  other  respects)  not  fully  explaining  to  the  jury  that 
unless  the  plaintiff  proved  that  the  words  were  spoken  with  actual 
malice,  he  was  not  entitled  to  recover  : 

Held,  [affirming  the  judgment  of  the  Ch.  D.  14  O.  R.  275]  that  taking 
the  charge  as  a  whole,  and  without  laying  undue  stress  upon  isolated 
expressions,  the  jury  had  substantially  been  told  that  the  occasion  was 
privileged  ;  and  that  unless  they  were  satisfied  that  defendant  had 
abused  the  privilege  and  availed  himself  of  it  to  make  the  statement 
maliciously,  they  should  find  for  the  defendant. 

In  considering  an  objection  for  misdirection,  the  question  is  not  whether 
every  expression  in  a  charge  is  perfectly  accurate,  but  whether  there  is 
any  reason  to  believe  that  a  verdict,  which  is  warranted  by  the  evi- 
dence, has  been  caused  or  induced  by  an  erroneous  enunciation  of  the 
law  by  the  court. 

Per  Patterson,  J.  A. — The  case  was  one  for  the  application  of  Rule  311 
(Consol.  Rule  791)  as,  if  there  was  any  misdirection,  it  did  not  appear 
that  substantial  wrong  or  miscarriage  had  been  caused  by  it. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Chancery  Divisional  Court,  reported  in  14  O.  R. 
275,  where,  and  in  a  previous  report  (13  O.  R.  434),  the 
facts  are  fully  set  forth,  and  came  on  for  hearing  before 
this  Court  on  the  11th  and  14th  of  May,  1888  * 

Aylesivorth  and  JV.  McDonald,  for  the  appellant. 
Osier,  Q.  C,  and  Donahue,  for  the  respondent. 

June  29,  1888.  Hagarty,  C.  J. — A  careful  examin- 
ation of  the  evidence  convinces  me  that  the  verdict  for  the 
plaintiff  was  fully  warranted  by  it.  The  sole  reason 
pressed  upon  us  on  the  appeal  rests  on  close  criticism  of 
the  judge's  charge,  or  rather  on  certain  sentences  picked 
out  of  it  and  separated  from  the  context. 

It  must  be  borne  in  mind  that  no  evidence  was  rejected  ; 
that  the  fullest  latitude  was  allowed  to  both  litigants  in 

*  Present.  —Hagarty,  0.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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the  production  and  examination  of  witnesses ;  that  the 
whole  controversy,  charge,  and  counter-charge,  was  inves- 
tigated at  the  trial,  and  I  am  bound  to  say  that  the  verdict 
for  plaintiff  cannot  be  interfered  with  on  any  thing  appear- 
ing in  the  evidence. 

The  jury  believed,  as  they  had  the  right  to  do,  that  the 
defendant  spoke  the  words  charged  as  slanderous.  He 
referred  the  witness  to  Foster,  uhe  person  to  whom  the  let- 
ter was  written,  from  which  he  stated  he  derived  his  infor- 
mation on  which  he  spoke.  The  witness  accordingly  went 
to  Foster,  and  the  letter  was  produced,  and  the  contents 
discussed  and  told  to  the  jury,  so  that  the  alleged  foun- 
dation of  the  slander  and  defendant's  reason,  as  he  alleged, 
for  uttering  it,  in  short,  the  whole  substance  of  his 
justification  and  the  ground- work  of  his  asserted  privilege 
was  most  fully  and  thoroughly  examined. 

The  jury  were  told  that  if  they  were  satisfied  that  the 
defendant  made  use  of  the  words  without  malice,  "  that  is 
to  say,  that  he  did  it  as  a  reasonable  man  giving  a  reason- 
able answer  to  a  wife  when  she  applied  to  him  for  the 
payment  of  the  husband's  wages.  *  *  *  If  you  think 
that  was  the  case,  then,  in  my  opinion,  the  occasion  would 
be  privileged,  and  your  verdict  should  be  for  defendant." 

Again  he  said  that  if  it  was  said  in  good  faith  the 
occasion  would  be  privileged,  and  defendant  entitled  to  the 
verdict.  I  need  not  repeat  the  rest  of  the  long  extract 
from  the  charge  given  in  the  judgment  in  the  Chancery 
Division. 

I  do  not  think  the  defendant  has  any  sound  reason  for 
objecting  to  the  charge  as  prejudicial  to  him  or  as  calcu- 
lated to  mislead  the  jury.  We  must  read  the  charge  as  a 
verbal  direction  in  reference  to  the  particular  facts  before 
the  court,  not  as  a  scientific  treatise  on  the  nature  of  privi- 
leged communications. 

In  Lord  Bram well's  language :  {Clark  v.  Molyneux,  3 
Q.  B.  D.  at  p.  243)  "  A  summing  up  is  not  to  be  rigor- 
ously scrutinized,  and  it  would  not  be  right  to  set  aside 
the  verdict  of  a  jury  because  in  the  course  of  a  long 
and  elaborate  summing-up  the  judge   has   used  inac- 
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curate  language  ;  the  whole  of  the  summing-up  must  be 
considered  in  order  to  determine  whether  it  afforded  a  fair 
guide  to  the  jury,  and  too  much  weight  is  not  to  be  allowed 
to  isolated  and  detached  expressions." 

The  question  before  us  is  not  whether  every  expression 
is  perfectly  accurate,  but  whether  there  is  any  reason  to 
believe  that  a  verdict  which  is  certainly  correct  and  war- 
ranted by  the  evidence  has  been  fouud  against  the  defend- 
ant, not  in  consequence  of  being  the  proper  conclusion  on 
the  evidence,  but  caused  or  induced  by  an  erroneous 
enunciation  of  the  law  by  the  court. 

I  think  the  defendant  had  the  full  benefit  of  an  explicit 
direction  that  if  he  spoke  the  words  in  good  faith,  using, 
as  it  were,  and  not  abusing  his  privilege,  that  he  was  pro- 
tected, and  was  entitled  to  a  verdict. 

There  have  been  two  trials,  each  resulting  in  the  plain- 
tiff recovering.  The  Chancery  Division,  after  full  con- 
sideration, refused  to  direct  a  third  trial.  I  think  they 
acted  correctly  in  such  refusal. 

Clark  v.  Molyneux,  3  Q.  B.  D.  243,  is  widely  different 
from  the  present  case.  It  was  there  laid  down  that  a  per- 
son may  honestly  make  on  a  particular  occasion  a  defam- 
atory statement  without  believing  it  to  be  true,  because 
the  statement  may  be  of  such  a  character  that  on  that 
occasion  it  may  be  proper  to  communicate  it  to  a  particular 
person  who  ought  to  be  informed  of  it. 

Here  there  is  no  such  suggestion.  The  defendant  at 
once  referred  to  his  authority  for  making  the  statement, 
and  the  authority  was  at  once  referred  to,  and  everything 
connected  with  the  matter  fully  discussed. 

It  is  laid  down  that  it  is  proper  to  tell  the  jury  that  the 
occasion  was  privileged,  and  unless  they  were  satisfied 
that  the  defendant  availed  himself  of  it  to  make  the  state- 
ment complained  of  maliciously  that  they  should  find  for 
defendant.  I  think  that  in  effect  the  defendant  had  the 
benefit  of  a  direction  substantially  affirming  this  view  of  the 
law,  as  will  appear  in  the  extract  from  his  charge  quoted 
in  the  Chancery  Division. 
88 — VOX.  XV.  A.E. 
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I  also  think  that  the  jury  were  given  to  understand  that 
assuming  the  occasion  privileged  the  defendant  could  not 
be  liable  unless  he  was  shewn  to  have  spoken  with  actual 
malice. 

A  non-suit  could  not  have  been  properly  granted.  A 
statement  is  found  in  the  evidence  as  to  defendant  saying 
that  the  plaintiff  had  gone  up  with  the  intention  of  steal- 
ing something,  &c.  This  does  not  appear  to  have  been 
commented  on  at  the  trial,  but  it  is  in  evidence. 

On  the  whole  I  am  satisfied  we  should  not  interfere.  I 
would  much  regret  if  a  third  trial  should  be  necessary  on 
so  simple  a  question  of  legal  direction.  To  some  minds  it 
might  well  be  regarded  as  somewhat  of  a  slur  on  our  sys- 
tem of  law  But  as  a  mere  question  of  right  and  wrong,  I 
see  no  ground  for  interference. 

Burton,  J.A. — I  do  not  think  the  learned  Judge's  charge 
is  altogether  free  from  objection,  but  I  concur  with  the  rest 
of  the  Court  in  holding  that  we  ought  not  to  interfere  in 
a  case  which  has  been  twice  tried  unless  we  can  be  quite 
clear  that  the  verdict  is  wrong. 

I  think  it  would  probably  result  in  the  same  way  or  in 
a  larger  verdict  upon  a  charge  however  unexceptionable, 
on  this  ground,  viz. : 

The  jury  have  found  against  the  defendant's  own  evi- 
dence that  he  used  the  words. 

As  he  denies  having  used  the  words  at  all,  his  evidence 
cannot  go  to  support  the  defence  of  privilege  set  up. 

But  he  is  of  course  at  liberty  to  say,  even  if  the  words 
sworn  to  by  the  plaintiff  be  accepted  by  the  jury,  as  here, 
they  disclose  that  they  were  used  on  a  privileged  occasion. 
But  when  a  person  relies  on  privilege  he  must  shew  that 
he  acted  on  that  privilege,  and  not  in  excess  of  it. 

The  defendant  might  have  contented  himself  with  a 
mere  refusal  to  pay  the  wages,  and  if  the  wife  had  gone 
on  to  ask  his  reasons  he  would  have  been  quite  within  his 
rights  in  stating  them,  if  honestly  believing  in  their  truth, 
but  the  statement  given  was  quite  unnecessary  in  reply  to 
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the  mere  demand.  And  in  that  respect  he  may  possibly 
be  regarded  as  a  volunteer.  And  again,  if  the  jury 
believed  the  wife's  statement,  they  could  scarcely,  taking 
that  evidence  with  the  admission  of  the  defendant  that  he 
did  not  then  believe  that  the  plaintiff  had  been  guilty  of 
the  charge  imputed  to  him,  come  to  any  other  conclusion 
than  they  did  in  holding  that  the  defence  was  not  made 
out. 

I  agree,  therefore,  that  we  ought  not  to  interfere. 

Patterson,  J.  A. — I  agree  that  we  cannot  properly 
disturb  this  judgment. 

The  peculiarities  of  the  case  are  such  as  to  make  it  a 
matter  of  difficulty  to  say  how  far  any  of  the  doctrines  on 
which  the  claim  of  privilege  is  based  can  be  applied  to  it. 
For  my  part  I  find  it  impossible  to  apply  them  as  the 
defendant  desires. 

The  plaintiff's  wife  goes  to  the  defendant  to  ask  for 
payment  of  wages  due  to  her  husband  by  the  company  of 
which  the  defendant  is  president.  In  answer  to  her  demand 
he  utters  the  defamatory  words,  saying  that  nothing  is  due 
because  the  plaintiff  had  stolen  certain  property  of  the 
company,  and  adding  further  injurious  aspersions. 

The  defendant  gave  his  own  evidence,  and  all  the  evi- 
dence desired  to  be  given  by  either  party  was  given.  The 
question,  therefore  does  not  arise  precisely  as  it  might  have 
done  if  the  defendant  had  relied  on  his  objection  to  the 
proof  given  on  the  part  of  the  plaintiff.  The  form  of  the 
objection  in  that  case  would  have  been  that  the  occasion 
was  privileged,  and  that  the  presumption  was  against  the 
inference  of  malice. 

There  would,  even  in  that  case,  have  been  evidence  of 
malice  for  the  jury  in  the  fact  that  the  letter  to  which  the 
defendant  referred  as  authority  for  the  charges  he  made 
did  not  bear  out  what  he  said,  in  addition  to  the  evidence 
of  the  manner  in  which  the  words  were  spoken. 

But  the  defendant  repudiates  the  defence  that  he  spoke 
the  words  in  the  honest  belief  of  their  truth.     He  denies 
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ever  having  used  them,  and  says  that  on  all  the  occasions 
when  the  plaintiff's  wife  asked  for  money  he  invariably 
told  her  that  he  did  not  owe  her,  but  to  go  to  Mr.  Forbes. 

The  jury  believed  that  he  did  utter  the  words,  and  we 
must  take  that  to  be  the  fact. 

"  If  the  occasion  is  privileged,"  Lord  Esher  observed  in 
Clark  v.  Molyneux,  3  Q.  B.  D.  at  p.  24.6,  "  it  is  so  for  some 
reason,  and  the  defendant  is  only  entitled  to  the  privilege 
if  he  uses  the  occasion  for  that  reason.  He  is  not  entitled 
to  the  protection  if  he  uses  the  occasion  for  some  indi- 
rect and  wrong  motive." 

We  have  here  a  defamatory  statement,  untrue  in  fact, 
not  founded  upon  false  information,  but  an  exaggerated 
and  colored  version  of  information,  which,  if  correctly 
repeated,  would  have  conveyed  no  charge  of  crime,  and  we 
have  the  presumption  of  good  faith  rebutted  by  the  defen- 
dant himself.  He  does  not  say  that  he  used  the  occasion 
of  the  demand  for  money  to  give  his  real  reason  for  refus- 
ing to  pay  it,  honestly  believing,  though  under  a  mistake, 
that  the  plaintiff  had  stolen  the  things.  Yet  his  reliance 
now  is  on  the  presumption  which,  he  argues,  it  lay  upon 
the  plaintiff  to  rebut. 

Under  the  unusual  circumstances  I  cannot  see  any  rea- 
sonable objection  to  the  charge  of  the  learned  Judge,  and 
I  cannot  conceive  in  what  way,  consistently  with  the  evi- 
dence, a  charge  could  have  been  framed  on  which  the 
defendant  could  have  expected  to  succeed,  so  long  as  the 
jury  accepted  the  plaintiffs  version  of  the  actual  speaking 
of  the  words. 

That  was,  no  doubt,  a  question  for  the  jury.  If  they 
were  not  satisfied  that  the  words  were  spoken  as  alleged, 
the  verdict  should  have  been  for  the  defendant  There  was 
the  evidence  on  each  side,  the  collateral  circumstance  of 
the  wife  going  to  Mr.  Forbes  to  see  the  letter  being  as  con- 
sistent with  one  version  as  with  the  other,  and  grounds  of 
suspicion  of  the  simple  candor  of  the  wife  not  being  alto- 
gether wanting,  one  of  them  being  the  taking  her  friend 
with  her  when  she  went  to  interview  the  defendant.  But 
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when  the  jury  were  satisfied  that  the  words  were  spoken 
it  would  be  hopeless  to  expect  them  to  affirm  the  defend- 
ant's privilege  by  finding  in  his  favor  a  fact  which  he  dis- 
claimed on  his  oath  before  them. 

The  learned  Judge  is  reported  to  have  told  the  jury  that 
if  they  believed  that  the  defendant  did  tell  the  plaintiff's 
wife  that  the  reason  the  company  owed  her  husband  noth- 
ing was  because  he  stole  their  boat,  cooking  stove,  and 
other  things,  the  plaintiff  would  be  entitled  to  their  verdict 
unless  they  were  satisfied  that  at  the  time  the  defendant 
made  use  of  those  expressions  he  did  it  without  malice, 
that  is  to  say,  that  he  did  it  as  a  reasonable  man  giving  a 
reasonable  answer  to  a  wife  when  she  applied  to  him  for 
her  husband's  wages. 

"  If  you  think  that  was  the  case,"  he  continued,  "  then 
in  my  opinion  the  occasion  would  be  privileged,  and  your 
verdict  should  be  for  the  defendant.  If,  on  the  other  hand, 
you  think  it  was  done  without  any  reason  at  all,  and  was 
just  simply  as  an  insult  to  a  woman  on  the  street,  and  cer- 
tainly a  gross  libel  on  her  husband's  character,  if  the 
defendant  had  no  reasonable  belief  for  saying  it,  why  then 
the  plaintiff  would  be  entitled  to  your  verdict ;  but  if  you 
think  it  was  done  in  good  faith  and  in  consequence  of  the 
application  made  by  the  woman  for  her  husband's  wages, 
if  you  are  satisfied  that  that  was  the  reason,  and  that  it 
was  done  in  good  faith,  then,  gentlemen,  I  should  say  that 
the  occasion  was  privileged,  and  the  defendant  would  be 
entitled  to  your  verdict." 

The  objection  taken  at  the  trial,  and  afterwards  urged 
unsuccessfully  before  the  Divisional  Court,  and  now  re- 
newed before  us,  is  that  the  jury  should  have  been  told 
that  it  was  for  the  plaintiff  to  establish  affirmatively  that 
the  words  were  spoken  maliciously. 

The  contention  is  that  the  proper  direction  to  the  jury 
would  have  been  to  the  effect  stated  by  Bramwell,  L.J.,  in 
Clark  v.  Molyneux,  3  Q.  B.  D.  237,  243  : 

"  This  occasion  was  privileged,  and  unless  you  are  satis- 
fied that  the  defendant  availed  himself  of  it  to  make  the 
statements  complained  of  maliciously"  (with  an  explanation 
of  what  is  legally  comprehended  in  that  word)  "  then  you 
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ought  to  find  a  verdict  for  the  defendant,"  and  that  by  the 
language  he  used  he  led  the  jury  to  the  conclusion,  as  Lord 
Bramwell  considered  had  been  done  in  Clark  v.  Molyneux, 
that  the  burden  of  proof  was  upon  the  defendant. 

The  case  differs  materially  from  Clark  v.  Molyneux,  but 
the  general  rule  there  stated  as  applicable  when  defamatory 
words  have  been  spoken  or  written  on  a  privileged  occas- 
ion will  not  help  the  defendant  out  of  his  predicament. 

Our  rule  311,  under  which  a  new  trial  for  misdirection 
is  not  now  a  matter  of  right  unless  in  the  opinion  of  the 
court  some  substantial  wrong  or  miscarriage  has  been 
occasioned  by  it,  may  be  acted  on  in  a  case  like  this  with- 
out fear  of  trenching  on  the  functions  of  the  jury,  and 
without  feeling  that  we  are  speculating  on  what,  under  a 
direction  phrased  as  suggested  by  Lord  Bramwell,  the  ver- 
dict of  this  jury  would  have  been. 

I  do  not  say  there  was  misdirection.  The  whole  evi- 
dence was  before  the  jury,  including  that  given  by  the 
defendant  himself,  from  which  the  opinion  of  the  jury 
must  have  to  a  great  extent  been  formed,  or  which  at  all 
events  did  not  convince  them  of  his  good  faith,  while  in 
the  view  they  took  of  his  denial  of  speaking  the  words,  it 
afforded  ground  for  inferring  that  he  had  not,  in  honesty 
and  good  faith,  attempted  to  express  what  the  letter  had 
informed  him  of,  and  nothing  more ;  to  speak  of  the  plain- 
tiff as  he  was,  "  nothing  extenuate  or  aught  set  down  in 
malice."  It  must,  under  the  circumstances  be  regarded  as 
a  matter  of  words  or  a  turn  of  expression  only,  having  no 
supposable  influence  on  the  result,  whether  the  question 
was,  are  you  satisfied  that  he  spoke  without  malice  or, 
are  you  satisfied  that  he  made  the  statements  maliciously  ? 

The  rule  311  should,  in  my  judgment,  be  acted  on,  even 
if  it  were  clear  that  the  occasion  was  a  privileged  occas- 
ion. That  is  to  my  mind  by  no  means  clear,  and  nothing 
would  be  gained  by  at  present  discussing  it  with  refer- 
ence to  the  peculiar  features  of  the  case. 

I  agree  in  dismissing  the  appeal,  with  costs. 
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Osler,  J.A. — This  case  has  been  twice  tried,  with  the 
same  result  of  a  verdict  for  the  plaintiff ;  and  conceding 
that  not  to  be  in  itself  a  reason  for  refusing  a  third  trial, 
it  is  certainly  one  for  being  very  sure  that  there  has  been 
a  miscarriage  of  justice  on  the  second  before  setting  it 
aside. 

It  appears  to  me  that  the  case  presented  at  the  trial  was 
one  of  the  class  in  which  a  qualified  privilege,  so  to  speak, 
arises,  and  the  question  was  whether  the  defendant  had 
abused  the  privilege  created  by  the  occasion  either  by 
using  language  not  called  for  by  the  occasion,  or  by  tak- 
ing advantage  of  the  occasion  to]make  a  charge  which  he 
did  not  honestly  believe.  This  was  clearly  a  question  for 
the  jury,  and  there  was  evidence,  it  may  be  said  a  good 
deal  of  evidence,  which  could  not  have  been  properly  with- 
drawn from  them  from  which  they  might  infer  that  the 
defendant  was  actuated  by  express  malice,  if  they  believed, 
as  it  would  appear  that  they  did,  that  the  defendant  made 
use  of  the  language  at  all.  I  refer  to  the  manner  in  which 
the  defendant  is  said  to  have  spoken ;  to  the  observation 
repeated  to  the  wife,  the  "  defendant  came  back  and  hol- 
lered to  her  that  plaintiff  only  went  up  there  with  the 
intention  to  kill  somebody  or  steal  something to  the  fact 
that  the  letter  to  Forbes,  the  company's  secretary,  which 
was  the  only  possible  foundation  for  the  defendant's  mak- 
ing any  charge  against  the  plaintiff  for  stealing  the  boat, 
&c,  contained  no  such  expression,  and  the  further  fact  that 
the  defendant  denied  that  he  had  ever  made  the  charge,  and 
more,  that  he  had  no  belief  at  the  time  of  the  alleged 
occasion  that  the  plaintiff  had  committed  theft. 

Taking  the  learned  Judge's  charge  as  a  whole,  without 
laying  too  much  stress  upon  isolated  expressions,  I  think 
the  real  and  substantial  question  whether  the  defendant  was 
actuated  by  express  malice  was  left  to  the  jury  in  a  man- 
ner not  unfavorable  to  the  defendant  or  calculated  to  mis- 
lead them. 

I  therefore  think  the  appeal  should  be  dismissed. 


A  ppeal  dismissed  with  costs. 
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Sun  Life  Assurance  Company  v.  Page. 

Life  insurance — Conditional  application — Waiver  of  Condition  as  to  pay- 
ment of  premium. 

The  defendant  at  the  request  of  the  local  agent  of  the  plaintiff  company 
applied  for  a  policy  of  insurance  on  his  life  and  submitted  to  the  usual 
medical  examination,  at  the  same  time  telling  the  agent  that  he  was 
not  then  prepared  to  pay  the  premium.  By  the  application  the  defen- 
dant agreed  to  accept  the  policy  when  issued,  and  to  pay  the  premium. 
The  company  accepted  the  application  and  sent  the  policy  to  the  agent. 
It  contained  an  express  notice  that  until  payment  of  the  premium  it 
would  be  considered  void  ;  and  by  the  rules  of  the  company  the  agent 
had  no  authority  to  waive  this  condition.  The  agent  called  upon  de- 
fendant with  the  policy  when  he  said  he  was  still  unable  to  pay  the 
premium,  but  told  him  to  let  it  lie,  and  he  would  attend  to  it  in  a  little 
while.  Three  or  four  weeks  after  this  and  without  further  communica- 
tion with  defendant  the  agent  forwarded  the  policy  to  him  by  mail. 
The  defendant  took  no  notice  of  it  and  the  plaintiffs  brought  this  action 
to  recover  the  premium  as  due  upon  a  completed  contract  of  insurance 
and  a  policy  duly  issued. 
The  jury  found  that  the  defendant  signed  the  application  not  intending  it  to 
be  used  as  an  application  and  on  the  representation  by  the  agent  that 
it  would  not  be  used  without  his  consent. 
The  learned  judge  of  the  County  Court  set  aside  the  rinding  as  being 

against  evidence  and  directed  a  new  trial. 
Held,  per  Hagarty  C.  J.  0.  that  there  being  ample  evidence  to  sustain 
the  rinding  of  the  jury  and  none  to  shew  that  the  defendant  had  finally 
assented  to  or  perfected  the  proposed  insurance  a  new  trial  should  not 
have  been  granted. 
Per  Burton  and  Patterson,  JJ.A.,  the  action  failed  because  it  was 
brought  upon  an  executed  contract  and  there  was  no  completed  con- 
tract in  fact,  as  it  appeared  by  the  plaintiffs'  own  declaration  on  the 
face  of  the  policy  that  it  was  not  to  be  operative  until  payment  of  the 
premium  ;  and  no  waiver  of  that  condition  prior  to  or  contemporane- 
ously with  the  delivery  to  the  defendant  was  proved. 
Judgment  of  the  County  Court  of  York  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Judge  of  the  County  Court  of  the  county  of  York, 
setting  aside  a  verdict  rendered  in  favor  of  the  defendant 
and  directing  a  new  trial  to  be  had  between  the  parties 
with  costs  to  abide  the  event. 

The  facts  are  clearly  stated  in  the  present  judgments. 

The  appeal  came  on  for  hearing  before  this  Court  on  the 
26th  of  September,  1888* 

Bain,  Q.C.,  for  the  appellants. 
Reeve,  Q.C.,  for  the  respondent. 

*  Present — Hagarty,  C.  J.  O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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November  13,  1888.  Hagarty,  C.  J.  O.— The  jury 
found  that  the  defendant  signed  the  application  for  insur- 
ance not  intending  it  to  be  used  as  an  application,  and 
that  he  so  signed  it  on  the  representation  by  the  agent 
that  it  should  not  be  used  without  his  consent. 

It  is  impossible  to  say  that  there  was  not  ample  evidence 
(if  believed  by  the  jury)  to  warrant  this  finding.  It  was 
fully  explained  to  the  jury  that  strong  evidence  was 
required  to  meet  the  defendant's  written  agreement.  But 
it  was,  of  course,  open  to  the  defendant  to  resist  the  com- 
pany's claim  by  oral  evidence  that  the  document  was 
obtained  by  misrepresentation  of  the  agent  employed  by 
them  to  obtain  it  from  the  defendant. 

In  such  a  state  of  facts  it  would  require  some  reason- 
ably clear  evidence  to  shew  such  consent  and  an  acceptance 
of  a  policy  of  insurance  based  thereon. 

The  jury  further  find  that  the  defendant  did  not  accept 
the  policy  or  agree  to  accept  it  when  issued,  or  to  pay  the 
first  year's  premium  thereon. 

Now,  starting  with  the  fact  established  that  the  applica- 
tion or  any  action  thereon  was  contingent  on  defendant's 
assent,  we  will  refer  to  the  evidence  of  the  agent  relied 
on  to  prove  such  assent  and  acceptance. 

"  I  told  him  I  had  issued  his  policy' ;  well,  says  he,  I 
cannot  take  that  just  now,  and  you  will  have  to  wait 
awhile,  like  that ;  *  *  says  I,  1  will  call  another  time. 
I  went  away.  I  called,  I  think,  in  about  two  or  three 
weeks  afterwards  with  the  policy  and  had  a  talk  with  him. 
He  was  alone.  He  told  me  the  reason  he  could  net  take 
the  policy  just  now  was  on  account  of  building  costing 
him  more  than  he  expected.  However  he  said  :  '  Let 
that  lay  by  and  he  would  attend  to  it  after  a  little  while/ 
That  is  what  he  said.  I  said,  very  well,  and  I  went  away 
with  it."  He  then  says  he  sent  the  defendant  the  policy 
by  mail  on  3rd  May.  He  thinks  this  was  three  or  four 
weeks  after  the  conversation — no  letter  was  sent  with  the 
policy. 

89— VOL  XV.  A.R. 
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On  cross-examination,  the  witness  said : 

Q.  There  was  never  a  word  said  about  when  the  pre- 
mium was  payable  ?  A.  No,  I  expected  when  I  took  the 
policy  to  him  that  he  would  give  me  a  cheque.  Q.  But 
there  was  not  a  word  said  about  it  ?  A.  No.  Q.  You  did 
take  this  policy  to  him  ?  A.  Yes.  Q.  And  he  would  not 
take  it  ?  A.  No,  he  said  not  just  at  present.  Q.  And  you 
went  on  and  told  a  story  of  bricks  out  of  Toronto  ;  do  you 
want  to  repeat  that  now  ?  A.  Yes.  Q.  What  did  he  say 
about  bricks  ?  A.  The  second  interview  I  had  with  him 
about  it  he  said  he  could  not  take  the  policy  just  now  ;  that 
it  cost  him  rather  more  for  building  than  he  expected,  and 
he  could  not  get  the  brick  in  Toronto,  and  ho  had  to  send 
below  Toronto.  It  cost  him  a  good  deal  to  get  brick.  Q. 
You  are  going  to  swear  to  that  ?  A.  Yes.  Q.  Mr.  Page 
never  got  a  brick  below  Toronto  in  his  life  ?  A.  Well, 
some  parts.  Q.  It  was  on  account  of  the  bricks  ?  A.  Yes. 
Q,  You  took  the  policy  away  with  you  ?  A.  Yes.  Q.  And 
when  you  could  not  get  him  to  take  it,  you  sent  it  by  mail 
to  him  ?  A.  After  that  time,  I  sent  it  by  mail  to  him.  Q. 
You  knew  he  did  not  want  the  policy  ?  A.  No,  he  only 
said  he  could  not  do  so  just  then,  but  after  a  while  he  said 
it  would  be  all  right.  Q.  Do  you  mean  that  you  sent  him 
the  policy  expecting  he  was  going  to  come  over  with  the 
premium  to  you  ?  A.  I  sent  him  the  policy  expecting  he 
would  take  it  and  pay  for  it. 

He  says  he  sent  it  by  Mr.  Gilbert's  direction. 

The  defendant  wholly  denies  the  agent's  evidence  as  to 
his  alleged  statements  about  asking  him  to  call  again,  or 
that  he  would  see  to  it  soon ;  and  swears  that  he  wholly 
repudiated  the  policy,  and  refused  to  have  anything  to  do 
with  it  or  to  insure. 

His  evidence  is  corroborated  by  that  of  his  wife,  both  as 
to  the  repudiation  and  as  to  the  conditional  nature  of  the 
application. 

It  appears  to  me  that  the  rinding  of  the  jury  in  the 
defendant's  favour  as  to  the  conditional  nature  of  the 
application  to  insure,  and  the  representation  of  the  agent 
that  the  defendant  would  not  be  bound  thereby  without 
his  assent,  puts  an  end  to  the  case,  so  long  as  such  finding 
stands. 
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I  have  set  out  all  the  evidence  of  the  agent  as  to  any 
action  of  the  defendant  to  get  over  such  a  finding  of  fact. 
This  evidence  amounts  to  no  more,  assuming  it  all  to  be 
true  and  uncontradicted,  than  that  the  defendant  was  not 
prepared  to  pay  the  premium,  but  told  the  agent  he  must 
wait  till  some  future  period,  and  when  he  called  a  second 
time  he  again  put  him  off,  saying  he  was  not  ready  then 
and  that  he  would  attend  to  it  at  some  future  time,  that 
after  a  while  it  would  be  all  right. 

Now  what  was  all  this  beyond  his  exercise  of  his  right 
to  treat  the  application  to  insure  as  conditional  and  depen- 
dent on  his  own  reserved  right  to  assent  or  dissent  to  or 
from  a  perfecting  of  the  insurance. 

If  the  finding  of  the  jury  that  he  had  such  right  be 
correct,  he  exercised  it  by  refusing  to  close  it  till  some 
future  time. 

With  full  knowledge  of  all  this,  the  agent,  or  rather  the 
company,  enclose  the  policy  to  him  (unexplained)  by  mail. 

It  was  wholly  their  own  doing  to  put  it  into  the  shape 
of  a  formal  contract  before  his  assent  or  concurrence  had 
been  obtained. 

Assuming  that  he  had  the  right  to  complete  or  refuse  to 
complete  the  bargain  set  out  in  the  application,  I  can  see 
nothing  in  the  evidence  to  shew  any  assent  or  final  affir- 
mation by  the  defendant. 

I  am  unable  to  see  on  what  grounds  a  jury  could  pro- 
perly find  that  the  defendant  had  waived  the  conditional 
character  of  his  application  or  finally  assented  to  the  per- 
fecting the  proposed  insurance. 

He  received  a  policy  with  an  express  notice  on  its  face 
that  it  must  be  considered  void  till  payment  of  the  pre- 
mium. It  matters  little  whether  he  ever  saw  or  read  this 
provision.  He  was  not  bound  in  law  to  take  any  notice 
either  of  receipt  of  the  policy  or  of  the  letters  addressed 
to  him. 

I  do  not  think  the  case  calls  for  any  discussion  as  to 
whether,  if  the  defendant  had  died  within  the  year,  his 
representatives  could  have  made  any  claim  on  the  policy. 
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I  repeat  that  the  only  ground  on  which  a  new  trial 
could  be  granted,  would  be  as  to  the  finding  of  the  condi- 
tional nature  of  the  application  on  the  agent's  representa- 
tions. 

I  must  say  that  I  think  the  weight  of  evidence  on  this 
issue  inclines  more  in  the  defendant's  favor  than  against 
him ;  and  I  cannot  see  how  the  verdict  on  this  point  was 
not  reasonable. 

The  signing  of  the  proposal  with  a  reservation  or  oral 
understanding  that  it  was  not  to  be  used,  or  be  binding  until 
something  else  would  be  done,  &c,  is  well  illustrated  in 
the  cases  on  delivering  of  a  deed  as  an  escrow  or  not  to  be 
acted  upon  until,  &c. 

Two  well-known  cases  may  be  noticed :  Bowker  v.  Bur- 
dekin,  11  M.  &  W.  146,  and  Millership  v.  Brooks,  5H.& 
N.  799. 

As  Parke,  B.,  says :  "  though  the  execution  of  the  deed 
was  proved  in  the  ordinary  form,  I  now  take  it  to  be 
settled  *  *  that  in  order  to  constitute  delivery  of  a 
writing  as  an  escrow,  it  is  not  necessary  it  should  be  done 
by  express  words,  but  you  are  to  look  at  all  the  facts  at- 
tending the  execution  to  all  that  took  place  at  the  time^ 
and  to  the  result  of  the  transaction,  and  therefore,  though 
it  is  in  form  an  absolute  delivery,  if  it  can  reasonably  be 
inferred  that  it  was  delivered  not  to  take  effect  till  a  cer- 
tain condition  was  performed,  it  will  nevertheless  operate 
as  an  escrow." 

These  cases  are  commented  on  in  Corporation  of  Huron 
v.  Armstrong,  27  U.  C.  R.  533,  where  the  liability  of  a  cor- 
poration for  the  representations^*'  their  agent  in  obtaining 
a  person's  signature,  is  discussed.  It  would  be  affectation  in 
any  one  conversant  with  the  ordinary  business  of  life,  or 
of  the  experience  to  be  gathered  from  the  litigation  in  our 
courts,  to  deny  all  knowledge  of  the  importunities  with 
which  persons  are  often  pressed  on  the  subject  of  effecting 
insurance  on  life  or  property. 

I  can  see  nothing  improbable  or  unreasonable  in  a  man 
so  pressed  consenting  to  being  examined  and  signing  an 
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application  on  the  promise  and  understanding  that  he 
should  not  be  finally  bound,  or  that  it  should  not  be 
enforced  against  him  except  on  his  final  consent  as  soon  as 
he  found  himself  able  to  pay  the  premium. 

This  the  jury,  in  substance,  find  to  have  been  the  defen- 
dant's case,  and  there  was  ample  evidence  to  support  their 
view. 

I  think  most  men  who  had  made  such  a  conditional 
bargain  would  take  it  for  granted  that  as  long  as  he  did 
not  pay  or  bind  himself  expressly  to  pay,  the  insurance 
could  not  be  forced  upon  him. 

The  learned  Judge,  for  whose  judgment  I  have  the  most 
sincere  respect,  seems  to  me  to  have  placed  great  weight 
on  the  subsequent  conduct  of  the  defendant,  when  the 
policy  was  executed  and  sent  to  him.  I  have  not  been 
able  to  attach  equal  importance  to  anything  done  or  said 
by  the  defendant,  on  the  plaintiffs'  own  shewing,  in  any 
way  to  fix  any  new  liability  on  him. 

I  do  not  think  the  learned  Judge  would  have  interfered 
merely  and  solely  on  the  finding  as  to  the  original  condi- 
tional nature  of  the  bargain. 

I  think  we  must  allow  the  appeal. 

Burton,  J.  A. — I  do  not  suppose  that  any  one  will 
seriously  dispute  the  proposition  that  an  application  for 
insurance,  followed  by  an  acceptance  on  the  part  of  the 
company  with  an  intimation  that  a  policy  would  be  issued 
on  payment  of  the  premium,  would  impose  more  than  a 
moral  obligation  on  the  applicant  to  pay  the  premium  ;  and 
not  even  that  where  the  application,  instead  of  being  the 
voluntary  act  of  the  applicant,  was  brought  about  by 
solicitation  ;  but  that  is  not  this  case.  There  was  not 
merely  an  application  and  acceptance,  but  there  was  an 
agreement  on  the  part  of  the  applicant  to  accept  the  policy 
when  issued  and  to  pay  the  premium. 

If,  therefore,  the  plaintiffs  had  sued  upon  this  agreement 
•claiming  damages  for  a  refusal  to  accept  the  policy,  I  agree 
with  the  learned  Judge  that  the  findings  of  the  jury  on 
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several  of  the  questions  submitted  to  them,  are  so  greatly 
at  variance  with  the  evidence  and  against  the  probabilities 
of  the  case,  that  I,  for  one,  should  have  hesitated  about 
interfering  with  his  discretion  in  setting  aside  the  verdict. 
But  on  reference  to  the  pleadings,  which  in  a  case  of  this 
kind,  should  have  been  printed  in  the  book,  we  find  that 
the  plaintiffs  sue  as  upon  an  executed  contract. 

The  5th  paragraph  contains  this  material  allegation : 

"  The  plaintiffs  duly  issued  the  policy  applied  for  by  the 
defendant,  dated  the  6th  day  of  March,  1886,  and  delivered 
the  same  to  the  defendant." 

This  averment  of  delivery  is  not  only  not  proved  but 
is  disproved.  The  policy  was  sent  up  from  the  Head 
Office  to  the  local  manager  to  be  delivered  only  on  pay- 
ment of  the  premium,  and  by  the  rules  of  the  company 
the  local  manager  had  no  authority  to  waive  this. 

I  am  of  opinion,  therefore,  that  in  this  action  the  plain- 
tiffs must  fail,,  as  there  was  no  completed  contract  of 
insurance. 

It  is  quite  possible,  and  I  think  highly  probable,  that  if 
Mr.  Page  had  died  during  the  year,  the  company  would 
have  been  called  upon  to  pay  the  assurance  money,  and 
unless  they  could  have  established  very  clearly  that  the 
Division  Court  suit,  of  which  we  hear,  was  brought  with- 
out their  authority,  they  would  have  unsuccessfully  resisted 
any  suit  upon  the  policy ;  but  they  cannot,  in  the  face  of 
their  own  declaration  that  the  policy  was  not  to  be  opera- 
tive until  payment  of  the  premium,  be  heard  to  say  that  it 
was  a  completed  contract,  unless  they  establish  waiver  of 
the  condition  prior  to,  or  contemporaneously  with  the 
delivery  to  the  defendant. 

On  this  ground,  I  think  the  action  should  be  dismissed, 

Patterson,  J.  A.,  concurred. 

Osler,  J.  A.,  concurred  in  reversing  the  judgment  on 
both  grounds. 

Appeal  allowed  with  costs. 
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O'Sullivan  v.  Lake. 

Action  for  negligently  valuing  land — Misdirection — New  trial  granted  in 
discretion  of  Court — Practice, 

The  judgment  of  the  Common  Pleas  Division,  (15  0.  R.  544)  affirmed  on 
other  grounds. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Common  Pleas  Division,  directing  a  new  trial  to  be 
had  between  the  parties,  and  came  on  to  be  heard  before 
this  Court  on  the  29th  and  30th  of  November,  1888* 

S.  H.  Blake,  Q.  C,  and  Anglin,  for  the  appellant. 
Robinson,  Q.  C,  and  Maclaren,  for  the  respondent. 

The  facts  appear  in  the  report  of  the  case  in  the  Court 
below,  reported  15  O.  R.  544. 

January  8th,  1889. — The  judgment  of  the  Court  was 
delivered  by 

Hagarty,  C.  J.  0. — The  majority  of  the  Court  are  of 
the  opinion  that  there  was  no  misdirection  in  the  charge 
of  the  learned  Chief  Justice  Cameron  at  the  trial.  The 
circumstances  are,  however,  very  peculiar.  Affidavits  were 
filed  in  the  Court  below  as  to  certain  matters,  which  the 
defendant  pressed  upon  the  Court  required  explanation 
beyond  what  had  appeared  at  the  trial.  We  have,  theref  ore* 
come  to  the  conclusion  that  it  is  better  not  to  interfere 
with  the  order  of  the  Court  below,  directing  the  case  to  be 
submitted  to  the  consideration  of  another  jury,  and  we 
abstain  for  that  reason  from  expressing  any  opinion  on 
the  merits.  We  are  further  of  opinion  that  the  appeal 
should,  under  all  the  circumstances,  be  dismissed  without 
costs. 

Appeal  dismissed  without  costs. 

*  Present — Hagarty,  C.J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A. 

Note. — The  plaintiff  carried  the  case  to  the  Supreme  Court  of  Canada, 
when  the  appeal  was  quashed  on  the  ground  that  the  new  trial  had  been 
granted  as  a  matter  of  discretion,  but  the  defendant  was  refused  his 
costs,  the  objection  as  to  discretion  not  having  been  taken  until  the 
hearing. 


712 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Derinzy  v.  Corporation  of  Ottawa. 

Municipal  Corporation — Highways — Surface   Water — Lands  injured  by 
works  of  corporation — Liability  of  corporation. 

An  action  lies  against  a  Municipal  Corporation  where  by  the  means  of 
their  works  in  grading  their  streets  or  otherwise  they  cause  surface 
water  to  be  discharged  upon  the  lands  of  a  neighbouring  proprietor  to 
his  damage,  if  by  the  exercise  of  proper  care  in  performing  the  work 
such  injury  might  have  been  avoided. 

The  Corporation  of  Ottawa,  in  the  exercise  of  their  right  to  make  drains 
and  ditches  to  carry  off  surface  water  from  several  streets  in  the  neigh- 
bourhood of  the  plaintiff's  property,  so  negligently  executed  the  work  as 
to  cause  damage  to  the  plaintiff  by  the  overflow  of  the  surface  water 
upon  his  lands. 

In  an  action  brought  therefor  the  learned  trial  Judge  nonsuited  the  plain- 
tiff. The  nonsuit  was  subsequently  set  aside  by  order  of  the  Divisional 
Court,  costs  of  the  first  trial  and  of  the  order  to  be  costs  in  the  cause  to 
the  plaintiff  in  any  event.  On  appeal  to  this  Court  the  judgment  of  the 
Divisional  Court  was  affirmed  with  costs.    [Burton,  J. A.,  dissenting.] 

Per  Burton,  J.  A. — There  was  no  evidence  of  negligence,  and  on  that 
ground  the  nonsuit  should  be  upheld. 

This  was  an  appeal  by  the  defendants  the  Corporation 
of  the  City  of  Ottawa  from  a  judgment  of  the  Queen's 
Bench  Division. 

The  statement  of  claim  set  forth  that  plaintiff,  being  a 
florist  and  market  gardener,  became  lessee  of  lot  No.  12  and 
the  adjoining  lot  D.,  on  the  north  side  of  Rideau  Street  in 
Ottawa,  for  five  years  from  the  6th  of  June,  1883  ;  with  a 
right  of  purchase  during  the  continuance  of  the  lease, 
having  a  dwelling  house  and  hot  houses  on  the  property 
in  which  he  had  carried  on  his  business ;  and  alleged  that 
by  reason  of  the  negligent  manner  in  which  the  city  had 
constructed  certain  surface  drains  on  the  said  street  large 
quantities  of  water  which  would  not  otherwise  have  flowed 
upon  the  plaintiff's  land  were  collected  from  several  streets 
and  adjoining  lands  and  discharged  upon  the  plaintiff's 
premises,  whereby  the  same  were  overflowed  and  sub- 
merged, and  the  plants,  flowers,  and  other  crops  of  the 
plaintiff  were  injured,  damaged,  and  destroyed,  and 
claimed  $1,000  damages  in  respect  thereof. 

The  defendants  by  their  statement  of  defence  denied 
that  they  were  guilty  of  the  negligence  complained  of  and 
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submitted  that  the  matters  alleged  in  the  statement  of 
claim  did  not  give  plaintiff  any  right  of  action,  and  claimed 
the  same  benefit  as  if  they  had  demurred. 

The  action  came  on  for  trial  before  Rose,  J.,  on  the  13th 
of  November,  1885,  when  on  application  of  the  defendants 
they  were  allowed  to  add  a  paragraph  to  their  statement 
of  defence,  alleging  that  if  in  the  making  and  construction 
of  the  streets,  they  by  negligence  or  otherwise  caused  the 
flooding  of  plaintiff's  land  they  had  for  more  than  20 
years  before  the  commencement  of  this  action  by  the 
means  and  in  the  manner  charged  in  the  statement  of 
claim  overflowed  and  flooded  and  had  been  accustomed  to 
overflow  and  flood  the  land  of  which  the  plaintiff  was 
tenant  as  alleged. 

After  hearing  the  evidence  adduced,  the  effect  of  which 
appears  in  the  present  judgments,  the  learned  Judge 
directed  a  nonsuit  to  be  entered. 

In  the  following  term  the  nonsuit  was  ordered  to 
be  set  aside  and  a  new  trial  to  be  had  between  the  parties; 
costs  of  the  first  trial  and  of  the  order  to  be  costs  in  the 
cause  to  the  plaintiff  in  any  event. 

The  appeal  came  on  to  be  heard  before  this  Court  on 
31st  of  March,  1887  * 

McCarthy,  Q.  C,  for  the  appellants. 
Allan  Cassels,  for  the  respondent. 

May  10,  1887.  Hagarty,  C.  J.  O. — As  the  pleadings 
stood  at  the  trial  the  claim  can  be  put  in  Mr.  McCarthy's 
words  in  asking  for  a  nonsuit : 

"  The  claim  is  deliberately  founded  upon  the  fact  that 
in  constructing  and  repairing  Daly,  Nelson,  Rideau,  and 
Besserer  streets,  the  corporation  have  negligently  made 
surface  drains  and  water  courses  along  and  upon  the  sur- 
face of  the  said  streets,  and  each  of  them,  whereby  large 
quantities  of  water  which  would  not  have  otherwise 
flowed  on  his  premises."    *  * 

Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 
90 — VOL  XV.  A.R. 
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This  allegation,  if  proved,  would  form  a  cause  of  action. 

I  do  not  see  how,  with  the  testimony  of  the  plaintiff 's 
witnesses  before  us,  we  can  say  that  there  was  no  evidence 
to  leave  to  the  jury  on  this  head  ;  the  evidence  of  the 
first  witness,  Edward  Snare,  civil  engineer,  if  true,  and 
uncontradicted,  would,  as  I  read  it,  have  made  out  the 
plaintiff's  case. 

He  states  that,  but  for  the  grading  and  gutters,  or  side 
drains  on  Rideau  street,  the  water  in  its  natural  flow 
would  not  reach  plaintiff's  premises  in,  the  quantities  that 
it  now  does ;  that  it  would  run  chiefly  in  a  north  westerly 
direction. 

He  says  the  water  channels  conduct  a  good  deal  of 
water  on  to  his  premises.  There  is  no  grating  at  the 
corner,  where  the  plaintiff's  premises  are,  to  carry  water 
into  the  drain  below  the  street,  and  its  only  channel  to 
escape  is  on  to  the  low  land  north  of  the  side  walk,  which  is 
there  much  lower  than  the  centre  of  the  street  on  the 
north  side,  the  south  side  being  much  higher  than  the 
north ;  that  the  sides  of  the  gutters  or  side  drains  are 
imperfect ;  opposite  plaintiff's  land  the  side  walk  is  very 
much  lower  than  the  centre  of  the  road ;  that  the  street 
has  been  raised  by  the  defendants  within  the  last  five 
years  ;  earth  has  been  carted  on  to  it ;  opposite  the  plain- 
tiff's premises  the  water  gets  under  the  side  walk  and 
runs  on  to  him  ;  that  were  it  not  for  Rideau  street  and  its 
construction  and  water-ways,  the  water  would  flow  in  a 
north-westerly  direction;  that  the  construction  of  the  water- 
ways on  Rideau  street  brings  the  water  down  to  Nelson 
street,  and  that  otherwise  it  will  not  come  there  :  that  the 
effect  of  the  filling  up  of  Rideau  street  has  been  to  bring 
water  on  to  the  plaintiff. 

SamuelJames  says,  that  Rideau  street  has  been  levelled 
and  raised  in  many  places ;  twenty  years  ago  there  was  no 
side  walk  on  the  north  side  at  plaintiff's  premises. 

The  whole  of  the  block  is  low  between  King  and  Nelson 
streets,  but  the  north  side  would  not  have  been  any  lower 
than  the  south  side  if  the  street  had  not  been  raised ;  that 
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a  grating  at  the  corner  of  Nelson  and  Rideau  streets, 
would  stop  the  water  a  great  deal. 

Bradbury  says,  no  means  of  escape  for  the  water  coming 
down  Rideau  street  till  it  gets  to  the  plaintiff's  land.  The 
cause  of  the  water  coming  to  that  point  is  the  want  of 
proper  gratings — catch  drains,  and  the  water  is  conducted 
down  by  the  side  channels. 

Ellard,  civil  engineer,  in  the  course  of  his  evidenct, 
gives  the  following  testimony : 

Q.  In  point  of  fact,  as  I  understand  you,  there  is  so  much  water  brought 
to  Rideau  street  that  the  channels  on  Rideau  street  are  not  sufficiently 
deep  or  broad  to  carry  it  off  so  that  at  times  it  overflows  right  and  left? 
A.  It  overflows  to  the  north. 

Plaintiff,  in  the  course  of  his  examination,  says,  that  if 
there  had  been  a  grating  put  in  at  his  place,  he  is  sure  it 
would  have  prevented  the  flood  on  him. 

I  have  a  very  strong  opinion  that  there  was  evidence  to 
leave  to  the  jury.  It  is  quite  unnecessary  to  express  any 
opinion  as  to  its  credibility  ;  but  I  think  the  jury  should 
have  decided  upon  it. 

I  see  nothing  in  the  fact  that  these  streets  had  been 
originally  laid  out  by  the  Government. 

The  defendants  are  charged  with  negligently  construct- 
ing, repairing,  and  making  the  surface  drains,  &c.  The 
defendants  have  to  take  the  land  as  dedicated  for  a  public 
highway,  but  the  dealing  with  it  so  as  to  make  it  a  safe 
and  proper  street  for  a  city,  rested  wholly  with  them.  It 
might  be  an  argument  to  be  urged  on  their  part  that  they 
had  not  the  selection  of  the  line  of  the  street,  and  that 
the  level  of  this  ground,  &c,  made  the  performance  of 
this  statutable  duty  more  difficult. 

It  seems  to  me  to  be  clear  that  in  the  opinion  of  the 
plaintiff's  witnesses,  proper  precautions  had  not  been  taken 
in  the  conduct  of  the  water  along  Rideau  street. 

The  learned  Chief  Justice  of  the  Queen's  Bench,  has 
very  fully  pointed  out  the  apparent  duty  of  a  corporation 
in  the  management  and  drainage  of  roads  and  streets,  and 
I  am  not  at  present  prepared  to  differ  from  his  view. 
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Certain  legal  questions  were  raised  by  the  defendants' 
counsel — the  main  one  being,  that  the  case  disclosed  no 
liability  on  the  defendants  to  the  plaintiff ;  that  they  only 
did  their  duty  in  changing  the  grade  of  the  street,  and  in 
making  side  drains  for  the  water  which,  from  the  level  of 
the  ground  on  which  Kideau  street  was  laid  out,  naturally 
flowed  there. 

But  before  a  municipality  can  raise  the  question  of  non- 
liability to  a  person  on  whose  land  their  drains  discharge 
water  that  would  not  otherwise  be  there  discharged,  they 
must  at  least  shew  that  they  have  done  their  work  with- 
out negligence  ;  and  that  due  care  was  used  to  discharge 
what  they  say  was  their  statutable  duty  in  the  drainage 
and  management  of  this  highway.  The  plaintiff's  wit- 
nesses point  out  what  they  consider  to  be  faulty  and  neg- 
ligent construction  and  management  to  the  plaintiff's 
detriment. 

Here  the  defendants  seek  not  to  disprove  the  charge, 
but  to  shelter  themselves  under  their  alleged  public  duty. 

If  they  had  succeeded  in  disproving  all  charges  of  neg- 
ligence, they  could  then  be  in  a  position  to  raise  the  very 
serious  question  whether  a  private  person  may  be  ruined 
by  their  action  for  the  general  benefit  of  the  public. 

As  far  back  as  11  U.C.R.  89,  in  Brown  v.  Corporation  of 
Sarnia,  the  late  Sir  J.  Robinson  says  : 

"  The  plea  cannot  be  a  sufficient  defence  unless  we  admit 
that  the  municipal  authorities  in  order  to  drain  a  high- 
way, may  bring  down  water  in  any  quantity  upon  the 
land  of  an  individual,  and  may  leave  it  to  rest  and 
stagnate  there,  or  even  to  produce  any  amount  of 
evil,  &c.,  to  his  dwelling-house,  &c,  without  shewing  that 
the  water  could  in  no  other  way  have  been  got  rid  of 
without  throwing  it  on  the  plaintiff's  land,  and  without 
shewing  that  it  was  not  in  their  power  to  lead  it  away 
from  the  plaintiff's  land  after  they  had  conducted  it 
thither." 

This  language  is  peculiarly  applicable  to  this  case. 

In  Perdue  v.  Ghinguacousy ,  25  U.  C.  R  61,  the  last  case  is 
noticed  and  followed.  The  Court  do  not  decide  the  main 
question  now  being  discussed  remarking  : 
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"  Without  positive  legislation,  a  grave  doubt  may  be 
expressed  as  to  the  absolute  right  of  the  conservators  of  a 
highway  to  flood  a  man's  land  and  destroy  his  property 
even  if  no  other  method  of  drainage  be  attainable.  Gener- 
ally, if  public  convenience  requires  the  destruction  of 
private  property,  the  owner  of  the  latter  has  the  right  to 
be  compensated." 

In  Rowe  v.  Rochester,  29  U.  C.  R  at  595,  . the  present 
Chief  Justice  of  the  Queen's  Bench,  delivered  the  judg- 
ment of  the  Court,  denying  the  right  of  the  corporation 
to  throw  water  on  plaintiff's  land  to  his  injury,  even 
though  they  did  the  work  in  the  most  scientific  and  skil- 
ful manner,  and  though  it  may  have  been  absolutely  neces- 
sary to  drain  in  this  manner  to  make  a  good  road. 

The  same  case  came  up  in  22  C.  P.  319,  and  the  same 
rule  is  noticed. 

In  McGarvey  v.  Strathroy,  10  A.  R.  631,  in  this  Court  the 
general  question  was  noticed,  but  negligence  was  averred 
and  proved,  and  the  case  did  not  call  for  its  decision. 

I  do  not  think  we  are  called  on  at  this  stage  of  the 
present  case  to  discuss  it  further. 

I  cannot  see  how  on  the  evidence  adduced,  any  defence 
can  arise  on  the  plea  added  at  the  trial  of  a  twenty  years 
use  of  the  right  to  overflow  the  plaintiff's  land. 

Nor  can  I  accede  to  the  argument  that  the  plaintiff  can 
be  barred  by  his  voluntarily  coming  to  reside  and  build  a 
green-house,  &c,  on  land  known  to  be  previously  liable  to 
be  flooded. 

I  think  the  appeal  must  be  dismissed. 

Patterson,  J.  A. — I  have  no  difficulty  in  holding  that 
on  all  the  questions  of  fact  material  to  the  maintenance 
of  the  plaintiff's  action,  there  was  evidence  for  the  jury  ; 
the  weight  or  value  of  the  evidence  being  of  course  for 
the  jury  and  not  the  Court  to  decide,  so  long  as  it  goes 
beyond  the  scintilla  rule. 

There  was  direct  evidence  that  the  water  which,  after  a 
heavy  rain,  ran  down  Rideau  Street,  sometimes  flowed  on 
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to  the  plaintiff's  lot,  the  water  being  conducted  by  surface 
drains  or  water-ways  at  the  sides  of  the  road  leading  to 
the  lowest  spot,  which  is  at  the  intersection  of  King  Street, 
where  there  was  a  grating  into  the  main  sewer,  but  over- 
flowing those  drains  on  its  way  and  escaping  on  to  the 
lower  level  of  the  plaintiff 's  lands ;  the  water  even  flowing 
across  the  street  from  the  south  to  the  north,  opposite  or 
in  the  neighbourhood  of  the  plaintiff's  land. 

There  was  also  evidence,  open  perhaps  to  more  question 
on  the  score  of  the  reliability  of  the  witnesses  and  their 
means  of  knowledge,  but  still,  as  I  think,  proper  for  the 
jury  to  pass  upon,  that  more  water  was  brought  to  the 
plaintiff's  land  by  these  water-ways  than  would  have 
come  there  before  the  streets  were  constructed ;  and  even 
if  the  land  does  not  get  a  larger  share  of  the  thunder 
shower  'than  it  would  have  got  in  the  old  days  which 
nobody  remembers,  the  evidence  would,  in  my  judgment, 
justify  the  inference  that  it  gets  it  in  a  shape  that  does 
damage  which,  in  the  natural  state  of  things,  would  not 
have  been  done. 

I  do  not  think  I  could  put  this  tendency  of  the  evidence 
better  than  I  find  it  put  by  the  learned  counsel  for  the 
city  in  his  argument  at  the  trial,  as  it  is  noted  by  the 
shorthand  reporter.  Remarking  on  the  fall  of  the  ground 
towards  the  plaintiff's  locality,  he  is  reported  to  have  said, 
"  so  it  is  perfectly  inevitable  that  this  water  which  would 
have  flowed  scattered  over  the  place  according  to  the 
inequalities  of  the  ground  in  a  state  of  nature,  is  now 
forced  into  these  streets  and  must  go  to  Eideau  Street,  and 
so  at  times  inevitably  overflow  at  places  according  to  the 
volume  of  water  and  according  to  the  rainfall."  I  am  not 
at  this  moment  dealing  with  this  last  observation  or  the 
argument  from  the  facts,  but  am  simply  noting  the  bearing 
of  the  evidence  on  one  of  the  issues  of  fact. 

Now,  if  there  was,  as  I  think  there  was,  evidence  of 
these  facts  for  the  jury,  we  have  to  discuss  the  question  of 
the  liability  of  the  defendants  on  the  basis  of  the  other 
facts  on  which  the  evidence  does  not  admit  of  dispute,  and 
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the  assumption  of  a  finding  of  the  disputed  facts  in  the 
plaintiff's  favor. 

In  this  way  the  story  is,  that  the  streets  in  question  are 
allowances  for  roads  made  more  than  forty  years  ago  by 
the  crown  surveyors  in  the  town  of  By-town,  and  became 
by  statute  public  highways ;  that  they  were  formed  into 
streets,  Rideau  street,  at  all  events,  being  constructed  in  ali 
material  respects  as  it  now  exists,  many  years  before  the 
plaintiff  had  any  connection  with  his  present  lot ;  and 
that  from  the  time  of  their  construction  they  have  con- 
veyed water  to  the  lot  in  the  same  manner  and  to  as  great 
an  extent  as  since  the  plaintiff's  occupancy. 

The  plaintiff  is  tenant  of  the  lot  on  a  lease  for  five 
years  from  June,  1883,  at  $40  a  month. 

The  city  council  is  not  charged  with  any  default  in  its 
duty  to  keep  the  street  in  repair.  The  street,  for  all  pur- 
poses of  a  highway,  seems  to  be  well  made  and  in  good 
order.  The  account  of  it  given  by  Mr.  Snare,  a  civil  engi- 
neer, and  a  witness  for  the  plaintiff,  though  in  some 
respects  rather  indefinite,  I  understand  generally  to  be 
that  the  roadway  is  raised  to  some  extent  above  the 
natural  level  of  the  ground ;  but  whether  more  than  the 
result  of  shaping  and  metalling  the  roadway,  seems  not 
clearly  stated.  The  ground  falls  pretty  rapidly  from  south 
to  north.  Rideau  street  runs  east  and  west.  The  plain- 
tiff's lot  on  the  north  side  of  the  street  is  some  three  feet 
lower  than  the  street,  and  the  gutter  or  waterway  on  the 
north  side  of  the  street  is  about  eight  inches  lower  than 
the  crown  of  the  road,  and  is  some  inches  lower  than  the 
gutter  at  the  south  side. 

The  charge  is  negligence  in  the  construction  of  the 
street,  not  with  regard  to  the  public,  but  with  regard  to 
the  plaintiff  individually.  The  allegations  in  the  statement 
of  claim  are  that,  in  constructing  and  repairing  Daly 
Street,  Besserer  Street,  Rideau  Street  and  Nelson  Street, 
they  negligently  made  surface  drains  and  water-courses 
along  and  upon  the  surface  of  the  streets,  whereby  large 
quantities  of  water,  which  would  not  otherwise  have 
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flowed  upon  the  plaintiffs  land,  were  collected  from  the 
streets  and  adjoining  lands  and  discharged  upon  the 
plaintiff's  premises. 

There  is  an  allegation  that  there  was  an  underground 
drain  in  Rideau  Street  sufficient  to  carry  off  the  water  if 
proper  gratings  had  been  made  opening  into  it,  but  that,  I 
apprehend,  does  not  add  to  the  legal  effect  of  the  general 
charge. 

The  essence  of  the  complaint  is,  that  the  defendants,  by 
means  of  their  works,  brought  water  to  the  plaintiff's 
premises,  without  providing  for  carrying  it  past  and  away 
from  him  ;  and  the  injury  is  not  charged  as  the  inevitable 
or  ordinary  consequence  of  the  making  of  the  road,  but  as 
something  that  might  have  been  avoided  by  the  exercise 
of  such  care  as  the  plaintiff  asserts  it  was  the  duty  of  the 
corporation  to  exercise. 

A  charge  of  negligence  in  the  construction  of  highways, 
producing  injury  by  flooding  some  one's  land,  is  not  by 
any  means  a  novelty  with  us.  We  find  the  right  of  action 
sustained  by  a  series  of  decisions  reaching  back  for  over 
thirty  years,  as  in  Brown  v.  Sarnia,  11  U.  G.  R.  89; 
Croft  v.  Peterborough,  5  C.  P.  35  and  141  ;  Perdue  v. 
Chinguacousy,  25  U.  C.  R.  61 ;  Howe  v.  Rochester,  29 
U.  C.  R.  590  ;  Rowe  v.  Rochester,  22  C.  P.  319  ;  Stonehouse 
v.  Ennislcillen,  32  U.  CR.  562 ;  and  recognized  in  others, 
such  as  Hodgins  v.  Huron  and  Bruce,  3  E.  &  A.  169 ; 
McGarvey  v.  Strathroy,  10  A.  R.  631 ;  and  Re  N icicle  and 
Wallcerton,  11  0.  R.  433  ;  but  none  of  those  decisions  cover 
all  the  questions  suggested  by  the  circumstances  now 
before  us. 

The  cases  decided  on  demurrer,  being  four  out  of  the 
six  in  which  the  point  was  directly  raised,  called  for  no 
discussion  of  various  questions  apt  to  arise  at  nisi  yrius, 
where  the  facts  have  to  be  proved  and  found  by  the  jury. 
In  the  other  two  we  have  a  statement  of  the  special 
findings  of  the  juries  which  it  may  not  be  amiss  to  quote. 
I  read  first  from  the  judgment  of  Sir  J.  B.  Macaulay  in 
Croft  v.  Peterborough,  5  C.  P.  141,  at  p.  148 : 
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"  The  second  count,  without  imputing  wrongfulness  in 
raising  the  road,  alleges  negligence  in  the  execution  of  the 
work.  To  this  the  defendants  plead  "  not  guilty,"  thereby 
denying  the  breach  of  duty  or  wrongful  act  alleged.  Now, 
the  breach  of  duty  or  wrongful  act  alleged  is,  that  the  defen- 
dants raised  the  street  in  a  careless  and  negligent  manner — 
that  is  to  say,  raised  a  solid  line  of  road  without  making 
any  drains  or  culverts  or  adopting  any  other  sufficient 
means  to  carry  off  and  away  from  the  plaintiff's  house  the 
water  which  would  otherwise  flow  and  did  flow  from  the 
street  so  raised  into  his  house  and  shop,  as  it  was  their 
duty  to  have  done.  There  was  evidence  of  the  want  of 
precaution  alleged,  and  of  the  consequences,  and  the  jury 
found  that  the  defendants  had  not  constructed  proper 
drains  to  carry  off  the  water  from  the  plaintiff's  premises, 
for  the  want  whereof  the  plaintiff  was  damnified.  On 
this  count  and  plea,  therefore,  the  plaintiff  seems  entitled 
to  a  verdict." 

In  Roiue  v.  Rochester,  29  U.  C.  R.  590,  Wilson,  J.,  who 
gave  the  judgment  of  the  Court,  expressed  his  own  opin- 
ion that  the  defendants  were  liable  without  allegation  or 
proof  of  negligence ;  but  that  cannot  be  taken  to  be  the 
judgment  of  the  Court,  because  negligence  was  charged  by 
an  amendment  of  the  declaration  after  it  had  been  ex- 
pressly found  by  the  jury.  The  note  of  the  finding  is  at 
page  592  : 

"  The  jury  found  on  questions  left  to  them,  that  the 
defendants,  by  cutting  or  deepening  the  ditches  to  drain 
the  roads,  had  thrown  water  on  the  plaintiff's  land  to  his 
damage,  and  that  they  could,  by  reasonable  exertion,  have 
made  the  drains  for  the  improvement  of  the  roads  without 
injury  to  him." 

The  general  principle  on  which  the  liability  of  the  cor- 
poration rests  is  the  same  on  which  Goghlan  v.  Ottawa,  1 
A.  R.  54,  w^as  decided  in  this  Court  ten  or  eleven  years 
ago ;  the  great  modern  leading  case  on  the  subject  being 
Fletcher  v.  Rylands,  3  H.  &  C.  774  ;  L.  R.  1  Ex.  265 ;  L.  R. 
3  H.  L.  330 ;  and  the  important  question  is,  how  that 
principle  is  to  be  applied  in  this  case  in  view  of  the  duty 
of  the  council  to  keep  the  roads  in  repair  andfof  the  obli- 
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gation  to  "  make  to  the  owners  or  occupiers  of,  or  other 
person?  interested  in,  real  properfc}7  entered  upon,  taken  or 
used  by  the  corporation  in  the  exercise  of  any  of  its 
powers,  or  injuriously  affected  by  the  exercise  of  its 
powers,  due  compenation  for  any  damages  necessarily 
resulting  from  the  exercise  of  such  powers,  beyond  any 
advantage  which  the  claimant  may  derive  from  the  con- 
templated work."    46  Vict.  ch.  18,  sec,  486  (0.) 

One  point  taken  for  the  defendants,  was  that  the  plain- 
tiff's remedy  was  under  this  compensation  clause  and  not 
by  action ;  and  the  following  language  of  Lord  Chelms- 
ford in  Ware  v.  Regent's  Canal  Co.,  3  DeG.  &  J.,  212,  227, 

was  cited  to  us :  "  But  if  damage  to  the  plaintiff's  lands 
has  been  the  inevitable  result  of  the  proper  execution  of 
the  works,  causing  an  occasional  flooding  in  contradiction 
to  a  permanent  submerging,  then  he  must  be  left  to  his 
remedy  under  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  which  would  alone  apply  to  his  case  accor- 
ding to  the  authority  of  Broadbent  v.  The  Imperial  Gas 
Co.,  7  DeG.  M.  &  G.  436." 

It  seems,  however,  very  clear  that  we  are  not  now 
required  to  consider  in  what  cases  the  compensation  clause 
affords  a  remedy  or  excludes  other  remedies. 

This  action  hinges  on  the  question  indicated  by  Lord 
Chelmsford  in  the  passage  I  have  just  read :  was  the 
injury  "  the  inevitable  result  of  the  proper  execution  of 
the  works  ?"  or,  conversely,  were  they  executed  so  negli- 
gently as  to  occasion  injury,  which  would  not  have  resulted 
if  they  had  been  properly  executed  ? 

It  may  be  that,  under  particular  combinations  of  facts, 
questions  may  arise  touching  the  general  application  of  the 
compensation  clause,  read  in  connection  with  the  arbitra- 
tion sections  393,  etc.,  in  their  present  form,  to  all  cases  in 
which  lands  are  injuriously  affected  by  the  exercise  of  the 
powers  of  municipal  councils  ;  but  whether  any  particular 
case  comes  within  the  statutory  remedy  or  remains  as 
before  1873,  while  compensation  was  provided  only  in 
respect  of  lands  taken  or  entered  upon,  the  corporation 
cannot  be  liable  to  an  action  for  damages  happening  from 
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works  executed  in  the  discharge  of  a  duty  imposed  by 
statute  and  with  proper  skill  and  care. 

So  far,  I  think,  the  matter  is  plain  enough.  But  it  may 
not  always  be  easy  to  say  what  is  proper  skill  and  care. 

Whatever  general  rule  is  formulated  must  apply  to  all 
municipal  corporations  alike,  to  those  of  remote  and 
thinly-settled  townships  as  well  as  to  city  councils. 

No  rule  is  better  settled  or  more  familiar  in  actual 
practice  than  that  the  statutory  mandate  that  "every 
public  road,  street,  bridge  and  highway  shall  be  kept  in 
repair  by  the  corporation,"  is  to  be  interpreted  with  refer- 
ence to  the  widely  varying  conditions  and  requirements  of 
different  localities ;  and  the  rule  or  criterion  of  care  or 
negligence  such  as  we  are  now  discussing  must,  as  it 
strikes  me,  have  something  of  the  same  flexibility. 

A  highway  may,  it  is  true,  be  sufficient  lor  public  travel 
and  yet  create  a  nuisance.  The  roads,  in  Croftv.Peterborough 
5  C.  P.  35  and  141,  and  Rowe  v.  Rochester  29  U.  C.  R.  590, 
were  most  likely  good  roads,  yet  they  did  actionable  mis- 
chief. But  so  long  as  the  duty  of  a  council  in  making  and 
maintaining  roads  is  gauged  partly  by  the  means  at  its  dis- 
posal, and  to  the  extent  of  that  duty  it  is  bound  to  keep  the 
roads  in  repair,  it  could  not  reasonably  be  held  liable,  abso- 
lutely in  and  regardless  of  expense  or  of  the  means  at  com- 
mand, to  provide  against  the  water  escaping  in  times  of 
freshet  from  the  ditches,  which  are  an  essential  part  of 
road-making,  and  which  in  ordinary  times  may  be  quite 
sufficient.  A  more  rigid  rule  of  duty  might,  no  doubt,  be 
imposed,  such  as  was  held  to  exist  in  Ruck  v.  Williams, 
3  H.  &  N.  308,  where  certain  Improvement  Commis- 
sioners were  held  bound  to  provide  against  the  event  of  a 
great  storm  happening  once  in  fifty  years  ;  but  I  take  it 
that  the  duty  in  question  at  present  is  one  which  must  be 
judged  of  in  each  case  with  reference  to  the  circumstances. 

If,  after  exercising  all  the  care  and  doing  everything 
reasonably  required  under  the  circumstances,  of  which  the 
jury  has  always  to  judge,  the  inevitable  effect  is  to  injuri- 
ously affect  some  one's  land,  the  remedy  would  have  to  be 
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sought  under  the  compensation  clause,  if  'it  applied.  See 
Ferrar  v.  Commissioners  of  Sewers,  L.  R  4  Ex.  1 ;  The 
Queen  v.  Vestry  of  St  Luke's,  L.  R.  7  Q.  B.  148.  It  is 
worth  noticing  that  that  clause  itself  provides  only  for 
the  excess  of  injury  over  consequential  benefit  from 
the  work, 

I  make  these  remarks  with  reference  only  to  the  dis- 
charge of  the  ordinary  statutory  duty  to  keep  the  works 
in  repair,  and  without  attention  to  the  different  consider- 
ations which  might  arise  where  alterations  or  improve- 
ments are  undertaken,  such,  e.  g.,  as  were  in  question  in 
McGarvey  v.  Strathroy,  10  A.  R.  631 ;  or  if  the  council 
choosing  between  two  modes  of  doing  the  work,  should 
formally  and  by  by-law  decide  upon  the  one  by  which  land 
adjoining  the  road,  would  be  injuriously  affected  •  or  which 
might  arise  in  other  phases  of  the  exercise  of  the  powers 
of  the  council. 

I  have  no  idea  of  laying  down  the  proper  charge  to  be 
given  or  questions  to  be  left  to  the  jury  in  this  case.  I  do 
not  know  what  evidence  may  be  given  at  another  trial;  or 
what  further  evidence  might  have  been  given  at  the  last 
trial.  The  time  when  and  the  circumstances  under  which 
the  roads  were  made,  and  even  the  extent  and  nature  of 
the  work  done  on  them  of  late  years,  were  not  definitely 
explained.  There  was  reference  to  sewers  under  the 
streets  ;  but  when  they  were  made,  was  not  fully  shewn, 
and  at  all  events,  they  came  only  indirectly  into  the  dis- 
cussion. The  right  of  the  plaintiff,  coming  in  as  he  did  in 
1883,  to  maintain  the  action,  though  touched  on  in  argu- 
ment before  us,  does  not  seem  to  have  been  made  a  distinct 
question  at  the  trial,  and  any  attempt  now  to  form  an 
opinion  on  it,  would  be  on  imperfect  or  perhaps  mistaken 
data.  Upon  the  evidence  as  adduced  at  another  trial,  the 
questions  may  be  narrowed  or  may  assume  a  different 
aspect. 

My  object  now  is  mainly  to  guard  against  appearing  to 
hold  that  the  duty  to  protect  the  plaintiff  against  his 
present  cause  of  complaint  is  necessarily  an  absolute  duty, 
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or  indeed  that  the  plaintiff  can  insist  that  any  duty 
towards  him  in  his  relation  to1  this  land  has  been  violated. 
It  may  be  that  when  the  circumstances  are  fully  shewn,  the 
duty  will  be  put  beyond  question,  and  will  appear  to  be 
practically  absolute,  but  I  consider  that  those  questions 
can  only  be  properly  pronounced  upon  in  view  of  ascer- 
tained facts  and  circumstances.  Prima  facie,  I  should  say 
in  view  of  the  circumstances  under  which  the  work  was 
done  which  caused  the  injury,  whether  that  was  the 
original  construction  of  the  streets  or  work  of  later  date. 

I  agree  that  the  case  ought  not  to  have  been  withdrawn 
from  the  jury,  and  that,  therefore,  we  must  dismiss  the 
appeal. 

Osler  J.  A.,  concurred. 

Burton,  J.  A. — I  am  of  opinion  that  the  nonsuit  en- 
tered by  the  learned  Judge  at  the  trial  was  right,  and 
should  not  have  been  interfered  with. 

I  have  carefully  read  the  evidence  and  the  judgment  of 
the  learned  Chief  Justice  in  the  Court  below,  and  am 
unable  to  find  any  evidence  which  it  would  have  been 
proper  to  submit  to  the  jury  as  evidence  from  which  neg- 
ligence or  actionable  damage  on  the  part  of  the  defend- 
ants might  properly  have  been  inferred. 

In  order  for  the  plaintiff  to  recover  against  the  defend- 
ants, there  must  be  shewn  some  duty  or  obligation  on  the 
defendants  which  they  have  omitted  or  neglected,  or  in 
the  performance  of  which  they  have  misconducted  them- 
selves or  acted  negligently  and  that  by  reason  of  their 
negligence  damage  has  accrued  to  the  plaintiff ;  if,  there- 
fore, we  interfere  with  this  nonsuit,  we  ought  to  point  out 
very  clearly,  (so  as  to  prevent  a  second  miscarriage)  in 
what  respect  the  evidence  points  to  a  duty  on  the  part  of 
these  defendants  which  they  have  omitted,  or  evidence 
which  goes  to  show  that  the  work  which  they  were  bound 
by  law  to  perform,  has  been  done  in  a  negligent  or  im- 
proper manner. 
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Before  proceeding  to  deal  with  the  evidence,  it  is  as  well 
to  give  a  short  outline  of  the  undisputed  facts. 

The  plaintiff's  land  lies  much  lower  than  the  ordinary 
level  of  land  about  it,  and  consists  of  a  lot  at  the  corner 
of  Bideau  and  Nelson  streets. 

The  natural  trend  of  the  ground  in  that  part  of  the 
city  of  Ottawa,  is  a  slope  from  the  south  and  south  east 
northerly,  and  in  its  natural  state,  the  waters  from  the 
higher  land  to  the  south  would  overflow  this  particular 
property,  and  would,  as  it  lies  lower  than  other  lands 
about  it,  leave  water  upon  it  after  every  heavy  storm. 

The  streets  were  laid  out  by  the  government  about  forty 
years  ago,  and  were  constructed  presumably  by  the  defend- 
ants, but  for  aught  that  appears,  they  may  have  been  so 
constructed  by  the  owners  of  the  adjacent  land  more  than 
twenty  years  before  the  injury  in  question,  and  not  a 
single  witness  proves  that  more  water  is  now  brought  on 
the  plaintiff's  land  than  was  brought  there  before  the 
streets  were  constructed. 

The  work  that  has  been  done  since  the  roads  were  origi- 
nally constructed,  consists  of  the  ordinary  repairs  which 
the  defendants  are  bound  to  make  in  the  bond  fide  execu- 
tion of  their  public  duties  ;  and  it  is  admitted  on  all 
hands  that  this  has  been  done  in  a  proper  manner.  There 
has  been  no  change  of  level  or  grade  beyond  that  abso- 
lutely necessary  in  forming  the  crown  of  the  road. 

The  plaintiff,  in  his  depositions,  admits  "  Bideau  street 
was  raised  a  few  years  before  I  went  to  live  on  the  lots. 
It  has  not  been  raised  since  ;  no  change  has  been  made  in 
either  Bideau  street  or  Nelson  street  to  my  disadvantage 
since  I  have  lived  there." 

Although  the  principal  witness  for  the  plaintiff  speaks 
rather  flippantly  of  more  water  being  brought  upon  the 
land  by  the  construction  of  the  street  than  formerly,  he 
had  no  more  knowledge  than  I  have  of  how  the  water 
flowed  before  the  construction  of  the  street,  and  when 
we  find  him  making  the  statement  that  if  the  street  were 
not  raised  in  the  middle  as  it  is,  but  was  on  a  level,  the 


XV.]  DERINZY  V.  CORPORATION  OF  OTTAWA.  727 

slope  being  from  the  south,  there  would  not  be  as  much 
water  go  over  the  plaintiff's  land  as  now,  his  evidence 
does  not  commend  itself  to  one  as  very  logical,  although 
that  is  a  matter  with  which  we  are  not  dealing  at  present ; 
but  assuming  the  fact  to  be  that  more  water  is  brought 
upon  the  plaintiff's  land  than  before  the  construction  of 
these  streets,  of  which  there  is  literally  no  evidence,  I  fail 
to  see  how  that  would  give  a  cause  of  action  in  the  absence 
of  negligence  in  the  construction  of  the  work  itself  ;  the 
plaintiff  might  not  be  remediless,  but  might  be  entitled  to 
compensation  under  the  compensation  clauses  of  the  Muni- 
cipal Act. 

It  is,  however,  quite  possible  that  even  under  the  law  as 
it  now  stands,  the  Legislature  deemed  it  reasonable  that 
compensation  should  not  be  given  in  a  case  like  the  pres- 
ent where  the  corporation  was  merely  performing  the 
statutory  duty  imposed  upon  it  of  keeping  the  streets 
in  repair,  and  confined  it  to  those  cases  only  where  it 
required  some  legislative  action  on  the  part  of  the  council 
to  justify  the  work. 

I  have,  upon  consideration,  although  I  at  first  inclined 
to  a  different  view,  come  to  the  conclusion  that  it  was 
not  their  intention,  in  such  a  case  as  this,  to  give  com- 
pensation, and  for  the  following  reasons : 

It  is  quite  clear  that  before  the  change  in  the  law 
first  effected  in  1873,  and  now  to  be  found  in  sections 
486  and  398  of  the  Municipal  Act,  no  action  would  lie 
against  the  corporation  as  for  a  wrong  at  the  suit  of  a 
person  whose  property  was  injuriously  affected  by  an  act 
done  under  the  general  powers,  or  under  a  by-law,  so 
long  as  the  work  was  done  in  conformity  with  the  power 
and  without  negligence. 

The  Act  of  1873,  sec.  373  is  sec.  486  of  the  present 
law,  might  seem  at  the  first  blush,  to  give  compensation 
in  the  case  of  consequential  injuries  in  all  cases,  but 
when  read  in  connection  with  sections  389  and  393,  it 
seems  very  doubtful  whether  the  Legislature  did  not  in- 
tend to  leave  them  without  remedy  in  a  case  where  the 
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municipality  is  merely  carrying  out  their  general  power 
of  keeping  the  highways  in  repair  ;  for  instance,  section 
486  refers  to  the  contemplated  work,  and  section  393, 
whilst  using  the  words  injuriously  affected,  shows  that  it 
refers  to  some  work  done  under  a  by-law ;  and  there  is 
no  provision  to  be  found  in  any  part  of  the  Act  which 
renders  it  compulsory  on  the  council  to  appoint  an  arbi- 
trator except  in  such  cases.  It  would  seem,  therefore,  to 
be  a  casus  omissus  or  a  deliberate  determination  of  the 
Legislature  not  to  give  compensation  in  such  cases,  but  it 
cannot  affect  the  question  we  have  before  us  of  an  action 
lying  in  such  a  case. 

Where  a  statute  authorizes  a  thing  to  be  done,  and 
does  not  expressly  authorise  compensation,  then  the  doing 
of  the  thing  authorised,  is  damnum  absque  injuria,  and 
the  plaintiff  is  without  remedy. 

Seethe  Governor,  &  Co.,  of  the  British  Plate  Manufac- 
turers v.  Meredith,  4  T.  R  794,  which  is  the  earliest  case 
on  the  subject ;  Dungey  v.  The  Mayor  of  London,  38  L. 
J.  C.  P.  298,  which  is,  I  believe,  the  most  recent. 

If  the  law  throws  this  obligation  upon  the  defendants 
performing  a  public  duty  and  deriving  no  advantage  to 
themselves  personally,  and  the  work  itself  has  been  done 
properly,  they  cannot  be  liable  to  be  sued. 

The  law  is  briefly,  but  very  correctly  stated  in  a  few 
words  in  Hodgins  v.  Bruce,  3  E.  &  A.  169,  thus  : 

If,  however,  the  defendants  have  done  their  work  so 
negligently  and  unskilfully  that  by  reason  thereof  the 

plaintiff  has  "  sustained  special  damage,  he  may,  notwith- 
standing the  statute,  still  maintain  an  action  for  redress 
in  respect  of  the  special  damage  resulting  from  the  neg- 
ligence." 

The  same  rule  appears  to  have  been  adopted  in  all  the 
States  of  the  Union  with  the  exception  of  Ohio.  In 
Alexander  v.  Milwaukee,  16  Wis.  264,  one  of  the  Judges 
states  the  law  thus : 

"  I  concur  in  the  decision  of  the  Court  that  by  the 
weight  of  authority  a  municipal  corporation  or  public 
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agent,  acting  in  pursuance  of  law  and  with  due  care  and 
skill,  is  not  responsible  for  consequential  injury  to  pro- 
perty which  has  not  been  actually  taken  for  public  use, 
occasioned  by  the  construction  of  a  public  improvement, 
though  such  consequential  injury  would,  if  caused  by  an 
individual  or  a  purely  private  corporation,  constitute  a 
good  cause  of  action." 

But  the  learned  Chief  Justice  in  the  Court  below, 
assumes  that  there  was  evidence  of  negligence  inasmuch 
as  the  defendants  had  not  afforded  means  of  carrying  off 
the  water  from  the  gutters  on  the  side  of  the  road  by 
underground  drains,  or  that  there  was  a  breach  of  duty 
on  their  part  in  not  undertaking  to  make  these  under- 
ground drains,  or  to  make  drains  to  connect  with  them  ; 
in  other  words,  that  an  action  lies  against  the  municipality 
for  omitting  to  put  into  operation  its  legislative  powers. 

I  think  no  such  duty  is  cast  upon  the  defendants. 

I  am  quite  free  to  admit  that  if  the  defendants  had 
raised  the  road  making  an  embankment  as  it  were  with- 
out culverts  or  drains  under  it  so  as  to  enable  the  water  to 
pass  under  it  as  it  was  accustomed  to  flow,  and  thereby 
to  pen  it  back  upon  the  plaintiff's  premises,  that  would 
be  negligence  in  the  construction  of  the  work  itself,  which 
would  give  the  plaintiff  a  cause  of  action.  That  was  the 
state  of  things  found  to  exist  in  Croft  v.  Peterborough,  5  C.  P. 
35  and  141,  an  interference  with  the  flow  of  the  water,  which 
might  have  been  prevented  if  the  work  had  been  properly 
constructed  ;  although  there  was  the  additional  element  in 
that  case  that  the  work  was  unauthorized,  no  by-law  having 
been  passed  as  was  necessary,  it  not  being  a  work  which 
the  municipality  had  power  to  do  under  the  statute,  but 
work  which  they  were  only  authorized  to  undertake  after 
the  passing  of  an  enactment  on  the  subject  by  their 
governing  body. 

In  the  present  case,  it  was  admitted  over  and  over 
again  during  the  trial,  that  the  work  was  not  only  pro- 
perly constructed  for  the  purpose  of  a  travelled  road,  but 
no  fault  was  found  with  its  construction  in  any  respect ; 
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the  south  side  of  the  road  being  higher  than  the  north, 
the  construction  of  culverts  so  far  from  relieving,  would 
have  a  tendency  to  bring  down  more  water  on  the  plain- 
tiff's land. 

There  is  nothing  to  show  that  any  possible  change  in 
the  construction  of  the  road  would  have  been  more  bene- 
ficial to  the  plaintiff,  or  that  any  mode  could  have  been 
resorted  to  to  prevent  an  overflow  in  case  of  freshets,  a 
sewer  along  both  streets  with  inlets  at  short  inter vals, 
might  diminish  the  evil  to  some  extent  at  the  expense  of 
filling  the  atmosphere  with  sewer  gas.  Upon  what  ground 
then  are  they  to  be  made  liable  to  an  action  ? 

They  are  bound  by  law  under  all  circumstances  to  keep 
the  streets  in  repair,  and  if  damage  results  from  that  law- 
ful act,  the  remedy,  if  any,  is  by  compensation  ;  but  they 
are  not  bound  to  make  underground  drains  or  to  make 
connections  with  them  if  they  exist  so  as  to  carry  off  sur- 
face water. 

Such  a  case  was  expressly  decided  in  New  York,  Wil- 
son v.  New  York,  1  Den.  595,  where  the  city  raised  the 
grade  of  streets,  forming  an  angle  on  two  sides  of  the 
plaintiff's  premises  without  making  any  drain  or  sewer, 
and  thereby  obstructed  the  natural  flow  of  water,  and 
caused  it  to  run  from  the  street  and  from  the  adjacent 
land  upon  hers,  and  to  stand  there  several  months  in  the 
year.  In  her  declaration  she  alleged  that  the  work  had 
been  carelessly  done,  but  I  suppose  that  she  failed  to 
sustain  this  allegation  in  evidence  for  the  Court  held  it 
was  damnum  absque  injuria. 

The  plaintiff's  complaint  is  in  the  following  words  : 

"  3.  The  defendants  for  several  years  before  and  since 
the  said  6th  day  of  June,  1883,  in  constructing  and 
repairing  Daly  street,  Besserer  street,  Rideau  street,  and 
Nelson  street,  in  the  said  city  of  Ottawa,  negligently 
made  surface  drains  and  water  courses  along  and  upon 
the  surface  of  the  said  streets,  and  each  of  them  whereby 
large  quantities  of  water  which  w^ould  not  otherwise  have 
flowed  upon  the  plaintiff's  said  premises,  were  collected 
together  from  the  said  streets  and  adjoining  lands,  and 
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were  from  time  to  time  and  at  divers  times  during  said 
term  of  the  plaintiff,  discharged  upon  the  said  premises 
of  the  plaintiff,  thereby  overflowing  and  submerging  the 
same. 

"  4.  Although  there  were  in  the  said  streets  and  par- 
ticularly in  Rideau  street,  aforesaid,  underground  drains 
sufficient  to  carry  oft  the  said  surface  water  and  prevent 
the  same  from  doing  injury  to  the  said  premises  of  the 
plaintiff,  had  sufficient  grates  and  openings  been  made  for 
carrying  off  the  said  surface  water  and  allowing  the  same 
to  escape  and  empty  into  the  said  undergound  drains,  yet 
the  defendants  negligently  neglected  and  refused,  although 
often  requested  to  make  such  grates  and  openings  into 
the  said  underground  drains  for  carrying  off  the  said  sur- 
face water  as  aforesaid,  but  on  the  contrary,  negligently 
suffered,  permitted  and  caused  the  said  surface  water  so 
by  them  gathered  and  accumulated  as  aforesaid  to  dis- 
charge, flow  upon  and  into  and  submerge  the  said  premises 
of  the  plaintiff,  as  aforesaid  and  his  dwelling-house,  hot- 
houses, and  garden  thereon." 

The  corporation  undertook  nothing  in  reference  to 
these  so-called  drains  or  gutters  beyond  leaving  them 
as  usual  on  either  side  of  the  raised  road  way ;  if  it  is 
part  of  the  undertaking,  there  is  nothing  to  show  that 
they  were  not  made  in  a  skilful  and  proper  manner.  These 
gutters,  sufficient  for  all  ordinary  rains,  become  inade- 
quate to  carry  off  immediately  the  waters  of  a  large 
freshet,  not  by  reason  of  any  faulty  construction  or  ob- 
structions in  them,  but,  because  to  carry  off  such  an 
extraordinary  freshet,  would  require  gutters  of  nearly  if 
not  fully  the  width  of  the  street,  so  that  in  effect  the 
plaintiff's  complaint  comes  to  this,  that  although  at  one 
time  these  gutters  were  sufficient  to  carry  off  the  surface 
water,  and  are  still  sufficient  except  in  times  of  long  con- 
tinued rains  or  freshets,  yet  that  now  partly  it  may  be 
by  the  grading  of  the  streets,  and  because  the  town  is 
becoming  to  be  more  densely  built  up,  and  therefore  the 
water  accumulates  more  rapidly  than  formerly,  the  city 
is  bound,  as  is  contended  in  the  complaint,  to  con- 
struct sewers  for  its  removal. 

But  there  is  no  such  duty  cast  upon  them  and  the 
councils,  are  and  ought  to  be  the  sole  judges  of  how  the 


732 


ONTARIO  APPEAL  REPORTS. 


[VOL 


drainage  is  to  be  done.  The  Legislature  has  given  them 
full  discretion  in  such  matters,  and  it  would  be  a  mistake 
and  a  misfortune  to  substitute  the  judgment  of  a  jury 
for  those  of  the  body  to  whom  the  duty  and  the  discre- 
tion are  especially  committed  by  law. 

If  this  is  to  be  called  negligence,  I  see  no  escape  from 
the  necessity  of  submitting  the  propriety  of  all  acts  of 
grading  and  draining  in  all  our  municipalities  to  the 
decision  of  juries,  and  then  we  shall  have  our  municipal 
matters  regulated  and  controlled  not  by  the  responsible 
representatives  of  the  ratepayers  duly  elected  as  the  Legis- 
lature intended,  but  by  a  body  of  jurymen  without  any 
special  knowledge  on  the  subject,  not  interested  in  the 
matter,  and  having  necessarily  to  decide  in  a  hasty  way. 

I  would  also  remark  that  this  being  only  surface  water, 
which  Lord  Tenterden  speaks  of  as  a  common  enemy 
which  every  proprietor  may  fight  or  get  rid  of  as  best  he 
may,  there  was  nothing  to  prevent  the  plaintiff  erecting 
any  barrier  upon  his  own  premises  to  prevent  its  entrance 
upon  his  land. 

I  quite  agree  that  the  municipality  by  reason  of  its  con- 
trol over  streets,  and  the  power  to  grade  and  improve 
them,  have  no  legal  right  intentionally  to  divert  the  water 
therefrom,  and  discharge  it  by  artificial  means  in  increased 
quantities  and  with  collected  force  upon  an  adjoining  pro- 
perty, and  that  I  fully  approve,  therefore,  if  I  may  say  so 
without  presumption,  of  the  correctness  of  the  decision  of 
the  late  Sir  John  Robinson  in  Brown  v.  Sarnia,  11  U.  C. 
R.  89. 

It  arose  upon  demurrer,  and  it  amounted  to  this,  that 
the  corporation  had  diverted  the  water  from  the  swamps 
near  the  plaintiff's  premises,  and  which  previously  did  not 
fiow  over  the  plaintiff's  land  by  cutting  a  ditch  and  throw- 
ing the  water  upon  it.  The  act  was  in  fact  in  the  nature 
of  a  trespass  without  any  sufficient  justification. 

So  far  as  Perdue  v.  Ghinguacousy,  25  U.  C.  R.  61, 
follows  the  lines  of  the  decision  in  Brown  v.  Sarnia,  I 
concur  in  it,  but  I  dispute  its  application  to  a  case  like  the 
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present,  where  the  defendants  did  not  do  an  unauthorized 
act,  as  in  Brown  v.  Sarnia,  but  have  merely  done  what 
they  are  authorized  and  compelled  by  Act  of  Parliament 
to  do,  and  which  they  have  done,  as  is  conceded,  skilfully 
and  without  negligence,  or  have  omitted  to  do  something 
which  it  is  entirely  discretionary  with  them  to  do  or  not. 

In  Perdue's  case,  the  decision  proceeded  a  good  deal  on 
the  form  of  the  plea  in  not  sufficiently  confessing  and 
avoiding  the  injury  complained  of ;  but  if  it  was  intended 
to  decide  that  a  municipal  authority  had  no  power  in  order 
properly  to  construct  or  repair  the  highway  to  carry  the 
surface  water  into  a  public  stream  or  watercourse  which 
crossed  the  highway  and  passed  through  the  plaintiff' s 
land,  I  should  dissent  from  that  decision. 

I  think  the  plea  in  that  case  did  not  answer  the  cause 
of  action  set  forth  in  the  declaration,  and  was  bad  on  that 
ground. 

The  distinction  between  incidental  injuries  resulting 
from  acts  which  the  municipal  body  is  bound  by  law  to  do 
and  direct  injury  accomplished  by  a  corporate  act  which 
is  in  the  nature  of  a  trespass  as  in  Brown  v.  Sarnia,  is 
well  pointed  out  by  Chief  Justice  Cooley  in  Ashley  v. 
Port  Huron,  reported  in  35  Michigan  Reports. 

After  referring  to  a  number  of  cases  in  which  no  action 
was  held  to  lie  for  consequential  injuries  arising  from  doing 
an  act  which  it  was  incumbent  upon  the  corporation  to  do, 
he  refers  to  Myles  v.  Brooklyn,  32  N.  Y.  489,  and  the  com- 
ment made  in  that  judgment  upon  a  number  of  cases  in 
which  the  municipality  had  been  held  liable,  pointing  out 
that  they  were  all  cases  where  the  injury  was  either  the 
result  of  suffering  a  municipal  work  to  be  out  of  repair,  or 
where  the  defendant  had  done  acts  which  were  in  them- 
selves positive  nuisances,  but  furnished  no  ground  for 
holding  a  municipal  corporation  responsible  for  not  pro- 
viding suitable  sewerage,  whether  the  neglect  was  total  or 
partial  only,  arising  from  the  insufficiency  of  a  sewer  to 
discharge  all  the  water  which  it  was  intended  to  carry  off ; 
and  he  then  points  out  that  the  like  injuries  might  result 
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from  a  failure  to  construct  any  sewers  whatever,  but  that 
clearly  no  action  could  be  sustained  for  a  mere  neglect  to 
exercise  a  discretionary  authority.  He  points  out  the 
difference  between  such  cases  and  Brown  v.  Sarnia,  and 
similar  authorities  which  recognize  in  municipal  corpora- 
tions no  exemption  from  responsibility  where  the  injury 
an  individual  has  received  is  a  direct  injury  accomplished 
by  a  corporate  act  which  is  in  the  nature  of  a  trespass 
upon  him. 

The  case  of  incidental  injuries  where  the  defendants 
confine  themselves  to  the  premises  where  they  had  a  legal 
right  to  work,  is  very  distinguishable  ;  and  I  may  say  that 
in  McGarvey  v.  Strathroy,  10  A.  E.  631,  I  placed  my  decision 
solely  upon  the  ground  that  negligence  was  alleged  and 
found,  and  I  adhere  to  that  opinion. 

Stenmeyer  v.  The  City  of  St  Louis,  3  Mo.  App.  R.  256, 
is  in  many  respects  very  similar  in  its  circumstances 
to  the  present,  although  there  existed  much  stronger 
grounds  than  are  alleged  here  for  making  the  defen- 
dants liable.  There  was  no  allegation  in  that  case, 
and  there  is  not  in  this  that  the  grading  of  the  street 
was  done  in  a  careless  or  unskilful  manner;  but  it 
alleged  that  by  the  grading  the  vicinity  of  the  plain- 
tiff's premises,  became  the  lowest  point  in  the  area 
drained  by  an  existing  sewer ;  and  that  thus  a  large  body 
of  surface  water  gathered  in  front  of  the  plaintiff's  pre- 
mises in  case  of  heavy  rains.  And  it  then  went  on  to 
allege  that  the  water  thus  collecting  in  increased  quanti- 
ties after  the  grading  was  done,  the  sewer  became  insuffi- 
cient to  carry  it  off,  and  the  damage  was  produced. 

The  Court  there  held  that,  as  it  appeared  that  the  sewer 
was  well  constructed  and  sufficient  when  constructed,  the 
fact  that  the  defendants  did  not  enlarge  the  sewer  so  as  to 
enable  it  to'  carry  off  the  increased  quantity  of  surface 
water  which  the  new  grading  caused  to  accumulate,  gave 
no  cause  of  action. 

If  it  is  intended,  although  not  so  alleged  in  the  com- 
plaint, to  treat  this  as  an  action  for  negligently  repairing 
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the  highway,  it  fails  for  want  of  any  evidence ;  and  in 
the  face  of  the  admission  of  the  plaintiff's  counsel  at  the 
trial,  that  there  was  no  such  negligence.  If  it  is  placed  on 
the  ground  that  they  negligently  made  surface  drains,  and 
that,  although  often  requested,  refused  to  make  drains  to 
connect  with  the  underground  drains,  it  fails  both  on  the 
ground  that  it  is  not  shown  that  they  undertook  to  make 
any  surface  drains  at  all,  and  because  an  action  will  not 
lie  against  a  municipality  for  refusing  to  pass  a  by-law 
which  would  be  necessary  for  such  a  purpose. 

If  the  level  of  the  street  was  at  any  time  raised  it  was 
as  the  plaintiff  admits,  long  before  he  acquired  the  pro- 
perty, and  he  could  not  by  the  purchase  of  the  property 
acquire  any  right  to  bring  an  action  which  the  previous 
owner  did  not  care  to  bring  ;  all  that  occurred  since  his 
acquisition,  was  the  repairing  of  the  highway,  which  in 
times  of  freshets  may  have  the  effect  of  throwing  a  greater 
quantity  of  water  on  his  lot. 

Most  of  the  cases  are  reviewed  in  the  case  of  Fleming  v. 
Manchester,  44  L.  T.  N.  S.  5 17 ;  and  in  that  case  a  reference 
is  made  to  Lord  Blackburn's  judgment  in  Geddis  v.  The 
Bann  Reservoir,  in  the  House  of  Lords  (3  App.  Cas.  430.) 
There  the  proprietors  were  held  to  be  liable  because  the 
plaintiff's  land  had  been  overflowed  and  damaged  by  a  flood 
caueed  by  the  omission  of  the  proprietors  to  dredge  the  silt 
out  of  a  water-course,  which  it  was  held  they  were  under  a 
statutory  duty  to  keep  in  proper  order.  And  Lord  Black- 
burn repeats  no  action  will  lie  for  the  doing  that  which 
the  Legislature  has  authorized,  if  it  be  done  without  negli- 
gence, although  it  does  occasion  damage  to  any  one,  but  an 
action  does  lie  for  doing  that  which  the  legislature  has 
authorised,  if  it  be  done  negligently. 

But  it  must  be  negligence  in  doing  the  work  itself,  as 
very  clearly  shewn  in  that  case  ;  the  question  was  whether 
the  powers  given  by  the  Act  of  Parliament  to  the  company 
for  the  convenience  and  due  regulation  of  the  supply  of 
the  water  to  be  kept  in  the  reservoirs  and  conveyed  out  of 
them  into  the  river  Bann,  and  the  powers  "  to  make,  erect, 
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alter, maintain,  scour,  cleanse,  and  keep  proper  and  sufficient 
conduits,  aqueducts,  channels,  water-courses,  &c,  extended 
to  cleaning  and  deepening  the  natural  channel  of  the 
water-course  called  the  Muddock,  into  which  they  had 
poured  their  water,  and  which  they  had  used  as  the  means 
of  conveying  the  water  from  the  reservoir  to  the  Bann. 
If  they  had  no  power  to  interfere  with  the  channel,  it  was 
looked  upon  as  too  clear  for  argument  that  no  action 
would  lie  ;  if  they  had  the  power,  it  was  negligence  in 
them  not  to  exercise  it  and  prevent  the  water  overflowing 
to  the  plaintiff's  injury. 

That  was  an  action  against  persons  who  had  this  privi- 
lege for  their  own  profit,  and  not  as  in  the  present  case, 
against  a  municipal  corporation ;  but  the  plaintiff  would 
have  been  without  remedy  if  the  proper  construction  of 
the  act  had  been  to  allow  them  to  empty  the  water  into 
the  Muddock  with  no  power  to  scour  the  river. 

In  the  present  case,  the  corporation  are  by  statute  bound 
to  repair  a  road  already  in  existence,  but  have  no  power 
without  a  special  authority  from  the  council  by  by-law  to 
make  sewers  or  connections  with  the  under  drains ;  and  it 
may  be,  had  no  funds  applicable  to  such  a  purpose. 

The  plaintiff  gave  all  the  evidence  that  he  proposed  to 
offer,  but  that  evidence  discloses  no  cause  of  action. 

Because,  even  assuming  without  evidence  to  that  effect 
that  a  greater  quantity  of  water  found  its  wa>y  to  the 
plaintiff's  lot  than  when  the  whole  place  was  in  a  state  of 
nature,  the  act  which  indirectly  partially  caused  that 
increase,  was  one  which  the  city  was  authorized  and 
bound  to  do,  and  was  done  properly  and  without  negli- 
gence ;  and  that  the  making  of  sewers  and  connecting 
the  gutters  therewith,  was  a  matter  purely  discretionary 
with  the  council,  and  the  corporation  had  no  power  to  do 
either  until  authorized  to  do  so  by  an  enactment  or  by- 
law of  the  council ;  and  because  the  mode  of  carrying  out 
the  undertaking  was  a  matter  entirely  within  the  discre- 
tion of  the  council,  and  cannot  be  reviewed  by  a  jury  in 
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the  absence  of  evidence  of  negligence  in  the  carrying  out 
of  the  work  so  decided  on  by  the  council  or  its  agents. 

I  am  of  opinion,  therefore,  that  the  nonsuit  was  right,  and 
that  the  appeal  should  consequently  be  allowed,  and  judg- 
ment entered  for  defendant  with  costs. 

Since  writing  the  foregoing,  I  have  seen  a  case  which,  if 
good  law,  strongly  confirms  me  in  the  views  I  have  above 
expressed.  I  refer  to  the  case  of  Dixon  v.  The  Metropoli- 
tan Board  of  Works,  7  Q.  B.  D.  418. 

Appeal  dismissed  with  costs. 
[Burton,  J. A.,  dissenting.] 
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Smith  v.  Chishome. 

Power  of  appointment — Will — Power,  execution  or  delegation  of — Vendor 
and  purchaser. 

By  a  marriage  settlement  lands  were  conveyed  to  the  use  of  the  settlor, 
the  mother  of  the  intended  husband,  for  life,  and  after  her  death  in 
trust  to  pay  the  rents  to  the  intended  wife  and,  in  case  of  her  death 
before  her  husband,  upon  certain  trusts  in  favor  of  the  husband  and 
the  children  of  the  marriage  ;  but  if  he  should  die  in  her  lifetime  then 
in  trust  for  such  persons  as  he  by  any  deed  with  power  of  revocation 
and  new  appointment,  or  by  his  will  should  direct  and  appoint,  and  in 
default  of  appointment  in  trust  for  his  right  heirs. 

Before  the  1st  of  January,  1874,  the  husband  pre-deceased  his  wife  leav- 
ing no  children.    By  his  will  he  devised  as  follows  : 

"  /  give  unto  my  wife  all  my  real  and  personal  estate  whatever  and  where- 
soever to  hold  unto  her  and  her  heirs  &c,  absolutely  forever.  I  do  also 
transfer  unto  her  all  the  powers  vested  in  me  to  bequeath,  convey,  or 
execute  by  will  or  otherwise  all  or  any  of  the  properties  conveyed  to  her 
under  the  settlement  by  Bathsheba  Smiths 

The  settlor  was  then  dead.  The  wife,  assuming  to  execute  the  power 
contained  in  the  settlement,  by  deed  not  containing  a  power  of  revoca- 
tion appointed  the  lands  to  her  own  use  absolutely  and  then  contracted 
to  sell  a  part  of  them  in  fee. 

Upon  a  case  stated  for  the  opinion  of  the  Court,  under  the  Vendor  and 
Purchaser  Act  as  to  whether  a  good  title  could  be  made  to  the  pur- 
chaser it  was  held  by  the  Chancellor : 

(1)  That  the  power  was  not  executed  by  the  will. 

(2)  That  there  was  a  valid  delegation  of  the  power  to  the  wife  by  the  will. 

(3)  That  the  deed  executed  by  her  was  not  a  valid  execution  of  the  power 
because  not  made  with  power  of  revocation  and  new  appointment ;  and 
that  the  purchaser  could  not  be  compelled  to  accept  the  title  because  of 
the  revocable  character  of  any  valid  appointment  by  deed. 

On  appeal  to  this  Court,  Held,  that  the  donee  could  not  by  his  will 
delegate  the  execution  of  the  power  to  his  wife,  and  therefore  that 
she  could  not,  under  any  circumstances,  make  a  valid  appointment 
thereunder. 

Judgment  of  the  Chancellor  (11  0.  R.  191)  affirmed  on  this  ground. 

This  was  an  appeal  from  the  judgment  of  Boyd,  C,  by 
the  plaintiff. 

The  case  is  reported  below  in  11  0.  R.  191,  sub  nom. 
Smith  v.  McLellan. 

The  facts  sufficiently  appear  in  the  headnote  and  in  the 
report  of  the  case  in  the  Court  below.  The  appeal  came 
on  to  be  heard  before  this  Court  on  the  30th  of  January, 
1888* 

Moss,  Q.C.,  for  the  appellant. 

E.  Martin,  Q.C.,  for  the  respondent. 

*  Present— Hagarty,  C.  J.  0.,  Burton,  Patterson,  and  Osler,  JJ.A. 
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March  6, 1888.  Burton,  J.  A. — Under  the  marriage  set- 
tlement executed  by  Bathsheba  Smith,  on  the  marriage  of 
her  son  William  Kennedy  Smith,  to  Martha  Minerva  Mac- 
Donnell,  certain  lands  were  conveyed  to  the  trustees  of  the 
settlement  to  the  use  of  the  settlor,  for  life,  and  after  hex- 
death  in  trust  to  pay  the  rents  into  the  hands  of  the  inten- 
ded wife  for  her  sole,  separate  and  particular  use  and  benefit 
free  from  the  control  of  her  husband  and  without  power  of 
anticipation ;  and  in  case  of  death  in  the  lifetime  of  her 
husband  then  in  trust  to  permit  him  to  receive  the  rents  for 
his  life,  and  after  the  death  of  the  survivor  in  trust  for  the 
children  of  the  marriage,  and  if  no  child  in  trust  for  the  hus- 
band and  his  heirs  absolutely  after  the  death  of  his  wife  if 
he  should  survive  her,  but  if  he  should  die  in  her  life  time 
then  for  such  persons  as  he  by  any  deed  with  power  of 
revocation,  and  new  appointment  or  by  his  will  should  direct 
and  appoint ;  and  in  default  in  trust  for  his  right  heirs. 

William  Kennedy  Smith,  died  after  the  marriage,  and  in 
the  life-time  of  the  wife,  having  made  his  will  the  only 
portions  of  which,  which  are  material  to  this  inquiry  were 
these : 

"  I  do  hereby  give  unto  my  dear  wife  all  my  real  and 
personal  estate  whatever  and  wheresoever  to  hold  unto  her, 
her  heirs  &c.  &c.  absolutely  for  ever. 

I  do  also  transfer  unto  her  all  the  powers  vested  in  me 
to  bequeath,  convey,  execute  by  will  or  otherwise,  all  or 
any  of  the  properties  conveyed  to  her  under  the  settlement 
by  Bathsheba  Smith." 

Bathsheba  Smith  was  then  dead. 

The  wife,  under  the  power  contained  in  the  settlement, 
appointed  the  lands  to  her  own  use  absolutely. 

The  husband  had  some  other  lands  of  no  great  value. 
The  points  referred  for  the  opinion  of  the  Court  were  : 

1.  Whether  the  will  was  a  valid  execution  of  the  power, 
or  was  a  valid  delegation  of  it  under  the  settlement  to  the 
wife. 

2.  Whether  she  had  an  indefeasible  title  in  fee  simple 
n  the  lands. 
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3.  Whether  the  defendants  should  be  compelled  to  carry- 
out  their  purchase. 

The  learned  Chancellor  who  heard  the  case  held  : — 

1.  That  the  will  was  not  an  execution  of  the  power,  but 
was  a  valid  delegation  of  it  to  his  wife. 

2.  That  the  appointment  in  favour  of  herself  could  only 
be  properly  made  in  pursuance  of  the  power,  and  that  was 
by  deed  with  power  of  revocation. 

3.  That  she  would  thus  have  vested  in  her  the  fee 
simple  subject  to  the  power  of  revocation,  and  that  in  con- 
sequence of  its  revocable  character  the  purchaser  could  not 
be  compelled  to  accept  the  title. 

The  wife,  after  the  delivery  of  the  judgment,  exercised 
the  power  of  appointment  by  deed  with  a  power  of  revo- 
cation in  favor  of  herself,  and  desired  the  opinion  ~of  the 
Court  as  to  whether  under  the  new  deed  she  could  make  a 
£Ood  title. 

In  the  view  we  take  of  the  case  it  is  not  necessary  to 
consider  the  new  point. 

We  all  agree  with  the  learned  Chancellor  that  whatever 
might  have  been  the  effect  of  the  first  clause  of  the  will 
had  it  stood  alone,  when  read  in  connection  with  the  second 
clause,  it  cannot  be  regarded  as  an  exercise  of  the  power, 
but,  whether  a  power  of  this  kind  could  or  could  not 
be  properly  delegated  during  his  life,  it  is  clear  that  not 
having  been  exercised  during  the  lifetime  of  Mr.  Smith,  it 
died  with  him,  and  that  there  was  therefore  nothing  to 
delegate. 

Upon  this  short  ground,  therefore,  I  am  of  opinion  that 
the  appeal  must  be  dismissed,  and  each  of  the  questions 
answered  in  the  negative. 

Osler,  J.  A. — We  agree  with  the  learned  Chancellor  that 
the  title  is  one  which  the  Court  will  not  force  upon  the 
purchasers ;  I  refer  on  this  point  to  the  case  of  Alexander 
v.  Mills,  L.  R.  6  Ch.  124.  131. 

The  two  clauses  of  the  will  of  W.  K.  Smith  are  so 
strongly  contrasted,  that  the  first  cannot  be  treated  as  an 
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execution  of  the  power,  a  construction  which,  if  it  stood 
alone,  it  might  be  capable  of.  See  Re  Mills,  Mills  v. 
Mills,  34  Oh.  D.  186.  The  second  clause  shews  that  the 
testator  distinguished  between  his  own  "  real  and  personal 
estate,"  and  that  over  which  he  had  merely  a  disposing 
power,  of  however  high  a  nature,  and  that  his  intention 
was,  not  only  to  abstain  from  executing  such  power, 
but  to  transfer  it  to  his  wife  to  execute  by  deed  or 
will  as  he  might  himself  have  done.  Then  the  question 
is,  whether  he  could  thus  by  will  transfer  or  delegate 
it  ?  It  appears  to  me  that  he  could  not.  How  could 
his  right  heirs,  who  by  the  terms  of  the  settlement 
were  to  take  subject  to  the  power,  and  whose  rights 
under  the  settlement  if  they  were  to  arise  at  all,  (the 
power  not  having  been  executed  by  the  donee  by  deed  in  his 
lifetime),  must  have  been  ascertained  at  the  moment  of  his 
death,  be  displaced  except  by  an  actual  exercise  of  the 
power  ?  He  had  an  election  to  execute  in  one  of  two  ways, 
viz.,  either  by  deed  signed,  sealed,  and  delivered  by  him  in 
the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament : 

"  'Tis  true  he  had  a  power  of  disposing,  but  this  was  to 
be  executed  at  his  election  and  by  such  circumstances  as 
were  individually  privy  to  himself.  For  it  was  to  be  done 
by  his  will,  according  to  one  proviso,  and  by  the  other  by 
writing  under  his  hand  and  seal.  By  his  will  he  might 
have  limited  new  uses  but  he  made  none,  and  'tis  personal, 
no  other  man  can  make  his  will,"  Smith  v.  Wheeler,  1 
Vent.  128. 

So  in  this  case  the  donee  has  appointed  by  neither  of 
these  modes,  that  is  to  say,  although  he  had,  as  had  the 
donee  in  Smith  v.  Wheeler,  the  entire  beneficial  interest  in 
the  property  subject  to  the  power  and  his  wife's  life  estate, 
he  has  not  disposed  of  it ;  and  therefore,  to  quote  again  from 
Ventris : 

"  All  stands  as  it  is,  and  nothing  is  made  void,  and 
then  all  is  immediately  vested  in  the  son  [or,  as  in  this 
case,  the  right  heirs]  by  force  of  the  first  conveyance." 
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He  has  merely  attempted  to  transfer  his  power  to 
his  wife.  That  he  could  in  his  lifetime  have  executed 
an  appointment  by  power  of  attorney,  just  as  he 
could  have  conveyed  the  fee  simple,  need  not  be 
questioned.  That  would  still  have  been  his  appointment. 
But  if  he  could  thus  by  his  will  delegate  the  execution  of 
the  power  to  his  wife,  I  see  not  why  she  or  any  delegatus 
of  hers  might  not  do  so,  and  so  ad  infinitum.  If  an  appoint- 
ment by  her  could  take  effect  it  would  do  so  as  an  appoint- 
ment by  her  under  the  settlement,  not  as  a  limitation  under 
an  appointment  to  her  by  the  donee  of  the  power  to  such 
uses  as  she  should  appoint.  Such  an  execution  of  the  pow- 
er by  him  would  have  been  effectual,  for  the  power  being  a 
general  one  conferring  on  him  the  entire  beneficial  interest 
in  the  property  subject  to  his  wife's  life  estate,  he  might 
have  disposed  of  it  as  he  pleased,  and  subject  to  such  re- 
strictions and  conditions  as  he  thought  proper.  The  diffi- 
culty is,  that  he  has  not  disposed  of  it. 

In  White  v.  Wilson  1  Drew.  304,  referred  to  in  the 
Court  below,  Kindersley  V.  C.  said : 

"  It  is  clear  that  when  a  person  has  an  absolute  power  of 
appointment  he  may  appoint  to  certain  persons  or  classes 
of  persons  in  such  shares  as  another  person  shall  nominate." 

But  this  implies  an  actual  execution  of  the  power  by  the 
donee. 

Here  he  has  not  executed  it  at  all. 

On  this  ground,  therefore,  viz.,  that  the  donee  has  not, 
by  deed  or  will,  executed  the  power,  and  that  he  could  not, 
by  his  will,  delegate  the  execution  of  it,  I  think  the 
judgment  should  be  affirmed. 

I  refer  to  Ewart  v.  Ewart,  11  Hare  276,  Worrell  v.  Jacob, 
3  Mer.  256  ;  Sugden  on  Powers,  180 ;  Farwell  on  Powers 
356  ;  Ingram  v.  Ingram,  2  Atk.  88  ;  Hamilton  v.  Royse, 
2  Sch.  &  Lef.  330 ;  Boyes  v.  Cook,  14  Ch.  D.  53,  56  ; 
Williamson  v.  Farwell,  35  Ch.  1).  128  ;  Russell  v.  Plaice, 
18  Beav.  21.    Vane  v.  Rigden,  L.  R  5  Ch.  666  p.  669. 

Ingram  v.^Ingram,  2  Atk.  88,  was  not  a  case  of  abso- 
lute ownership,  the  power  was  to  appoint  to  certain  per- 
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sons.  Osborne  v.  Rowlett,  14  Ch.  D.  774  was  a  case  of  a 
trust  for  sale  not  a  power,  and  it  was  held  that  devisees  of 
the  surviving  trustee  (assigns  not  being  named)  could  exe- 
cute it ;  see  also  the  observations  of  the  Master  of  the 
Rolls  pp.  790-791  in  Wilson  v.  Bennett  5  Ded  S.,  475. 

Hagarty,  C.  J.  0.,  and  Patterson,  J.  A.,  concurred* 

Appeal  dismissed  with  costs 


"Patterson,  J.  A.,  delivered  a  written  judgment  which  has  been 
mislaid,  and  therefore  cannot  be  printed. 
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Jordan  v.  Dunn. 

Will — Condition  to  abstain  from  intoxicating  liquors  and  card  playing — 
Validity  of  condition. 

A  testator  devised  to  his  wife  for  life  the  south  half  of  lot  6,  and  then  as 
follows  :  "I  give  and  devise  to  my  son  Michael,  after  the  death  of  his 
mother,  the  use  of  the  said  south  half  lot  6,  subject  to  the  following 
conditions  :  (1)  That  he  totally  abstain  from  intoxicating  liquors  and 
card  playing.  *  *  Ten  years  after  the  death  of  his  mother,  should 
he  fulfil  these  above  mentioned  conditions,  I  give  and  devise  to  him  to 
hold  to  his  heirs  and  assigns  forever  the  said  lot.  Should  my  said  son 
Michael  not  fill  to  the  letter  these  conditions  then  he  shall  have  no  right 
or  title  to  the  use  of  the  said  property  during  or  after  his  mother's  life- 
time ;  but  I  will  and  bequeath  the  said  half  lot  6  to  my  grandson  James 
Dunn,  to  hold  to  his  heirs  and  assigns  forever." 

Michael  died  in  1886,  five  years  after  the  testator's  widow.  He  had  not 
been  a  total  abstainer  at  any  time  after  his  father's  death  which  took 
place  in  1872.  On  the  contrary,  it  was  shown  he  had  been  an  habitual 
drinker. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division  (13  O.  R.  267) 
that  the  condition  was  valid  in  law ;  that  it  had  been  broken,  and  that 
in  consequence  the  devise  in  favor  of  the  testator's  grandson  took  effect. 

Such  a  condition  could  not  fairly  be  interpreted  to  preclude  the  use  of 
intoxicants  for  bond  fide  medicinal  purposes. 

This  was  an  appeal  by  the  defendant  from  the  judgment 
of  a  Divisional  Court  of  the  Queen's  Bench  Division 
reported  13  0.  R.  267,  reversing  the  judgment  of  O'Connor, 
J.,  at  the  trial. 

The  facts  are  sufficiently  stated  in  the  head  note  and 
the  judgment. 

The  appeal  came  on  for  hearing  on  the  8th  and  9th 
of  February,  1888* 

Moss,  Q.C.,  and  Dancey,  for  the  appellant. 
Lash,  Q.C.,  and  Harding,  for  the  respondent. 

March  6,  1888.  The  judgment  of  the  Court  was  de- 
livered by  Patterson,  J.  A. — This  appeal  does  not  seem  to 
present  any  serious  difficulty. 

The  land  in  question  is  the  south  half  of  lot  six.  It  is 
spoken  of  in  three  places  in  the  will : — 

Present:  Hag  arty,  C.J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 
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"  I  give  and  devise  to  my  wife  Ann  Dunn,  all  my  household  goods  and 
furniture  for  the  term  of  her  natural  life.  I  give  and  devise  for  her  use 
the  dwelling-house  wherein  I  now  dwell,  situated  on  south  half  of  lot  six, 
west  of  Oxford  road,  Gore  of  Downie,  county  of  Perth,  Ontario,  Canada, 
also  the  use  of  said  lot.  *  *  I  give  and  devise  to  my  third  son  Michael 
Dunn,  after  the  death  of  his  mother,  the  use  of  the  south  half  of  lot  six, 
west  of  Oxford  road,  Gore  of  Downie,  county  of  Perth,  subject  to  the 
following  conditions  which  I  strictly  desire  to  be  observed  and  enforced  : 
First,  that  he  abstain  totally  from  intoxicating  liquors  and  card-playing. 
Secondly,  that  he  be  kind  and  obedient  to  his  mother.  Thirdly,  that  he 
be  known  among  his  friends  as  an  industrious  man.  Ten  years  after  the 
death  of  his  mother,  should  he  fulfil  these  above  mentioned  conditions,  I 
give  and  devise  to  him  to  hold  to  his  heirs  and  assigns  forever  the  said  lot, 
being  south  half  of  lot  six,  west  of  Oxford  road,  Gore  of  Downie,  Perth, 
Ontario,  Canada.  Should  my  said  son  Michael  not  fill  to  the  letter  these 
conditions,  then  he  shall  have  no  right  or  title  to  the  use  of  said  property 
during  or  after  his  mother's  lifetime,  but  I  will  and  bequeath  said  half  lot 
six  to  my  grandson  James  Dunn  to  hold  to  his  heirs  and  assigns 
forever." 

The  will  bears  date  the  22nd  of  April,  1870. 

The  testator  died  on  the  4th  of  January,  1872.  and 
the  grandson  James  Dunn  died  an  infant,  about  three 
months  after  the  testator.  He  was  a  son  of  the  defendant 
James  Dunn,  who  is  his  heir-at-law. 

The  testator's  widow  died  in  May,  1881.  She  had 
continued  to  live  in  the  dwelling-house  on  the  lot, 
and  died  there.  Michael  lived  there,  also,  for  four  years 
after  his  father's  death,  when  he  removed  to  Seaforth, 
where  he  lived  until  his  death  which  took  place  on  the 
tenth  of  June,  1886. 

The  plaintiffs  are  the  executors  of  Michael,  and  his 
devisees  of  the  land. 

They  commenced  this  action  on  the  1st  of  September, 
1886,  to  establish  their  title  to  the  land. 

The  defendants  assert  that  the  devise  over  to  the  grandson 
took  effect  by  reason  of  Michael's  failure  to  comply  with 
the  conditions  on  which  he  was  to  have  the  land,  particu- 
larly the  first  condition,  which  required  him  to  abstain 
totally  from  intoxicating  liquors  and  card  playing. 

The  late  Mr.  Justice  O'Connor,  who  tried  the  action, 
decided  in  favour  of  the  plaintiffs,  and  his  decision  was 
94 — VOL.  XV  A.R. 
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reversed  by  the  judgment  of  the  Divisional  Court  from 
which  the  plaintiffs  now  appeal. 

The  controversy  turns  to  a  considerable  extent  on  the 
meaning  of  the  first  condition.  What  did  the  testator 
mean  by  requiring  Michael  to  abstain  totally  from  intoxi- 
cating liquors  ?  He  used  a  common  vernacular  expression, 
and  evidently  meant  that  his  son  was  to  be  a  total  abstainer 
in  the  well  understood  import  of  that  term.  That  does 
not  and  cannot  fairly  be  interpreted  to  preclude  the  use  of 
alcoholic  stimulants  for  bond  fide  medicinal  purposes,  any 
more  than  an  injunction  against  the  opium  habit  would 
forbid  the  proper  use  of  Dover's  powder  or  paregoric. 

It  happens  that  the  popular  use  of  the  word  "  abstain," 
with  reference  to  drinking  habits,  is  also  the  recognized 
etymological  meaning  of  the  word. 

It  is  thus  defined  in  Webster's  dictionary  : 

"  In  a  general  sense,  to  forbear,  or  refrain  from,  volun- 
tarily; but  used  chiefly  to  denote  a  restraint  upon  the 
passions  or  appetite ;  to  refrain  from  indulgence  ;  as  to 
abstain  from  the  use  of  ardent  spirits ;  to  abstain  from 
luxuries.    4  Abstain  from  meats  offered  to  idols.'  Acts  xv." 

There  is  nothing  unreasonable  in  the  condition  as  so 
understood,  and  much  less  is  there  sufficient  ground  for 
holding,  as  was  held  at  the  trial,  that  the  condition  is  void. 

[The  learned  Judge  then  proceeded  to  consider  the  evi- 
dence, pointing  out  that  it  was  shewn  clearly  that  Michael 
Dunn  had  not,  from  the  time  of  his  father's  death,  been  a 
total  abstainer,  but  the  contrary,  and  had  been  in  the  habit 
of  drinking  otherwise  than  for  medicinal  purposes,  and 
continued.] 

This  understanding  of  the  condition  leaves  nothing  to 
turn  on  the  question  which  was  debated  before  us  as  well 
as  in  the  Courts  below,  as  to  whether  it  is  a  condition 
precedent  or  a  condition  subsequent,  or  partly  one  and 
partly  the  other. 

It  is  clear  that,  until  ten  years  after  his  mother's  death, 
Michael  was  not  to  have  the  estate  free  from  the  condition, 
and  that  on  breach  of  the  condition  the  estate  was  to  go 
over. 
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It  was  argued  before  us  that  James  Dunn  had  recog- 
nized Michael's  right  to  the  possession  of  the  land  after 
the  death  of  their  mother,  and  must  be  taken  to  have  ad- 
mitted the  performance  of  the  conditions  or  to  have 
condoned  the  failure  to  perform  them. 

This  point  does  not  appear  to  have  been  taken  below, 
and  it  cannot  be  rested  on  any  finding  of  fact. 

The  evidence  of  Mrs.  Dunn  seems  to  have  been  given 
with  a  view  to  some  such  contention.  Her  story  was  that 
the  defendant  James  Dunn  lived  with  his  mother  on  the 
place  at  the  time  of  her  death,  and  continued  to  live  there 
for  a  year  longer,  when  he  let  the  place  to  his  brother-in- 
law  Patrick  Carney,  and  went  himself  to  live  on  property 
which  he  had  in  Stratford.  This  letting  to  Carney,  she 
said,  was  by  consent  of  Michael  who  owed  money  to  James, 
and  in  order  that  James  might  pay  himself  out  of  the  rent ; 
and  she  further  said,  that  Carney  continued  tenant  of 
J ames  until  a  year  before  the  trial,  when  he  took  a  lease 
from  Michael.  But  she  did  not  profess  to  give  any  of  these 
facts  from  her  own  knowledge.  Carney  was  a  witness  at 
the  trial,  and  was  not  asked  a  word  on  the  subject,  and 
James  Dunn,  the  defendant,  was  not  present  at  the  trial. 

That  being  the  state  of  the  evidence,  it  is  no  surprise 
that  we  find  nothing  said  about  it  in  any  judgment  pro- 
nounced in  the  Courts  below. 

But  nothing  could  be  made  of  the  point.  Between 
landlord  and  tenant  a  lease  may  be  voidable  for  breach  of 
a  covenant  or  condition,  and  the  election  of  the  landlord 
to  treat  the  lease  as  subsisting,  after  knowledge  of  the 
breach,  may  preclude  him  from  afterwards  asserting  a 
forfeiture.  But  no  authority  has  been  produced  for  apply- 
ing a  rule  of  that  kind  to  the  vesting  or  divesting  of  an 
estate  in  fee. 

I  have  no  doubt  that  the  judgment  of  the  Divisional 
Court  is  correct,  and  that  we  should  dismiss  the  appeal 
with  costs. 

Appeal  dismissed  with  costs. 
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Superior  Loan  and  Savings  Company  v.  Lucas. 

Mortgage — Rectification  or  rescission — Form  oj  decree  where  mortgage 
rescinded  after  money  advanced. 

This  case  is  reported  in  44  U.  C.  K  106.  It  was  an 
action  of  ejectment  by  mortgagees  against  mortgagor,  which 
was  defended  by  the  latter  on  equitable  grounds,  namely, 
that  by  mistake,  and  contrary  to  the  true  agreement  of 
the  parties  ;  the  quarterly  repayments  mentioned  in  the 
proviso  were  larger  than  they  should  have  been,  and  that 
the  redemise  clause  was  omitted.  Judgment  was  given  at 
the  trial  by  Patterson,  J.  A.,  in  favor  of  the  defendant 
rectifying  the  agreement  in  accordance  with  his  contention 
which  was  afterwards  affirmed  by  the  full  Court,  Hagarty, 
C.  J.,  dissenting. 

An  appeal  from  that  judgment  was  heard  on  the  12th 
of  September,  1879  * 

At  the  conclusion  of  the  argument  judgment  was  de- 
livered by  Moss,  C.  J.  O.,  allowing  the  appeal  on  the 
grounds  mentioned  in  the  judgment  of  Hagarty,  C.  J.,  in 
the  Court  below,  viz.,  that  the  defendant  was  entitled  to 
a  decree  for  rescission  only,  and  that  a  decree  for  rectifica- 
tion of  the  mortgage  was  improper,  the  parties  never 
having  been  ad  idem.  The  following  is  a  note  of  order 
directed  to  be  drawn  up. 

Per  Cur. — An  account  to  be  taken  by  the  registrar  of 
the  sum  advanced  with  interest  thereon  at  six  per  cent,  to 
be  paid  in  six^months  ;  on  payment  property  to  be  recon- 
veyed.  In  default  of  payment  verdict  to  be  entered  for 
the  plaintiff ;  no  costs  of  appeal  or  of  Court  below  to  either 
party. 

W.  W.  Fitzgerald,  and  Meek,  for  the  appellants. 
Magee,  for  the  respondent. 

*  Present. — Moss,  C.J.O.,  Burton,  Morrison,  JJ.A.,  and  Osler,  J. 


XV.]     IN  RE  RAINY  LAKE  LUMBER  CO.  V.  UNION  BANK.  749 


In  re  Rainy  Lake  Lumber  Company — Stewart, 
Liquidator  v.  Union  Bank  of  Lower  Canada. 

Banks  and  banking— R.  S.  C.  ch.  120,  sees.  45,  48— Sale  by  bank  oj 
chattels  mortgaged  as  security  for  debt— Chattel  mortgage,  right  of 
liquidator  under  the  tvinding-up  Act  to  object  to  formal  defects  in  or 
want  of  registration  of. 

This  appeal  by  the  liquidator  from  the  judgment  of 
O'Connor,  J.,  was  heard  on  the  2nd  and  3rd  of  February 
1888.* 

The  Court  delivered  judgment  at  the  conclusion  of  the 
argument  affirming  the  judgment  of  O'Connor,  J.,  in  favor 
of  the  Union  Bank,  on  the  following  grounds  : 

1.  The  bank  had  the  right  to  take  the  chattel  mortgage 
in  question.  Sees.  45-48  of  the  Banking  Act  do  not  pro- 
hibit a  bank  from  taking  security  upon  real,  or  as  in  this 
case  upon  personal  property,  and  making  such  arrangements 
for  its  sale  and  disposition  as  they  may  think  proper. 
What  is  forbidden  is,  the  investing  the  money  of  the  bank 
in  trading.  The  transaction  in  question  in  this  case  was 
not  a  buying  and  selling  of  goods  by  investing  the  bank 
money  therein,  but  was  merely  taking  security  for  a  debt 
already  incurred,  and  the  carrying  out  of  an  arrangement 
for  the  sale  and  realization  of  the  property  mortgaged  for 
payment  of  the  debt. 

2.  There  was  a  sufficient  delivery  and  actual  and  con- 
tinued change  of  possession  of  the  property  within  the  Bills 
of  Sale  and  Chattel  Mortgage  Act,  and  therefore  the  mort- 
gage was  not  avoided  by  the  omission  to  register  it. 

Whether  the  liquidator'of  a  company  under  the  Winding- 
Up  Act  of  Canada,  R.  S.  C.  ch.  129,  can  object  to  the  want 
of  registration  or  other  formal  defects  in  a  chattel  mortgage 
as  an  execution  creditor  or  subsequent  mortgagee  could 
do :  Qucere. 

J.  B.  Boaf,  for  the  appellant. 

Worrell,  for  the  petitioning  creditors,  and  Thomson  and 
Geo.  Bell,  for  the  Union  Bank,  respondents. 

Present— Hagarty,  C.  J.O.,  Burton,  Patterson,  and  Oslbr>  J  J.  A. 
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Brown  y.  Rowland. 

Promissory  note — Incomplete  instrument. 

This  was  an  appeal  from  the  judgment  of  a  Divisional 
Court  of  the  Common  Pleas  Division,  reported  9  0.  R.  48- 
The  appeal  was  heard  on  12th  January,  1887.* 

At  the  conclusion  of  the  argument  the  Court  dismissed 
the  appeal  with  costs,  holding  that  the  instrument  sued  on 
had  never  been  perfected  or  delivered  as  a  promissory  note, 
and  that  the  defendant  was  therefore  not  liable  thereon. 

Maclaren,  for  the  plaintiff  (appellant). 
Amoldi,  for  the  respondent  (defendant). 


*  Present— Hagarty,  C.  J.  0.,  Burton,  and  Patterson,  JJ.A.,  and 
Ferguson,  J. 
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Peterborough  Real  Estate  Company  v.  Patterson. 

Will,  construction  of —  Wild's  case  6  Rep.  17 — Restraint  on  alienation. 

By  her  will  the  testatrix  devised  as  follows,  '  CI  give  and  devise  to  my  beloved 
children  A.  P.  [her  son]  and  M.  P.  [his  wife]  and  to  their  children  and 
children's  children  forever  all  and  singular  lot  15  *  *  Provided 
always  that  the  aforesaid  A.  P.  or  M.  P.  shall  not  be  at  liberty  at  any 
time  or  Jor  any  purpose  to  convey  or  dispose  of  [said  lot]  as  it  is  my  will 
that  the  same  be  entailed  for  the  benefit  of  their  children." 

The  residue  of  her  estate  the  testatrix  devised  to  her  daughter-in-law  the 
said  M.  P. 

Held,  that  upon  the  true  construction  of  the  will  A.  P.  and  M.  P.  took 
only  an  estate  by  entireties  for  their  lives  and  the  life  of  the  survivor  of 
them. 

Held,  also  that  they  did  not  take  an  ultimate  remainder  in  fee,  expectant 
on  any  estate  tail  given  to  the  children,  and  that  under  48  Vict.  ch.  13 
sec.  5  (P.  S.  0.  1887,  ch.  44  sec.  52,  sub-sec.  5)  it  was  the  duty  of  the 
Court  to  make  a  declaratory  decree  as  to  this  in  order  to  answer  as  to 
the  whole  estate  taken  by  the  parents. 

Held,  also,  that  a  mortgage  by  A.  P.  and  M.  P.  was  valid  and  bound 
their  life  estate  in  the  land  notwithstanding  the  attempted  restraint  on 
alienation. 

Semble,  that  the  children  took  an  estate  tail  but  the  special  case  which 
was  stated  for  the  opinion  of  the  Court  did  not  require  this  to  be 
declared. 

The  judgment  of  the  Q.  B.  D.  affirmed  with  a  variation. 

This  was  an  appeal  by  the  plaintiffs  from  a  Divisional 
Court  of  the  Queen's  Bench  Division  upon  a  special  case 
stated  for  the  opinion  of  the  Court.  The  judgment  below 
is  reported  in  13  0.  R.  142  where  and  in  the  present  head- 
note  the  facts  are  fully  stated. 

The  appeal  came  on  for  hearing  on  the  29th  November, 
1887* 

Robinson,  Q.C.,  for  the  appellants. 

J.  K.  Kerr.  Q.C.,  for  the  infant  respondents. 

Edmonson,  for  the  respondents  Patterson  and  wife. 

Clute,  for  respondent  Mrs.  Jordan. 

McCarthy,  Q.C.,  for  the  other  respondents. 

March  6,  1888.    Hagarty,  C.  J.  O. — I  am  very  strongly 
of  the  opinion  that  the  construction  placed  upon  this  will 
by  Wilson,  C,  J.,  in  his  very  full  and  careful  judgment  best 
*  Present — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Oslee,  JJ.A. 
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accords  with  the  intentions  of  the  testatrix,  as  evidenced 
by  the  not  very  clear  legal  terms  in  which  her  views  are 
expressed. 

It  may  be  conceded  to  the  appellants  that  the  devise  to 
the  daughter  and  husband  "  and  to  their  children  and  chil- 
dren's children  for  ever,"  standing  alone,  would  confer  an 
estate  tail  on  the  husband  and  daughter.  But  we  cannot 
overlook  the  residue  of  the  will.  The  restraint  on  alienation 
may  be  conceded  to  be  void  as  against  an  estate  tail  legally 
devised,  but  where  the  devise,  as  here,  is  not  in  legal  form, 
the  restraint,  as  well  as  other  parts  of  the  will,  may  be 
looked  to  to  ascertain  the  intention  as  to  the  nature  of  the 
interest  devised.  The  reason  given  for  the  restraint  is,  "as 
it  is  my  will  that  the  same  be  entailed  for  the  benefit  of 
their  children." 

The  immediate  named  devisees  are,  as  such,  to  enjoy  the 
estate,  but  as  the  learned  Chief  Justice  puts  it,  "  I  mean 
that  they,  the  children,  shall  take  such  an  estate  in  the 
land  that  Alexander  and  Mary  Patterson,  nor  either  of 
them,  be  at  liberty  at  any  time,  or  for  any  purpose  to  con- 
vey or  dispose  of  the  land  to  the  prejudice  of  their  chil- 
dren ;  and  the  way  I  take  to  do  that  is,  '  it  is  my  will 
that  the  land  be  entailed  on  the  children  of  Alexander  and 
Mary  Patterson,  so  that  the  children  shall  not  take  through 
their  parents,  but  independently  of  them/  apart  from  all 
authorities  or  settled  rules  of  construction,  I  think  that 
this  is  the  truest  translation  (as  it  were)  of  the  meaning 
of  the  testatrix's  language." 

If  we,  as  Lord  Hatherley  says  in  Clifford  v.  Koe,  5  App. 
Cas.  at  p.  462,  "do  what  is  sometimes  quaintly  called,  placing 
ourselves  in  the  testator's  arm  chair,"  I  think  we  can  have 
little  doubt  of  her  intention  being  to  give  a  life  interest  to 
her  daughter  and  husband,  and  to  create  what  she  under- 
stood to  be  an  entail  in  favor  of  their  children's  children. 
Her  first  idea  of  entailing  was  for  the  children. 

It  is  clear  that  her  probable  ignorance  of  the  ease  with 
which  the  law  allows  the  objects  of  the  entail  to  be  defeated 
cannot  be  taken  into  consideration  in  construing  the  words 
used. 
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I  think  the  judgment  below  is  right,  and  the  appeal 
should  be  dismissed. 

Fully  satisfied,  as  I  think  we  must  be,  of  the  intentions 
of  the  testatrix,  I  think  the  words  used  are  sufficiently 
flexible  not  to  defeat  the  objects  of  the  will. 

The  whole  subject  is  discussed  in  the  38th  chapter  of  Jar- 
man.  See  also  the  notes  to  Wild's  Case,  6  Rep.  17,  and 
Tudor 's  Leading  Oases  on  Real  Property,  3rd  ed.,  672. 

Patterson,  J.  A. — In  Wild's  Case,  6  Rep.  17,  three  things 
were  resolved,  (1)  "  If  A  devises  his  lands  to  B  and  to  his 
children  or  issues,  and  he  hath  not  any  issue  at  the  time  of 
the  devise,  that  the  same  is  an  estate  tail."  Then  follows 
the  reasons  which,  as  Lord  Selborne  remarked  in  Clifford 
v.  Koe,  5  App.  Cas.  447,  452,  have  some  times  been  criti- 
cised, notwithstanding  which  the  rule  has  been  uniformly 
followed  in  cases  falling  properly  within  its  scope. 

The  present  is  not  such  a  case,  because  there  were  chil- 
dren of  Alexander  and  Mary  Patterson  at  the  date  of  the 
will,  and  also  at  the  death  of  the  testatrix,  whichever 
period  should  be  taken,  under  the  present  state  of  the  law 
concerning  wills,  as  "  the  time  of  the  devise." 

(2)  "  But  if  a  man  devises  land  to  A  and  to  his  children 
or  issue,  and  they  then  have  issue  of  their  bodies,  [the 
plural  they  and  theirs  being  apparently  used  by  mistake, 
as  noted  in  Jarman  on  Wills,  3rd  ed.,  Vol.  ii.,  p.  369,  note 
p.,]  there  his  express  intent  may  take  effect  according  to 
the  rule  of  the  common  law,  and  no  manifest  and  certain 
intent  appears  in  the  will  to  the  contrary.  And  therefore 
in  such  case,  they  shall  have  but  a  joint  estate  for  life." 

We  must  see  how  far  the  case  comes  within  this  resolu- 
tion, and  whether  a  suggestion  made  by  Mr.  McCarthy 
that  the  parents  and  such  of  the  children  as  were  in  esse 
at  the  time  of  the  devise  took  a  joint  estate,  the  after-born 
children  taking  nothing,  is  maintainable,  or  whether  we 
may  not  find  in  the  third  resolution  a  rule  better  fitted  to 
the  circumstances. 

(3)  "  But  it  was  resolved  that  if  a  man,  as  in  the  case 
at  bar,  devises  land  to  a  husband  and  wife,  and  after^ their 
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decease  to  their  children,  or  the  remainder  to  their  chil- 
dren, although  they  have  not  any  child  at  the  time,  yet 
every  child  which  they  shall  have  after,  may  take  by  way 
of  remainder,  according  to  the  rule  of  the  law  ;  for  his 
intent  appears  that  their  children  should  not  take  imme- 
diately, but  after  the  decease  of  Rowland  and  his  wife." 

In  the  will  before  us,  I  think  the  intent  appears  very 
plainly  that  the  children  are  not  to  take  immediately  but 
after  the  decease  of  Alexander  Patterson  and  his  wife. 

"  The  aforesaid  Alexander  Patterson  or  Mary  Patterson 
shall  not  be  at  liberty  at  any  time,  or  for  any  purpose  to 
convey  or  dispose  of"  the  land  ;  "as  it  is  my  will  that  the 
same  be  entailed  for  the  benefit  of  their  children." 

It  would  be  difficult,  short  of  giving  a  life  estate  in 
express  words,  to  select  language  more  expressive  of  the 
intention  to  confine  the  interest  of  Alexander  and  Mary 
Patterson  in  the  land  to  the  term  of  their  lives. 

There  is,  of  course,  no  doubt  that,  if  by  the  direct  devise 
an  estate  tail  had  been  created  in  Alexander  and  Mary, 
the  restriction  of  the  power  to  alienate  would  have  been 
inoperative  against  the  law  which  enables  a  tenant  in  tail 
to  convey  in  fee.  But  that  consideration  does  not  arise 
until  it  is  certain  that  there  is  a  devise  in  tail. 

The  rule  in  Wild's  Case  does  not,  as  I  have  shewn,  give 
that  effect  to  the  words  of  this  devise  "  to  Alexander 
Patterson  and  to  Mary  Patterson,  and  to  their  children 
and  children's  children  forever,"  because  there  were  chil- 
dren at  the  time  of  the  devise.  Under  the  resolutions  in 
that  case,  applied  to  the  facts,  this  word  "children"  is  a 
term  of  purchase,  and  not  of  limitation,  and  the  other 
term  "  children's  children,"  is  a  term  of  limitation  and  not 
of  purchase,  giving  to  the  children  of  the  first  generation 
an  estate  tail  in  remainder  expectant  on  the  termination 
of  the  life  estate,  which  is  given  to  the  parents. 

It  is  not  unworthy  of  notice  that  when  the  testatrix 
mentions  her  will  that  the  land  shall  be  "  entailed"  for  the 
benefit  of  her  grand-children,  she  uses  the  technical  ex- 
pression with  a  good  deal  of  accuracy.  Her  words  are 
"  entailed  for  the  benefit  of  their  children."    She  does  not 
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repeat  the  words  of  limitation,  "  children's  children,"  but 
explains  in  an  intelligible  way  that  her  meaning  in  giving 
the  land  to  her  daughter  and  her  husband  and  to  their 
children  and  children's  children,  was  that  the  parents 
should  not  have  power  so  to  dispose  of  the  land  as  to  prevent 
its  reaching  the  children,  in  other  words,  that  they  should 
have  life  estates  only,  and  that  it  should  come  to  the  pos- 
session of  the  children  as  tenants  in  tail. 

As  to  the  tendency  in  modern  cases  to  hold  upon  very 
slight  indication  of  intention  that  the  parent  shall  take  a 
life  interest  with  remainder  to  the  children,  see  remarks  of 
Sir  J.  Romilly,  M.  R.,  in  Salmon  v.  Tidmarsh,  5  Jur.  N.  S. 
1380,  where  he  refers  to  Crockett  v.  Crockett,  2  Phil.  553  ; 
and  see  2  Jarman  on  Wills,  375,  376,  3rd.  ed. 

The  extent  to  which  the  rule  in  Wild's  Case  is  recog- 
nized as  obligatory  on  the  Courts,  is  well  shewn  in  the 
case  of  the  Earl  of  Tyrone  v.  The  Marquis  of  Waterford, 
before  the  Lord  Chancellor,  Lord  Campbell,  and  the  Lords 
Justices,  1  D.  F.  &  J.  613 ;  6  Jur.  N.  S.  657,  and  the  two 
cases  in  the  House  of  Lords,  Byng  v.  Byng,  10  H.  L.  Cas. 
171 ;  8  Jur.  N.  S.  1135  ;  and  Clifford  v.  Koe,  5  App.  Cas. 
477  ;  and  these  cases  shew  at  the  same  time  that  that  rule 
must  be  applied  in  view  of  the  universal  rule  that  the 
intention  of  a  testator  must  be  collected  from  the  whole 
of  the  will.  This  is  forcibly  pointed  out  by  Lord  West- 
bury,  in  Byng  v.  Byng. 

It  does  not  strike  me  that  in  this  case  any  difficulty 
exists  in  applying  to  the  language  of  the  will  in  connec- 
tion with  the  position  of  the  Patterson  family  at  the  time 
of  the  devise,  the  rule  as  stated  in  the  third  resolution. 

I  would  therefore  answer  the  questions  proposed  in  the 
special  case,  as  follows  : 

To  the  first  question  : 

Upon  the  death  of  Elizabeth  Hartley,  the  defendants, 
Alexander  Patterson  and  Mary  Patterson,  under  the  last 
will  and  testament  of  the  said  Elizabeth  Hartley  did  not 
become  possessed  of  an  estate  tail  in  the  lands  in  question. 

To  the  second  question  : 
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The  said  last  will  and  testament  does  not  contain  snch 
a  restraint  upon  alienation  as  to  render  a  mortgage  execu- 
ted by  the  said  Mary  Patterson  and  Alexander  Patterson 
void,  as  a  mortgage  of  their  life  estate  in  the  land. 

The  third  question  is  disposed  of  by  the  negative  an- 
swer to  the  first. 

In  these  answers,  I  agree  with  the  conclusions  of  the 
Court  below ;  but,  in  the  judgment  there  given,  several 
details  are  gone  into  outside  of  the  questions,  as  formu- 
lated in  the  special  case. 

No  objection  has  been  made  to  the  judgment  on  that 
account,  and  it  is  manifest  that  to  follow  the  case  literally 
would  have  the  effect  of  doing  injustice  to  the  plaintiffs, 
because  it  is  there  agreed  that  the  lands  shall  be  freed  from 
the  mortgage  if  the  Court  shall  answer  in  the  negative 
either  the  first  or  third  question.  The  case  thus  throws 
the  rights  of  the  plaintiffs  altogether  on  the  affirmance  of 
the  two  points — viz.,  (under  the  first  question)  that  the 
mortgagors  took  an  estate  tail  under  the  will,  and  (under 
the  third  question)  that  by  the  mortgage  they  conveyed 
the  fee  simple ;  and,  further,  the  only  consent  to  judgment 
of  foreclosure,  or  any  judgment  but  a  personal  order  for 
the  debt,  is  in  the  event,  the  reverse  of  which  has  hap- 
pened, of  the  first  and  third  questions  being  answered  in 
the  affirmative,  and  the  second  in  the  negative. 

I  assume,  therefore,  from  the  absence  of  objection  to 
the  form  of  the  judgment,  that  the  case  as  stated  is  modi- 
fied by  a  consent  to  such  judgment  as  the  Court  shall 
decide  to  be  proper  (a). 

The  judgment,  as  formally  drawn  up,  seems  inadvertently 
to  omit  the  personal  order  to  pay  the  debt.  Besides  sup- 
plying this  omission,  there  are  some  matters  of  detail  in 
which  the  judgment  should,  I  think,  be  varied. 

(1.)  This  Court  doth  declare  as  follows : 

(a)  That  upon  the  death  of  Elizabeth  Hartley,  the 
defendants,  Mary  Patterson  and  Alexander  Patterson,  under 
the  last  will  and  testament  of  the  said  Elizabeth  Hartley, 

(a)  See  the  consent  as  stated  on  p,  145,  13  0.  R. 
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did  not  become  seized  or  possessed  of  an  estate  tail  in  the 
land  in  question,  nor  of  any  other  than  an  estate  by  entire- 
ties for  their  joint  lives  and  the  life  of  the  survivor  of  them. 

In  order  to  confine  the  first  paragraph  to  the  declaration 
that  Alexander  and  Mary  Patterson,  did  not  take  an  estate 
tail  or  any  estate,  but  a  life  estate,  I  would  strike  out  the 
words  "  in  possession  other ;"  and  as  we  are  not  required 
to  declare  what  estate  the  children  take,  I  would  strike 
out  all  of  the  paragraph  after  the  words  "  survivor  of  them." 

I  would  also  strike  out  of  the  third  paragraph  the  words 
"  or  greater  or  immediate,"  and  the  words  "  in  possession." 
And  I  would  strike  out  all  of  the  paragraph  from  and 
including  the  words,  "  but  this  declaration." 

I  shall  explain  my  reason  for  this.    The  learned  Chief 
Justice,  in  the  Court  below,  inclined  to  the  opinion  that 
Alexander  and  Mary  Patterson  took  an  ultimate  remain- 
der in  fee  simple  expectant  on  the  estate  tail  given  to  the 
children.    He  thought  that  estate  in  remainder  might  be 
exigible  for  the  payment  of  creditors,  but  he  considered 
that  he  was  precluded  by  the  practice  of  the  Court  from 
making  any  declaration  respecting  it.    I  do  not  under- 
stand him  to  have  been  influenced  by  the  apparently  small 
value  of  such  an  estate,  although  he  speaks  more  than  cnce 
in  his  judgment  of  the  value  being  trifling  by  reason  of 
the  facility  with  which  the  entail  might  be  barred  by  the 
children ;  and  I  take  it  that  the  value,  in  such  a  case,  is 
something  that  one  cannot  venture  even  to  guess  at.  Who 
can  tell  that,  by  reason  of  disease  or  casualty,  all  the 
tenants  in  tail  may  not  die  infants  and  unmarried  ?  I 
understand  his  lordship's  opinion  to  have  been  that  a 
declaration  respecting  a  future  estate  was  not  properly 
within  the  province  of  the   Court.    The   case  cited  as 
authority  for  that  proposition  is,  Hampton  v.  Holrnan,  5 
Ch.  D.  183,  where  Jessel,  M.  R,  after  stating  two  questions 
of  title  which  he  held  were  ripe  for  decision,  said :  "  The 
third  question  suggested  is,  whether,  admitting  that  the 
petitioner  takes  an  express  estate  for  life,  and  that  her 
children,  if  she  has  any,  take  estates  for  life  after  her 
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death,  she  is  not  entitled  to  an  estate  tail  in  remainder 
expectant  on  those  life  estates,  and  to  a  declaration  accord- 
ingly. That,  according  to  the  practice  of  this  Court,  is 
not  a  question  which  can  be  decided  now. 

It  was  always  the  settled  law  of  the  old  Court  of  Chan- 
cery, and  is  now,  therefore,  the  settled  law  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  that  it  is  not  the 
province  of  the  Court  to  declare  the  rights  of  parties 
except  in  cases  where  immediate  relief  can  be  given,"  with 
further  observations  on  the  same  topic. 

His  Lordship,  the  Chief  Justice,  must,  as  I  venture  to 
think,  have  overlooked  for  the  moment  that  he  was  deal- 
ing with  an  action  by  a  mortgagee  who  asked  relief  by  the 
enforcement  of  his  charge  upon  whatever  estate  the  mort- 
gage covered ;  and  that,  therefore,  under  the  old  practice  of 
Chancery,  the  declaration  in  question  might  well  have  been 
made  ;  but  his  attention  was  not  called  to  the  enactment  of 
48  Vict.  ch.  13,  sec.  5,  (O.),  that  no  action  or  proceeding  shall 
be  open  to  objection  on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought  thereby,  and  the  Court 
may  make  binding  declarations  of  right  whether  any  con- 
sequential relief  is  or  could  be  claimed  or  not. 

If,  therefore,  we  follow  the  course  adopted,  I  think  cor- 
rectly, in  the  Court  below,  to  declare  what  title  was  taken 
by  the  mortgagors,  and  not  to  content  ourselves  by  saying, 
in  literal  answer  to  the  question  stated,  that  they  did  not 
take  an  estate  tail,  it  must  be  our  duty  to  include  in  our 
answer  the  whole  estate  taken  by  them. 

But  I  have  not  been  able  to  see  on  what  ground  the 
devise  can  be  held  to  carry  such  a  reversionary  interest,  or 
to  give  them  more  than  the  life  estate. 

For  these  reasons,  I  would  strike  out  from  the  judg- 
ment the  passages  I  have  mentioned,  and  with  those  varia- 
tions, I  would  affirm  the  judgment  and  dismiss  the  appeal 
with  costs. 

Osler,  J.  A, — I  think  that,  although  there  were  children 
of  Alexander  and  Mary  Patterson  in  existence  at  the  date 
of  the  will,  the  terms  in  which  the  limitation  in  the  first 
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clause  is  framed,  would,  even  if  that  clause  stood  alone,  pre- 
clude the  application  of  the  rule  in  Wild's  Case,  6  Rep.  17, 
so  as  to  treat  it  as  a  gift  to  the  parents  and  children  as 
tenants  in  common.    Taking  the  clause  by  itself,  the  pre- 
sumption is  against  the  children  taking  as  purchasers.  A 
devise  "  to  my  children  Alexander  Patterson  and  to  Mary 
Patterson,  and  to  their  children  and  children's  children 
forever,"  denotes  rather  an  intention  to  define  the  line  of 
succession  than  to  confer  an  immediate  estate  in  the  grand- 
children of  the  testatrix,  and  the  words  are  therefore  to  be 
taken,  if  not  controlled  by  other  expressions  in  the  will 
indicating  a  different  intention,  as  words  of  limitation 
and  not  as  words  of  purchase,  and  so  would  confer  an 
estate  tail  on  the  parents.    For  this  the  cases  of  Trash  v. 
Wood,  4  M.  &  C.  324  ;  Tyrone  v.  Waterford,  6  Jur.  N.  S. 
567  ;  1  D.  F.  &  J.  613,  are  authority,  and  I  may  add 
Snowball  v.  Proctor,  2  Y.  &  C.  Ch.  Cas,  278,  where  the 
words  of  the  gift  were  "  among  my  wife  and  children  and 
their  children  after  them."    In  Theobald  on  Wills,  p.  310, 
several  cases  are  referred  to,  in  which  the  word  "  children" 
has  been  held  a  word  of  limitation  quite  independently  of 
the  rule  in  Wild's  Case,  6  Co.  17.    Among  others  is  that 
of  Broadhurst  v.  Morris,  2  B.  &  Ad.  1,  which  is  said,  in 
Jarman  on  Wills,  vol.  iii.,  p.  182,  Am.  ed.,  to  have  over- 
ruled Jeffrey  v.  Honeywood,  4  Mad.  398,  which  the  respon- 
dents relied  upon  in  support  of  their  contention  that  in 
this  clause  there  were  found  two  gifts,  one  to  the  parents 
without  words  of  limitation  superadded,  and  another  to 
their  children,  the  first  being  for  life,  and  the  other  in  tail. 

Backhouse  v.  Wells,  Fortescue  133,  may  be  referred  to. 

We  are,  however,  to  construe  the  will  in  such  a  way  as 
to  give  effect  if  possible  to  all  the  words  used  by  the  tes- 
tatrix, and  in  so  doing,  to  ascertain  whether  the  intention, 
which  by  the  first  clause  might  be  imputed  to  her,  is  to 
any  extent  controlled  or  displaced  by  the  proviso  and 
explanation  which  immediately  follow  it. 

The  will  is  expressed  throughout  in  un technical  lan- 
guage, and  we  are  thus  free  from  one  source  of  embarrass- 
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ment  in  dealing  with  apparently  inconsistent  provisions. 
Then  what  effect  is  to  be  given  to  tKe  second  clause  ? 
It  is  not  an  independent  isolated  clause,  but  is  expressed 
as  an  explanation  and  qualification  of  the  preceding  one. 
The  testatrix  forbids  Alexander  and  Mary  Patterson  to 
con  vey  or  dispose  of  the  property,  as,  that  is,  because  it  is 
her  will  that  the  same  shall  be  entailed  for  the  benefit  of 
their  children.    She  thus  manifests  a  particular  intention 
to  benefit  the  latter,  the  prohibition  against  alienation 
being  in  diminution  of  the  gift  to  the  parents  in  order  that 
their  children  may  succeed  to  the  enjoyment  of  the  pro- 
perty. Coupled  as  this  restriction  is,  with  the  idea  of  the 
property  being  entailed  for  the  benefit  of,  or  as  we  may 
read  it,  upon,  the  latter,  I  think  we  give  effect  to  the  real 
intention  of  the  testatrix  by  holding  that  the  former  take 
an  estate  for  life,  the  alienation  of  which  cannot  defeat  the 
intention  to  benefit  the  children,  rather  than  an  estate  tail 
to  which  such  a  restriction  would  be  repugnant.  The 
remainder  in  tail  is  then  limited  to  the  children,  and  effect 
is  thus  given  to  all  the  words  of  the  will,  and  to  the  general 
and  particular  intention  of  the  testatrix. 
See  Dickson  v.  Dickson,  6  O.  R.  278. 
I  cannot  say  that  I  am  entirely  free  from  doubt,  as  the 
restraint  on  alienation  may  have  been  imposed  simply 
because  the  testatrix  may  have  thought  it  would  be  suffi- 
cient to  prevent  the  parents  from  cutting  off  the  entail 
which  she  intended  to  confer  upon  them  for  the  benefit  of 
themselves  and  their  children.    If  her  intention  was  to 
devise  to  the  children  in  tail,  it  may  be  said  that  she 
would  scarcely  have  thought  it  necessary  to  prohibit  alien- 
ation by  the  parents.    On  the  whole,  however,  I  see  no 
sufficient  reason  for  disturbing  the  judgment,  and  there- 
fore concur  in  affirming  it  with  the  variations  suggested 
by  my  brother  Patterson. 

Burton,  J.A.,  concurred. 

Judgment  below  varied,  and  appeal  dismissed  with  costs. 
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ASCERTAINMENT  OF  AMOUNT 
BY  SIGNATURE. 

See  Division  Cou  rts. 


ASSESSMENT  AND  TAXES. 

1.  The  two  years  limited  by  sec- 
tion 156,  R.  S.  O.  1887,  ch.  180,  for 
impeaching  a  tax  sale  run  from  the 
time  of  making  the  tax  deed,  not 
from  that  of  the  auction  sale. 

The  word  sale  in  that  section  can 
be  properly  understood  only  in  the 
sense  of  conveyance.  ■  . 

Hutchinson  v.  Collier  27  C.  P. 
249;  Church  v.  Fenton,  28  C.  P. 
204,  approved  of.  The  contrary 
view  expressed  in  Smith  v.  Midland, 
4  0.  R.  498 ;  Lyttle  v.  Broddy,  1-0 
O.  R.  530;  Claxton  v.  Shibley,  10 
O.  R.  295;  and  Deverill  v.  Coe,  11 
O.  R.  222,  dissented  from. 

Unoccupied  land  divided  into  lots 
was  assessed  for  the  year  1879,  and 
entered  in  the  non-resident  division 
of  the  assessment  roll,  but  instead 
of  being  assessed  by  the  numbers 
and  names  of  the  lots  alone,  separ- 
ately valued,  and  without  the  name 
of  the  owner,  it  was  entered  with 
the  name  of  the  owner  prefixed,  and 
valued  en  bloc. 

The  taxes  assessed  against  the 
whole,  together  with  the  name  of  the 
person  taxed,  were  entered  on  the 
collector's  roll  for  the  year,  instead 
of  being  entered  on  the  non-resident 
tax  roll,  and  transmitted  to  the 
county  treasurer.  The  owner  became 
also  the  occupant  of  the  lands,  before 
the  delivery  to  the  collector  of  the 
collector's  roll  of  1879,  and  he  paid 
the  taxes  so  assessed  to  the  collector 
in  that  year.  The  collector,  not- 
withstanding, returned  them  to  the 
clerk  as  non-resident  taxes  unpaid, 
.and  the  township   clerk  returned 


them  to  the  county  treasurer  in  a 
"  list  of  non-resident  taxes  returned 
from  the  collector's  roll,"  and  they 
were  so  entered  in  the  treasurer's 
books.  In  the  treasurer's  list  of 
lands  liable  to  be  sold  for  arrears  of 
taxes  in  1882,  sent  to  the  township 
clerk,  the  land  in  question  was  en- 
tered charged  with  the  taxes  of  1879. 
The  land  had  in  the  meantime  been 
regularly  assessed,  as  occupied  land, 
for  the  years  1880,  1882,  but  the 
assessor  neglected  to  give  notice  to 
the  occupant  that  it  was  liable  to  be 
sold  for  the  arrears  of  1879,  and  the 
township  clerk  omitted  to  include  it, 
as  he  should  have  done,  in  the  return 
made  by  him  to  the  county  treasurer, 
pursuant  to  section  111,  in  the  list 
of  non-resident  lands,  which  appeared 
by  the  assessment  roll  of  1882  to 
have  become  occupied. 

The  land  was  accordingly  sold  in 
December,  1882,  for  the  taxes  of 
1879 —  the  owner  having  continued 
in  occupation,  and  being  ignorant  of 
the  sale  or  that  the  taxes  were  alleg- 
ed to  be  in  arrear  : 

Held,  (1)  that  the  taxes  having 
been  entered  in  the  collector's  roll, 
with  the  name  of  the  person  assessed, 
the  payment  to  the  collector  was 
valid,  and,  consequently,  that  there 
were  no  taxes  in  arrear  for  which 
the  land  could  lawfully  be  sold  : 

(2)  The  duties  of  the  assessor  and 
township  clerk,  under  sections  109, 
110  and  111,  are  imperative  and  not 
directory  merely,  and  their  perform- 
ance is  conditional  to  the  validity  of 
a  tax  sale. 

[Burton,  J.  A.,  dissenting  on  this 
point.] 

Per  Patterson,  J.  A.,  semble 
under  the  circumstances  in  evidence 
the  sale  had  not  been  properly  con- 
ducted, and  therefore  the  land  had 
not  been  sold  in  pursuance  of  and 
under  the  authority  of  the  Act  so  as 
to  give  operation  to  section  1 55. 
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The  judgment  of  Ferguson,  J., 
affirmed.    Donovan  v.  Bogan,  432. 

2.  Plaintiff  was  the  owner  of  a 
group  of  small  islands  in  Lake  Rous- 
seau  in  the  township  of  Medora, 
containing  in  all  less  than  fifty  acres. 
The  island  in  question  was  patented 
to  one  Pope  by  the  description  of 
Island  D.  Plaintiff  purchased  it  from 
Pope  and  called  it  by  the  fancy  name 
of  Oak  Island,  and  built  a  house  and 
made  other  improvements  thereon, 
residing  there  for  some  months  in 
each  year. 

The  assessor  having  been  errone- 
ously informed  that  Pope  was  the 
owner  of  an  island  in  Lake  Rousseau 
called  D,  put  down  Island  D.  in  the 
non-resident  division  of  the  assess- 
ment roll  with  the  name  "  Robert 
T.  Pope."  This  was  done  to  dis- 
tinguish it  from  another  Island  D  in 
the  same  lake  and  township.  He 
did  not  know  that  this  Island  D  was 
one  of  the  group  belonging  to  Hall, 
though  he  knew  that  Hall  was  put- 
ting improvements  on  one  of  the 
islands  which  was  in  fact  Island  D 
or  Oak  Island.  He  supposed  that 
the  name  of  the  improved  island  was 
Flora  ;  and  this  was  the  name  of  one 
of  Hall's  Islands,  a  small  rock  on 
which  there  were  no  improvements. 
The  improved  island  was  the  one 
meant  to  be  assessed,  and  actually 
assessed  though  under  a  wrong  name. 
The  taxes  so  assessed  were  actually 
paid.  In  1883  the  Island  D  was 
sold  for  arrears  of  taxes  for  the  years 
1879,  1880,  1881,  and  1882.  The 
purchase  money  was  $1,  although  the 
value  with  the  improvements  was 
about  $1,000,  no  inqniry  having  been 
made  as  to  its  value,  and  the  town- 
ship officials  having  apparently  taken 
no  pains  to  acquire  any  information 
about  it  beyond  what  appeared  on 
the  assessment  roll. 


Held,  (affirming  the  judgment  of 
the  Chancery  Division)  that  Island 
D  being  identified  as  that  intended 
to  be  assessed,  and  being  that  on 
which  the  improvements  had  been 
made  the  owner  was  not  affected  by 
the  mistake  of  the  assessor  in  describ- 
ing it  as  Flora  Island  ;  and  that  the 
taxes  having  been  duly  paid  the  sale 
was  void. 

Semble,  per  Hagarty,  C.  J.  O., 
Patterson,  and  Osler,  JJ.A.,  that 
the  sale  would  also  be  void  as  not 
having  been  under  the  circumstances 
openly  and  fairly  conducted  within 
the  meaning  of  section  155. 

The  duty  of  the  county  treasurer 
in  reference  to  tax  sales  observed 
upon  :  Ball  v.  Ball,  2  E.  &  A.  539  ; 
Baisley  v.  Somers,  13  O.  R.  605, 
considered. 

Semble,  a  sale  for  more  taxes  than 
are  actually  due  cannot  be  supported 
under  sec.  137,  where  sec.  155  does 
not  apply  in  consequence  of  the  sale 
not  having  been  openly  and  fairly 
conducted. 

Yokham  v.  Ball,  13  Gr.  235  ; 
Edinburgh  Life  Ins.  Co.  v.  Ferguson, 
32  U.  C.  R.  '253,  followed. 

Semble,  that  Island  D  or  Oak 
Island  should  have  been  assessed  on 
the  resident,  instead  of  the  non- 
resident division  of  the  assessment 
roll. 

Per  Patterson,  J.  A. — Observ- 
ations as  to  assessment  of  several 
parcels  of  non-resident  land  less  than 
200  acres  for  statute  labor.  Ball  v. 
Farquharson ,  456. 

3.  The  plaintiffs,  a  Mutual  Insur- 
ance Company,  carrying  on  b  usiness 
in  London  (O.),  were  assessed  for 
the  gross  amount  of  their  receipts 
after  payment  of  the  year's  losses 
and  expenses,  from  which  assess- 
ment they  appealed  successively  to 
the  Court  of  Revision  and  the  County 
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Judge,  both  of  whom  sustained  the 
action  of  the  assessor,  which  was 
affirmed  by  Proudfoot,  J.,  on  the 
ground  that  the  decision  of  the 
County  Judge  was  final;  and  an 
appeal  to  this  Court  was  on  a  like 
ground  dismissed  with  costs. 

Where  the  assessor  has  jurisdic- 
tion to  assess  the  property,  his  assess- 
ment can  only  be  reviewed  in  the 
mode  provided  by  the  act,  viz.,  by 
appeal  to  the  Court  of  Revision,  and 
the  County  J udge.  London  Mutual 
Insurance  Company  v.  City  of  Lon- 
don, 629. 

4.  The  defendant  company  carried 
on  their  business  at  London,  and 
were  assessed  there.  They  purchased 
the  mortgages  and  other  assets  of 
the  Brant  Loan  and  Savings  Com- 
pany, a  similar  institution  which 
carried  on  business  in  Brantford. 
After  this  the  latter  company  ceased 
to  do  business,  and  the  defendants 
left  the  mortgages  and  assets  which 
had  been  transferred  to  them  with 
an  agent  in  Brantford  for  collection, 
but  they  had  no  branch  office,  and 
did  not  carry  on  business  there.  The 
plaintiffs  assessed  them  for  personal 
property  in  Brantford,  from  which 
the  defendants  did  not  appeal  to  the 
Court  of  Revision,  and  the  plaintiffs 
brought  an  action  to  recover  the 
amount  of  the  assessment. 

Held,  that  the  defendants  were 
assessable  in  London  for  the  pro- 
perty which  the  plaintiffs  had  as- 
sumed to  tax,  and  that  as  they  had 
no  branch  office  in  Brantford,  and 
were  not  carrying  on  business  there, 
the  plaintiffs'  assessment  of  them 
was  illegal  and  void  :  thab  there 
being  no  jurisdiction  to  assess  them 
in  Brantford,  the  defendants  were 
not  bound  to  appeal  to  the  Court  of 
Revision,  and  might  question  the 
assessment  in  the  action. 


Nickle  v.  Douglas,  (in  Appeal,) 
37  U.  C.  R.  63',  followed.  Judgment 
of  County  Court  reversed.  The 
Corporation  of  the  City  of  Brantford 
v.  The  Ontario  Investment  Co.,  605. 


ASSIGNMENT  BY  WAY  OF 
MORTGAGE. 

See  Fire  Insurance,  2,  3. 


-  FOR  BENEFIT  OF  CREDITORS. 

See  Fraudulent  Preference  1. 


-  OF  BOOK  DEBTS. 

See  Fraudulent  Preference  2. 


ATTACHMENT  OF  DEBTS. 

The  interest  of  a  debtor  in  a. 
trust  estate  consisting  of  the  right 
to  a  share  of  the  proceeds  of  the  sale 
of  such  estate  when  made  by  the 
trustees,  is  not  attachable  under 
rule  370  O.  J.  A.,  relating  to  the- 
attachment  of  debts.  It  is  only 
a  debt  legally  or  equitably  due  or 
accruing  due,  that  is  to  say,  debitum 
in  prsesenti  solvendum  in  futuro, 
which  is  capable  of  attachment ; 
moneys  which  may  or  may  not  be- 
come payable  by  a  trustee  to  his- 
cestui  que  trust  are  not  debts. 

Judgment  of  Ferguson,  J.,  re- 
versed. 

The  proper  course  in  such  a  case 
is  to  obtain  equitable  execution 
against  the  debtor's  interest  by  the 
appointment  of  a  receiver.  For  this- 
purpose  it  is  now  unnecessary  that 
the  creditor  should  issue  writs  of  fi. 
fa.  against  goods  or  lands.  Stuart 
v.  Grough,  et  al,  299. 
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2.  The  duty  of  garnishees  who  have 
notice  of  circumstances  affecting  the 
right  of  the  attaching  creditor  to 
enforce  the  order  to  pay  over  pointed 
out. 

Wood  v.  Dunn,  L.  R  2  Q.  B.  73, 
considered.  Stuart  v.  Grough  et  al., 
299. 

See  Equitable  Execution. 

[But  see  now  and  compare  Consol. 
Rule  935.] 


BANKRUPTCY  AND  INSOL- 
VENCY. 

See  Constitutional  Law. 


BANKS  AND  BANKING. 

The  Court  affirmed  the  judg- 
ment of  O'Connor,  J.,  in  favour  of 
the  defendants  the  Union  Bank,  on 
the  grounds  (1)  that  the  bank  had 
the  right  to  take  the  chattel  mort- 
gage. Sees.  45-8  of  the  Banking  Act 
do  not  prohibit  a  bank  from  taking 
security  upon  real,  or  as  in  this  case 
upon  personal  property.  What  is 
forbidden  is,  the  investing  of  the 
money  of  the  bank  in  trading ;  (2) 
there  was  a  sufficient  delivery  and 
change  of  possession  under  the  Bills 
of  Sale  and  Chattel  Mortgage  Act, 
and  therefore  the  mortgage  was  not 
avoided  by  the  omission  to  register  it, 
and 

Quozre — Whether  the  liquidator  of 
a  company  under  the  Winding-up 
Act  of  Canada,  R.  S.  O.  ch.  129,  can 
object  to  the  want  of  registration  or 
other  formal  defects  in  a  chattel 
mortgage  as  an  execution  creditor 
or  subsequent  mortgagee  could  do. 
In  re  Rainy  Lake  Lumber  Go. — 


Stewart  Liquidator  v.  Union  Bank 
of  London,  Canada,  749. 

See  also,  Negligence — Bills  op 
Exchange  and  Promissory  Notes. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

The  Court,  at  the  conclusion  of 
the  argument,  dismissed  an  appeal 
from  the  judgment  of  the  Common 
Pleas  Division  (9  0.  R,  48),  holding 
that  the  instrument  sued  had  never 
been  perfected  or  delivered  as  a 
promissory  note,  and  that  defendant 
was  therefore  not  liable  thereon. 
Brown  v.  Howland,  750. 

See  Estoppel. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

1.  A  chattel  mortgage  to  indemnify 
an  indorser  or  to  secure  the  mort- 
gagee against  liabilities  otherwise 
incurred  for  the  mortgagor,  if  given 
in  good  faith  in  pursuance  of  an  an- 
tecedent absolute  promise,  is  not 
avoided  by  the  Act  relating  to  assign- 
ments and  preferences  by  insolvents, 
merely  because  it  was  not  given 
contemporaneously  with  the  indorse- 
ment or  other  liability. 

The  requirements  of  section  6  of 
the  Chattel  Mortgage  Act,  as  to 
setting  forth  an  agreement  in  the 
mortgage  apply  only  to  mortgages  to 
secure  future  advances  for  the  pur- 
poses therein  mentioned. 

In  the  case  of  a  mortgage  under 
that  section  as  security  against  lia- 
bilities incurred  by  indorsing,  or  in 
any  other  way  ;  all  that  is  necessary 
is  that  the  liability  shall  be  one  not 
extending  for  a  longer  period  than 
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one  year  from  the  date  of  the  mort- 
gage, and  shall  be  sufficiently  des- 
cribed or  identified  therein. 

The  head  note  in  Barber  v.  Mc- 
Pherson,  13  A.  R.  356,  corrected. 

The  reference  in  such  a  mortgage 
to  a  possible  future  renewal  or  ex- 
tension of  the  liability  which  has  not 
been  agreed  for  and  which  the  mort- 
gagee is  not  bound  to  grant,  does  not 
invalidate  the  mortgage  if  in  other 
respects  sufficient.  Embury  v.  West, 
357. 

2.  By  an  ante  nuptial  settlement 
executed  25th  March,  1885,  made 
between  J.  C.  of  the  first  part,  M. 
H.  (the  plaintiff)  his  intended  wife 
of  the  second  part  and  one  M.  of  the 
third  part,  in  consideration  of  the 
intended  marriage  certain  lands  and 
the  goods  in  question  consisting  of 
horses,  cows,  and  several  articles  of 
household  furniture  described  as 
being  in  and  upon  and  around  the 
premises  and  appurtenances  used 
and  occupied  by  the  said  J.  M.  and 
being  city  etc.,  were  conveyed  and 
assigned  to  M.  to  hold  to  the  use  of 
J.  C.  until  the  marriage,  and  there- 
after to  the  use  of  the  plaintiff,  her 
heirs,  executors,  administrators,  and 
assigns. 

The  marriage  took  place  on  the 
27th  of  March.  Within  five  days  from 
the  execution  of  the  assignment  it 
was  duly  registered  in  the  proper 
office  as  a  bill  of  sale.  The  affidavit 
of  bona  fides  was  made  by  the  plain- 
tiff after  the  marriage,  she  being 
described  therein  as  the  bargainee. 

The  goods  were  afterwards  seized 
by  an  execution  creditor  of  the  hus- 
band ;  the  plaintiff  claimed  them  and 
an  interpleader  issue  was  directed 
by  the  High  Court  to  be  tried  in  the 
County  Court. 

At  the  trial  it  was  objected  that 
the  trustee  should-  have  been  the 


claimant  and  plaintiff  in  the  issue, 
and  on  this  ground  judgment  was 
given  for  the  defendant. 

Held,  [reversing  the  judgment  of 
the  Court  below]  that  the  plaintiff's 
beneficial  interest  in  and  possession 
of  the  property  was  sufficient  to 
enable  her  to  maintain  her  claim  in 
the  issue.  Schrceder  v.  Harriott,  28 
L.  T.  N.  S  702  followed :  (2)  That 
the  plaintiff  was  a  person  who,  as* 
bargainee,  might  properly  make  the 
affidavit  of  bona  fides.  (3)  That  the 
goods  were  sufficiently  described  and 
identified. 

Semble,  per  Hagarty,  C.J.O.,  and 
Osler,  J.  A.,  that  a  marriage  con- 
tract or  settlement  in  the  form  of  the 
instrument  in  question,  was  not  a 
sale  of  personal  property  within  the 
Act  and  that  registration  therefore 
was  not  necessary. 

Per  Patterson,  J.  A .  ( 1 )  That  the 
transaction  was  within  the  statute 
and  (2)  that  the  legal  title  to  the 
goods  was  in  the  plaintiff.  Connell 
v.  Hickock,  518. 

See  also  Banks  and  Banking — 
Bills  of  Sale  and  Chattel  Mort- 
gage. 

BOUNDARIES. 

See  Way. 


BRIDGES  OVER  RIVERS  CROSS- 
ING BOUNDARY  LINES. 

See  Municipal  Corporations,  1. 


BROKER. 

Plaintiff  employed  F.  as  his  broker 
to  purchase  shares  in  Federal  Bank 
stock  and  to  carry  the  same  for  him 
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until  1st  December  on  margin,  depo- 
siting with  him  a  large  sum  of  money 
for  that  purpose. 

F.  transferred  his  business  to  the 
defendants  in  July,  and  with  it  paid 
over  to  them  the  whole  of  the  money 
which  had  been  left  in  his  hands  by 
the  plaintiff  and  they  assumed  F.'s 
contract  with  the  latter.  On  the 
10th  of  August  they  informed  him 
of  this  by  letter. 

On  the  12th  October  the  defen- 
dents  called  upon  plaintiff  to  put  up 
$2,000  additional  margin,  the  stock 
having  fallen  in  value,  and  on  default 
they  professed  to  sell  and  represented 
to  him  that  they  had  sold  his  shares 
at  a  loss  and  charged  him  with  the 
difference  thereon — upwards  of  $2,- 
000. 

It  appeared  that  F.  had  never 
bought  shares  for  the  plaintiff ;  that  j 
he  had  not  transferred,  and  that  the  j 
defendants  had  never  received  any  j 
shares  from  him  for  the  plaintiff  j 
The  alleged  sale  of  these  shares  with  j 
the  loss  or  difference  on  which  the  j 
defendants  had  charged  the  plaintiff! 
was  a  mere   pretence,  defendants 
never  having  had  any  shares  of  the 
plaintiff  to  sell,  and  the  broker  with 
whom  they  had  made  the  arrange- 
ment to  become  the  pretended  pur- 
chaser having  bought  none  from 
them. 

Held,  that  the  plaintiff  was  enti- 
tled to  recover  the  money  he  had 
deposited  with  F.,  and  which  the 
defendants  had  received  from  him, 
as  money  had  and  received. 

A  contract  by  a  broker  to  purchase 
stock  for  a  customer  is  not  satisfied 
by  the  broker  holding  himself  liable 
to  account  for  the  market  value  of 
the  stock  when  the  customer  calls 
upon  him  to  do  so  or  then  purchas- 
ing stock  to  comply  with  the  demand. 

If  any  such  custom  existed  among 
brokers,  which  there  was  no  evi- 


dence of  ,  it  would  not  be  binding  on 
the  customer,  unless  he  knew  of  it 
and  specially  submitted  to  its  con- 
dition. 

Judgment  of  the  Court  below 
affirmed.    Sutherland  v.  Cox,  541 . 


BY-LAW. 

See  Street  Railways. 

BY-LAW  TO  ESTABLISH  HIGH- 
WAY. 

See  Way. 


CARRIERS. 

The  defendants,  who  were  carriers 
I  by  water  of  passengers  and  goods, 
j  made  a  special  contract  with  the 
I  Commercial  Travellers'  Association 
!  for  the  season  of  1885,  by  which 
|  members  of  the  Association  were 
|  entitled  to  receive  tickets  for  passage 
j  at  a  reduced  rate  of  fare  upon  cer- 
tain conditions,  one  of  which  was 
expressed  thus  :  "  with  allowance  of 
300  lbs.  of  baggage  free,  but  the 
baggage  must  be  at  the  owner's  risk 
against  all  casualties." 

Held,  upon  the  evidence,  that  the 
agreement  had  been  continued  for, 
and  was  binding  during  the  period 
of  1886. 

In  July,  1886,  the  plaintiff  D.,  a 
commercial  traveller  for  a  jeweller's 
firm,  received  a  ticket  upon  the  above 
condition  for  passage  from  Montreal 
to  Toronto.  He  took  on  board  with 
him  three  trunks,  known  as  com- 
mercial Travellers'  trunks,  exceeding 
the  allowed  weight,  containing  jewel- 
lery, jeweller's  tools,  and  other  valu- 
bles,  the  whole  comprising  the  usual 
outfit  of  a  traveller  for  a  jewellery 
house,  and  valued  at  about  $15,000. 
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The  jury  found  that  the  trunks  did 
not  contain  personal  baggage  but 
goods  and  merchandise,  and  that 
they  were  received  by  the  defendants 
with  knowledge  of  that  fact. 

The  property  was  damaged  by  the 
negligence  of  the  defendants,  but 
they  contended  that  they  were  re- 
lieved from  all  liability  by  the  con- 
ditions of  carriage. 

Held,  [Osler,  J.  A.,  dissenting], 
(1)  that  the  terms  of  the  condition 
protected  the  defendants  from  all 
liability  for  negligence.  The  words 
"  against  all  casualties  "  were  merely 
intended  to  extend  the  meaning  of 
the  term  "  owner's  risk  "  to  all  pos- 
sible contingencies  other  than  wilful 
misconduct  on  the  part  of  the  defen- 
dants. 

(2)  The  goods,  though  in  one  sense 
merchandise,  were  to  be  treated  as 
the  personal  baggage  of  a  person  in 
the  position  of  the  plaintiff  travelling 
with  samples  in  the  course  of  his 
business. 

Per  Osler,  J.  A.  (1)  The  property 
was  not  personal  baggage,  such  as  a 
passenger  was  permitted  to  take  with 
him  without  extra  charge,  but  was 
commercial  travellers'  baggage  or 
merchandise  which  the  company 
would  have  been  entitled  to  charge 
for,  and  for  the  loss  of  which,  even 
in  the  absence  of  conditions,  they 
would  not  have  been  liable,  as  per- 
sonal baggage,  either  at  common  law, 
or  under  the  Act  respecting  carriers 
by  water.    37  Vict.  ch.  25,  sec.  2. 

(2)  That  whatever  might  be  the 
meaning  to  be  attributed  to  ' ' owner's 
risk  "  standing  alone,  the  other  part 
of  the  condition  "against  all  casual- 
ties," qualified  it  by  limiting  the 
risk  assumed  by  the  owner  to  acci- 
dents, which  would  not  include  a 
loss  caused  by  the  negligence  of  the 
defendants, 

Lewis  v.  Great  Western  R.  Co.,  3 


Q.  B.  D.,  195;  Fitzgerald  v.  The 
Grand  Trunk  R.  Co.,  4  A.  R.  601  ; 
Wilson  v.  Xantho,  12  App.  Cas. 
503,  considered. 

The  judgment  of  the  Q.  B.  D.  and 
of  the  trial  Judge  reversed.  Dixon 
v.  The  Richelieu  Navigation  Com- 
pany, 647. 


CASES. 

Ackroyd  in  Re,  1  Ex.  479  referred 
to.] — See  Division  Courts,  3. 

Ames  v.  Birkenhead  Dock  Co.,  20 
Beav.  332,  acted  on.] — See  Receiver. 

Auger  v.  The  Ontario,  Simcoe,  and 
Huron  R.  W.  Co.,  9  C.  P.  165  con- 
sidered.]— See  Railways,  3. 

Barber  v.McPherson,  13  A.  R.  356. 
Head  note  corrected.] — See  Bills  of 
Sale  and  Chattel  Mortgage,  1. 

Brant  v.  Waterloo,  19  U.  C.  R. 
450  approved.] — #ee  Municipal  Cor- 
porations. 

Campbell  v.  The  Great  Western 
R.  W.  Co.,  15  U.  C.  R.  498,  observed 
upon  and  distinguished.] — See  Rail- 
ways, 3. — Negligence. 

Church  v.  Fenton,  28  C.  P.  204, 
approved  of.] — See  Assessment  and 
Taxes,  1. 

Clark  v.  Molyneux,  3  Q.  B.  D. 
235,  referred  to  and  followed.] — See 
Defamation,  4. 

Claxton  v.  Shibley,  10  O.  R.  295, 
dissented  from. J — See  Assessment 
and  Taxes,  1. 

Collins  v.  Bristol  and  Exeter  R. 
W.  Co.  7  H.  L.  Cas.  194  followed.  | 
See  Railways,  2. 
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Deverill  v.  Coe,  11  O.  R.  222,  dis- 
sented from.] — See  Assessment  and 
Taxes,  1. 

Edinburgh  Life  Ins.  Co.  v.  Fergu- 
son, 32  U".  C.  R.  253,  followed.]— 
See  Assessment  and  Taxes,  2. 

Fenelon  Falls  v.  Victoria  R.  W. 
Co.,  29  Gr.  4  approved.] — See  Way. 

Fitzgerald  v.  7'Ae  Grand  Trunk 
R.  W.  Co.,  4  A.  R.  601  considered.] 
See  Carriers. 

Forfar  v.  C&mie,  10  P.  R.  90 
approved.] — See  Division  Courts,  1. 

Glass  v.  Cameron,  9  O.  R.  712, 
considered  and  distinguished.] — See 
Creditors'  Relief  Act. 

Grill  v.  The  General  Iron  Screw 
Colliery  Co.,  L.  R.  1  C.  P.  600,  con- 
sidered.]— See  Carriers. 

Haisley  v.  Somers,  13  O.  R.  605, 
considered.] — See  Assessment  and 
Taxes,  2. 

Hall  v.  Hall,  2  E.  &  A.  539, 
considered.] — See  Assessment  and 
Taxes,  1. 

Hawkins  v.  Gather  cole,  1  Drew  12, 
acted  on.] — See  Attachment  of 
Debts. 

Hutchison  v.  Collier,  27  C.  P.  249, 
-approved  of.] — See  Assessment  and 
Taxes,  1. 

Ings  v.  Bank  of  Prince  Edward, 
11  S.  C.  R.  265,  followed.]— See 
Fraudulent  Preference,  1. 

Kinsey  v.  Roche,  8  P.  R.  5155 
approved.] — *See  Division  Courts,  1. 

Klein  v.  The  Union  Fire  Ins.  Co., 
3  O.  R.  234,  approved  and  distin- 
guished.]— See  Fire  Insurance,  2. 
97 — VOL.  XV.  A.R. 


Laplante  v.  Peterborough,  5  O.  R. 
634,  approved.] — See  Municipal 
Corporations,  4. 

Leaning  v.  Woon,  7  A.  R.  42,  not 
to  be  followed.] — See  Attachment  of 
Debts. 

Lewis  v.  Great  Western  R.  W.  Co., 
3  Q.  B.  D.  195,  considered.]— See 
Carriers. 

Lyttle  v.  Broddy,  10  O.  R.  530, 
dissented  from.] — -See  Assessment 
and  Taxes,  1. 

MacDonald  v.  Boice,  12  Gr.  48, 
considered  and  distinguished.] — See 
Creditors'  Relief  Act. 

Midland  R.  W.  Co.  v.  The  Ontario 
Rolling  Mills  Co.,  10  A.  R.  677, 
followed.] — See  Contract,  1. 

Mitchell  v.  Vandusen,  14  A.  R. 
517,  considered  and  followed.]  See 
Division  Courts,  1. 

Mclntee  v.  McCulloch,  2  E.  &  A. 
390,  referred  to  and  followed.] — See 
Defamation,  4. 

Nickle  v.  Douglas,  37  U.  C.  R.  63, 
followed.] — See  Assessment  and 
Taxes,  2. 

Omnium  Securities  Co.  v.  The 
Canada  Fire  and  Marine  Ins.  Co.  1 
O.  K.  494,  observed  upon.] — See 
Fire  Insurance,  3. 

Ontario  Bank  v.  Kirby,  16  C.  P. 
25  followed.] — See  Division  Courts, 
2. 

Perdue  v.  Chinguacousy,  25  U. 
C.  R.  61,  approved  and  followed.]— 
See  Municipal  Corporations,  3. " 

Schrmder  v.  Harnott,  28  L.  T.  N. 
S.  702  followed.]  —  See  Bills  of 
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Exchange  and  Chattel  Mort- 
gages, 2. 

Sands  v.  Standard  Insurance  Co., 
26  Gr.  113,  27,  Gr.  167,  approved.] 
See  Fire  Insurance,  3. 

Smith  v.  Midland,  4  O.  R.  498, 
dissented  from.] — See  Assessment 
and  Taxes,  1. 

Wannamaker  v.  Green,  10  O.  R. 
547,  approved.] — See  Municipal 
Corporations,  4. 

Wild's  Case,  6  Rep.  1 7,  considered 
and  followed.] — See  Will,  3. 

Wiltsie  v.  Ward,  8  A.  R.  549, 
approved.] — See  Division  Courts,  I. 

Wilson  v.  The  Xantho,  12  App. 
Cas  503 ,  considered.  ]  — See  C arri ers. 

Wood  v.  Dunn,  L.  R.  2  Q.  B.  13, 
considered. — See  Attachment  of 
Debts. 

Yokham  v.  Hall,  13  Gr.  235,  fol- 
lowed.]— See  Assessment  and  Taxes 
2. 


CHATTEL  MORTGAGE. 

[Right  of  Liquidator  to  object 
to  formal  defects  in.] 

See  Banks  and  Banking. 


CHATTEL  MORTGAGE  TO 
SECURE  INDORSEE. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 

COMMERCIAL  TRAVELLER'S 
BAGGAGE. 

See  Carriers. 


COMMON  EMPLOYMENT. 

See  Negligence. 


COMPENSATION. 

See  Railways,  1. 

COMPUTATION  OF  TIME 

See  Municipal  Corporations. 


CONDITION. 

See  Fire  Insurance. 


CONDITION  LIMITING  LIABI- 
LITY OF  RAILWAY. 

See  Railways,  2. 


CONDITION  TO  ABSTAIN  FROM 
INTOXICATING  LIQUORS 
AND  CARD  PLAYING. 

See  Will,  2. 


CONDITIONAL  APPLICATION. 

[for  insurance.] 
See  Life  Insurance. 


CONDITIONS  OF  CONTRACT. 

construction  of. 
See  Railways,  4. 
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CONSTITUTIONAL  LAW. 

In  actions  by  assignees  for  credi- 
tors under  48  Vic.  ch.  26  (O.),  and 
amendments  (now  R.  S.  O.  ch.  124) 
to  impeach  transactions  as  fraudu- 
lent and  void,  under  that  statute, 
the  Court  was  evenly  divided  as  to 
the  constitutional  validity  of  the  Act. 

Per  Hagarty,  C.  J.  O.,  and  Osler, 
J.  A. — The  statute  which  is  one  of 
general  application  for  the  disposi- 
tion of  insolvent  estates  must  be  re- 
garded as  a  whole  and  is  ultra  vires 
as  being  legislation  on  the  subjects 
of  bankruptcy  and  insolvency. 

Per  Burton  and  Patterson,  J  J.  A. 
— The  matters  dealt  with  by  the 
statute  come  clearly  within  the  defi- 
nition of  "  Property  and  civil  rights 
in  the  Province." 

Per  Burton  and  Patterson,  JJ. 
A.,  also,  (in  Clarkson  v.  The  Ontario 
Bank),  sub-sec.  3  of  sec.  3  of  48  Vic. 
ch.  26  (now  repealed)  did  not  vest 
in  an  assignee  the  right  to  maintain 
an  action  to  recover  back  moneys 
paid  by  a  person  in  insolvent  cir- 
cumstances within  one  month  of  an 
assignment  by  him  under  the  Act. 

Per  Burton,  J.  A.  (in  Kennedy  v. 
Freeman),  sec,  2  of  48  Vict.  ch.  26 
(now  R.  S.  O.  ch.  124,  sec.  2),  should 
be  read  as  intended  to  invalidate  any 
act  fraudulent  in  the  sense  of  being 
a  violation  of  the  statute  if  it  has  the 
effect  of  defeating  or  delaying  credi- 
tors or  giving  one  or  more  of  them  a 
preference  over  others. 

Semble,  per  Osler,  J. A.  (in  the 
same  case)  the  meaning  of  sec.  2  is, 
that  when  a  person  is  in  insolvent 
circumstances,  if  either  the  intent  or 
the  effect  of  the  transaction  is  to 
prefer  the  creditor,  that  is  all  that 
is  necessary  to  avoid  it.  Clarkson 
v.  The  Ontario  Bank,  2SJf  ;  Edgar 
v.  The  Central  Bank  oj  Canada,  193; 
Kennedy  v.  Freeman,  216;  Hunter 
v.  Drummond,  166. 


CONTINGENT  INTEREST. 

See  Will,  <fec,  1. 


CONTRACT. 

1.  The  defendant  had  agreed  with 
the  plaintiffs  for  the  erection  by  them 
of  a  house  on  his  land  ;  and  while 
engaged  in  such  work  the  plaintiffs 
alleged  unnecessary  delays  in  then- 
operations  caused,  as  they  said,  by 
the  neglect  of  the  defendant  in  sup- 
plying material  for  the  building  and 
in  the  course  of  a  discussion  the 
defendant  told  the  plaintiffs,  "  If 
you  won't  go  on  with  your  work,  go 
away." 

Held,  that  this  did  not  amount  to 
a  rescinding  of  the  agreement,  and 
that  plaintiffs  were  not  warranted 
in  treating  the  agreement  as  aban- 
doned by  the  defendant,  who  was 
entitled  to  counter-claim  against  the 
plaintiffs  for  the  increased  cost  to 
him  of  finishing  the  building. 

Midland  R.  W.  Co.  v.  Ontario 
Boiling  Mills  Co.,  10  A.  R.  677,  fol- 
lowed. 

Decision  of  Galt,  J.,  14  O.  R. 
reversed.  Clayton  v.  McConnell, 
560. 

2.  The  defendant,  at  the  request  of 
the  local  agent  of  the  plaintiff  com- 
pany, applied  for  a  policy  of  insur- 
ance on  his  life,  and  submitted  to 
the  usual  medical  examination,  at 
the  same  time  telling  the  agent  that 
he  was  not  then  prepared  to  pay  the 
premium.  By  the  application  the 
defendant  agreed  to  accept  the  policy 
when  issued,  and  to  pay  the  premium. 
The  company  accepted  the  applica- 
tion and  sent  the  policy  to  the  agent. 
It  contained  an  express  notice  that 
until  payment  of  the  premium  it 
would  be  considered  void  ;  and  by 
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the  rules  of  the  company  the  agent 
had  no  authority  to  waive  this  con- 
dition. The  agent  called  upon  de- 
fendant with  the  policy,  when  he 
said  he  was  still  unable  to  pay  the 
premium,  but  told  him  to  let  it  lie, 
and  he  would  attend  to  it  in  a  little 
while.  Three  or  four  weeks  after 
this,  and  without  further  communi- 
cation with  defendant,  the  agent 
forwarded  the  policy  to  him  by 
mail. 

The  defendant  took  no  notice  of 
it,  and  the  plaintiffs  brought  this 
action  to  recover  the  premium  as  due 
upon  a  completed  contract  of  insur- 
ance and  a  policy  duly  issued. 

The  jury  found  that  the  defendant 
signed  the  application  not  intending 
to  be  used  as  an  application,  and  on 
the  representation  by  the  agent  that 
it  would  not  be  used  without  his 
consent. 

The  learned  Judge  of  the  County 
Court  set  aside  the  finding  as  being 
against  evidence,  and  directed  a  new 
trial. 

Held,  Per  Hagarty,  C.  J.O.,  that 
there  being  ample  evidence  to  sus- 
tain the  finding  of  the  jury,  and 
none  to  shew  that  the  defendant  had 
finally  assented  to  or  perfected  the 
proposed  insurance  a  new  trial  should 
not  have  been  granted. 

Per  Burton  and  Patterson,  J  J.  A., 
the  action  failed  because  it  was 
brought  upon  an  executed  contract, 
and  there  was  no  completed  contract 
in  fact,  as  it  appeared  by  the  plain- 
tiffs' own  declaration  on  the  face  of 
the  policy  that  it  was  not  to  be  op- 
erative until  payment  of  the  pre- 
mium ;  and  no  waiver  of  that  con- 
dition prior  to  or  contemporaneously 
with  tha  delivery  to  the  defendant 
was  proved. 

Judgment  of  the  County  Court  of 
York  reversed.  Sun  Life  Assurance 
Co.  v.  Page,  660. 


CONTRACT  FOR  BENEFIT  OF 
THIRD  PARTY, 

See  Fire  Insurance.  1. 


CONTRIBUTORY  NEGLIGENCE 

See  Negligence. 


COSTS. 

See  Division  Courts,  1. 


COURT  OF  REVISION,  APPEAL 
FROM  TO  COUNTY  JUDGE. 

See  Assessment  and  Taxes,  3,  4. 


CREDITORS'  RELIEF  ACT. 

1.  Under  an  execution  issued  by 
the  plaintiffs,  the  sheriff,  whilst  such 
execution  was  the  only  one  in  his 
hands,  seized  certain  goods  of  the 
debtor  which  were  claimed  by  D., 
whereupon  an  interpleader  summons 
was  obtained  by  the  sheriff  which 
was  argued  before  the  Chief  J ustice 
of  the  Queen's  Bench  Division  who 
made  an  order  barring  the  claimant 
without  any  issue  being  directed. 
This  order  did  not  state  that  the 
parties  consented  to  a  summary  dis- 
posal of  the  matter  and  the  facts  did 
not  clearly  appear.  The  sheriff  pro- 
ceeded and  sold  the  property  and 
made  an  entry  under  the  Creditors' 
Relief  Act.  The  appellants  and 
several  other  creditors  delivered  cer- 
tificates to  the  sheriff  within  the 
proper  time  who  framed  a  scheme 
for  the  distribution  of  the  money  as 
if  no  interpleader  proceedings  had 
been  had.  On  appeal  from  him  the 
County  Court  Judge  gave  the  whole 
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fund  to  the  plaintiffs  under  sub-sec- 
tion 4  section  3  of  the  Creditors' 
Relief  Act.  On  appeal  from  such 
order  to  this  Court  the  appeal  was 
dismissed,  the  Court  being  equally 
divided. 

Per  Burton  and  Patterson,  JJ. 
A. — As  there  was  a  contest  between 
the  execution  creditor  and  claimant 
and  an  adjudication  in  favor  of  the 
foimer  the  proceeding  which  took 
place  upon  the  interpleader  summons 
came  within  sub-sec.  4  sec.  3  of  this 
Act,  and  entitled  the  plaintiffs  to 
the  whole  proceeds  of  the  property 
and  the  order  appealed  from  was 
correct. 

Per  Hagarty,  C.  J.  O. — The  cir- 
cumstances of  this  case  do  not  bring 
it  within  that  section  and  the  appeal 
should  be  allowed  and  the  moneys 
distributed  as  if  no  interpleader  pro- 
ceedings had  been  taken. 

Per  Osler,  J.  A.  —  The  order  dis- 
posing of  the  interpleader  summons 
was  not  a  proceeding  under  the  In- 
terpleader Act  because  it  did  not 
shew  on  its  face  the  consent  of 
parties  to  the  summary  disposition 
of  the  claim  ;  but  even  if  it  was  an 
interpleader  proceeding  it  was  not 
within  the  mischief  of  the  Act  which 
intended  to  provide  only  for  the  case 
where  an  issue  has  been  directed. 
The  Bank  of  Hamilton  v.  Durrell, 
500. 

2.  One  creditor  cannot  attack  the 
judgment  of  another  and  object  to 
his  sharing  pursuant  to  the  Creditors' 
Relief  Act  in  the  distribution  of 
moneys  levied  by  the  sheriff  under 
executions  in  his  hands,  on  the 
ground  that  the  note  on  which  such 
judgment  was  recovered  was  misdes- 
ctibed,  and  the  date  of  its  maturity 
was  mis-stated  in  the  writ  of  sum- 
mons, in  order  to  obtain  judgment 
earlier  than  could  otherwise  have 


been  done  ;  the  debtor  not  consent- 
ing or  objecting  to  his  recovery. 

Where  the  debt  is  bond  fide  an- 
other creditor  cannot  object  to  the 
judgment  merely  because  there  was. 
a  defence  which  the  debtor  might 
have  set  up  to  the  particular  action, 

Whatever  power  the  Creditors' 
Relief  Act  may  give  to  a  creditor  to 
contest  the  claim  of  another,  it  does 
not  extend  to  the  impeaching  of  a 
judgment  by  a  summary  proceeding 
before  the  County  Judge. 

Order  complained  of  reversed. 
Bowerman  v.  Phillips,  679. 


CRIMINAL  LAW. 

The  defendants  having  been  con- 
victed on  an  indictment  for  a  nuis- 
ance, which  had  been  removed  into 
the  Queen's  Bench  by  certiorari, 
moved  for  a  new  trial,  which  was 
refused. 

Held,  that  no  appeal  would  lie  to 
this  Court  from  the  judgment  refus- 
ing the  new  trial,  and  that  it  could 
make  no  difference  that  the  indict- 
ment had  been  removed  by. certiorari, 
and  tried  on  the  civil  side. 

Regina  v.  Eli,  13  A.  R.  526; 
Regina  v.  Laliberte,  1.  S.  C.  R.  117, 
referred  to. 

Queer  e,  whether  in  any  case  of 
misdemeanor  a  new  trial  can  now  be 
granted,  C.  S.  U.  C.  ch.  12,  112, 
113—32  &  33  Yict.  ch.  29,  sec.  80 
(D.)  Regina  v.  The  Corporation  of 
the  City  of  London,  414. 


CROWN  LANDS. 

Plaintiff  was  a  locatee  of  a  free 
giant  and  homestead  lot  which  at 
the  time  he  located  it,  in  May,  1887, 
was  subject  to  a  regulation  of  an 
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Order  in  Council  of  the  27th  May, 
1869,  providing  that  holders  of  tim- 
ber licenses  should  have  the  right  to 
haul  their  timber  or  logs  over  the 
uncleared  portion  of  airy  land  so 
located,  and  to  make  necessary  roads 
thereon  for  that  purpose,  &c.  The 
patent  in  favor  of  plaintiff  was  issued 
in  June,  1883,  and  contained  only 
the  usual  reservations  of  mines,  min- 
erals, and  navigable  waters.  The 
defendant  was  the  holder  of  a  timber 
license  issued  after  the  date  of  the 
patent,  and  justified  the  trespasses 
complained  of  under  the  authority 
of  the  Order  in  Council. 

Held,  that  the  only  reservations 
or  exceptions  from  the  grant  were 
those  mentioned  in  the  patent,  and 
that  the  plaintiff's  land  was  not  sub- 
ject to  the  regulations  of  the  Order 
in  Council. 

Semble,  that  such  regulations  apply 
only  before  the  issue  of  the  patent 
to  lands  located  under  the  Order  in 
Council,  and  then  only  so  far  as 
rights  of  way,  &c. ,  are  expressly  con- 
ferred upon  the  licensee  by  the  terms 
of  his  license. 

Judgment  of  Q.  B.  D.  affirmed. 
Dunkin  v.  Cockbum,  493. 

DAMAGES. 

See  Contract. 


 ,  SETTING  OFF  INSURANCE 

AGAINST. 

See  Negligence,  2. 


— ,  DATE  AT  WHICH  VALUE 
IS  TO  BE  ASCERTAINED. 

See  Railways,  1. 


DEED  OBTAINED  BY  THREATS 
OF  LEGAL  PROCEEDINGS. 

See  Duress,  1. 


DEFAMATION. 

1.  In  an  action  for  slander  where 
the  defence  was  that  if  the  defendant 
had  spoken  the  words  (which  he 
denied),  the  occasion  was,  a  privi- 
leged one,  there  had  been  two  trials, 
each  resulting  in  a  verdict  for  the 
plaintiff.  The  defendant  moved  for 
a  new  trial  for  misdirection  by  the 
learned  Judge  in  (among  other  re- 
spects) not  fully  explaining  to  the 
jury  that  unless  the  plaintiff  proved 
that  the  words  were  spoken  with 
actual  malice,  he  was  not  entitled 
to  recover  : 

Held,  [affirming  the  judgment  of 
the  Ch.  D.  14  O.  R.  275]  that  tak- 
ing the  charge  as  a  whole,  and  with- 
out laying  undue  stress  upon  isolated 
expressions,  the  jury  had  been  sub- 
stantially told  that  the  occasion  was 
privileged ;  and  that  unless  they 
were  satisfied  that  defendant  had 
abused  the  privilege,  and  availed 
himself  of  it  to  make  the  statement 
maliciously,  they  should  find  for  the 
defendant. 

In  considering  an  objection  for 
misdirection,  the  question  is  not 
whether  every  expression  in  a  charge 
is  perfectly  accurate,  but  whether 
there  is  any  reason  to  believe  that  a 
verdict,  which  is  warranted  by  the 
evidence,  has  been  caused  or  induced 
by  any  erroneous  enunciation  of  the 
law  by  the  Court. 

Per  Patterson,  J,  A. — The  case 
was  one  for  the  application  of  Rule 
311  (Consol.  Rule  791)  as,  if  there 
was  any  misdirection,  it  did  not 
appear  that  substantial  wrong  or  mis- 
carriage had  been  caused  by  it. 
Wells  v.  Lindop,  695. 
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2.  In  an  action  against  a  mercan- 
tile agency  company  the  alleged  libel 
consisted  of  the  publication  among 
the  general  body  of  the  defendants' 
subscribers  of  a  notice  or  circular 
containing  the  words,  after  the  plain- 
tiff's name  :  If  interested  inquire  at 
the  office."  The  defendants  pleaded 
that  the  notice  also  contained  words 
explanatory  of  the  alleged  libel, 
which  should  be  read  in  connection 
therewith,  and  which  had  not  been 
set  out  in  the  statement  of  claim. 
Upon  this  the  plaintifi  took  issue. 

At  the  trial  it  appeared  that  the 
circular  contained  not  only  the  ex- 
pression alleged  in  the  statement  of 
claim,  but  also  a  further  statement  I 
referring  to,  and  explanatory  of  it. 

The  evidence  was  confined  to  the 
effect  and  meaning  of  the  words  set 
out  in  the  statement  of  claim,  not- 
withstanding the  defendants'  objec- 
tion, that  they  could  not  be  severed 
from  the  rest  of  the  circular.  The 
plaintiff  insisted  that  an  amendment 
was  unnecessary,  and  made  no  ap- 
plication to  amend  until  the  jury  had 
retired. 

Held,  that  there  was  a  variance 
between  the  libel  alleged  and  that 
proved,  and  that  as  the  proposed 
amendment  would  have  raised  a  new 
issue  to  which  the  evidence  did  not 
apply  the  plaintiff  should  have  been 
nonsuited.  Todd  v.  Bun,  Wiman  &  \ 
Co.  and  Chapman,  85.  ] 

3.  A  subscriber  to  a  mercantile 
agency  company  applied  to  them  for 
information  as  to  the  standing  of  a 
customer,  and  in  order  to  furnish  it, 
they  requested  a  local  agent  of  theirs 
(the  defendant  0.)  to  advise  them 
confidentially  on  the  subject. 

In  an  action  by  the  customer 
against  the  local  agent  for  an  alleged 
libel  consisting  of  the  information 


given  by  him  to  the  company  in 
answer  to  their  request. 

Held,  that  the  information  having 
been  procured  for  the  purpose  of 
being  communicated  to  a  person  in- 
terested in  making  the  inquiry,  and 
there  being  nothing  in  the  language 
in  excess  of  what  the  defendant 
might  fairly  state,  the  communica- 
tion was  privileged,  and  there  being 
no  proof  of  express  malice  the  plain- 
tiff was  not  entitled  to  recover.  Ib. 

4.  It  is  the  occasion  of  publishing 
the  alleged  libel  which  constitutes 
the  privilege.  Where  privilege  exists 
implied  malice  is  negatived,  and  the 
burden  of  shewing  express  malice  is 
on  the  plaintiff.  The  mere  untruth 
of  the  statement,  unless  coupled  with 
proof,  that  the  defendant  knew  that 
what  he  was  stating  was  untrue,  is 
not  evidence  of  express  malice. 

Semble,  per  Osler,  J.  A.,  a  mer- 
cantile agency  company  have  no 
higher  privilege  for  their  business 
publications  than  other  members  of 
the  community,  and  a  general  publi- 
cation of  libellous  matter  to  all  their 
subscribers  indiscriminately  is  not 
privileged.  Todd  v.  Dun  Wiman  & 
Co.,  and  Chapman,  85. 

Clark  v.  Molyneux,  3  Q.  B.  D. 
235 ;  Mclntee  v.  McCullough,  2  E. 
<fe  A.  390,  referred  to  and  followed. 
Ib. 

I   

DELEGATION  OF  POWER. 

See  Power. 


DEPOSIT  RECEIPT. 

See  Negligence,  3. 
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DESCRIPTION  OF  PROPERTY 
SETTLED. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2. 


DEVIATION  OF  BOUNDARY 
ROAD. 

See  Municipal  Corporations,  3. 


DEVIATION  OF  STREET- 

See  Railway,  1. 


DISCRETION. 

See  Practice. 


DISCRETION  OF  COUNCIL. 

[to  open  original  road  allowance.] 
Ste  Municipal  Corporations,  4. 

DISSOLUTION  [OF  PARTNER- 
SHIP] BY  CONSENT. 

See  Partnership. 


DISTRESS  FOR  PAYMENT  OF 
TAXES. 

See  Assessment  and  Taxes,  1 . 

DIVISION  COURTS. 

1.  The  defendant,  for  valuable  con- 
sideration, executed  a  bond  in  favor  j 
of  the  plaintiff  conditioned  for  the! 
payment  of  I  he  principal  and  interest  j 
secured  by  a  mortgage  executed  by  j 
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the  plaintiff.  The  defendant  having 
made  default  in  payment  of  the  in- 
terest for  four  years,  the  plaintiff 
was  compelled  to  pay  the  arrears 
amounting  in  all,  together  with  in- 
terest on  the  amount  unpaid,  to  $163, 
for  the  recovery  of  which  he  sued 
the  defendant  in  the  County  Court 
when  judgment  was  given  for  that 
sum,  together  with  Division  Court 
costs,  against  which  the  amount  of 
the  defendant's  County  Court  costs 
was  ordered  to  be  set  off. 

Held,  [reversing  the  judgment  of 
the  Court  below]  (1)  that  the  debt 
or  money  demand  arose  from  pay- 
ment of  the  money  by  the  plainthX 
and  the  amount  of  it  was  not  ascer- 
tained by  the  signing  of  the  bond. 
(2)  that  under  the  circumstances  the 
J udge  had  no  discretion  to  refuse 
the  plaintiff,  who  had  been  success- 
ful in  the  litigation,  his  full  County 
Court  costs. 

Mitchell  v.  Vandusen,  14  A.  R. 
517,  considered  and  followed. 

Kinsey  v.  Roche,  8  P.  R.  515  ; 
Wiltsie  v.  Ward,  8  A.  R.  549  ;  For- 
far v.  Climie,  10  P.  R.  90,  approved. 
McDermid  v.  McDermid,  288. 

2.  The  plaintiffs  recovered  judg- 
ment in  the  Division  Court  and  issued 
an  execution  thereon  under  which 
nothing  was  made  and  which  expired 
by  lapse  of  time.  At  the  request  of 
the  plaintiffs'  solicitor  the  bailiff  re- 
turned the  writ  mdla  bona,  although 
it  was  alleged  that  there  were  ^oods 
out  of  which  the  debt  might  have  been 
levied.  Upon  this  return  the  plain- 
tiffs procured  a  transcript  of  their 
Division  Court  judgment  in  regular 
form  and  filed  the  same  in  the  office 
of  the  clerk  of  the  County  Court  and 
sued  out  a  writ  of  fi.  fa.  goods  in 
order  to  obtain  the  benefit  of  the 
provisions  of  the  Creditors'  Relief 
Act. 


DTGEST  OF  CASES. 


XV.] 


DIGEST  OF  CASES. 


777 


The  respondent  S.,  the  holder  of 
a  warrant  of  execution  in  the  Division 
Court,  then  moved  to  set  aside  the 
plaintiffs'  proceedings  and  they  were 
accordingly  set  aside  by  the  County 
Court  Judge  on  the  ground  that  the 
judgment  in  the  Court  was  void, 
being;  founded  on  a  return  to  an 
expired  execution. 

Held,  that  a  return  of  nulla  bona 
wdiere  there  were  goods,  was  no  more 
than  an  irregularity  to  be  complained 
of  by  the  defendant. 

Ontario  Bank  v.  Kirby,  16  C.  P. 
35,  followed. 

Nor  could  a  third  party  object 
that  such  a  return  was  made  at  the 
instance  of  the  solicitor  of  the  plain- 
tiffs. 

Held,  also  [reversing  the  judgment 
of  the  County  Court]  that  a  return 
of  nulla  bona  could  be  properly  made 
after  the  expiration  of  the  writ  and 
that  the  transcript  and  judgment  in 
the  County  Court  founded  thereon 
were  valid  and  regular.  Molsons 
Bank  v.  McMeekin.  Ex  parte  Sloan, 
535. 

3.  In  1887,  the  plaintiffs  sued  the 
council  in  the  Division  Court  for  the 
surplus  rates  received  by  them  in 
1881,  and  recovered  judgment  there- 
for. They  afterwards  brought  this 
action  in  the  County  Court  for  the 
surplus  received  in  the  five  subse- 
quent years.  The  defendants  con- 
tended that  the  claim  was  res 
judicata  by  reason  of  the  judgment 
in  the  Division  Court,  and  also  that 
the  plaintiff's  were  not  entitled  to 
recover,  because  by  suing  in  the 
Division  Court,  for  the  surplus  of 
1881  alone,  they  had  divided  their 
cause  of  action  into  two  or  more  suits 
contrary  to  sec.  77  of  the  Division 
Court  Act,  K  S.  O.  1887,  ch.  51. 

Held,  [reversing  the  judgment  of 
the  County  Court]  (1)  that  the  re- 
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covery  in  the  Division  Court  being 
for  a  wholly  distinct  and  separate 
cause  of  action,  and  not  upon  a  bal- 
ance of  account  under  sec.  77,  or 
after  abandonment  of  the  excess 
under  D.  C.  Rule  No.  8,  was  no  de- 
fence to  an  action  for  the  surplus 
rates  received  by  the  defendants  in 
the  subsequent  years  :  (2)  That  if 
there  had  been  a  splitting  of  the 
cause  of  action  ^ithin  the  mean- 
ing of  the  Act,  by  suing  for  the  sur- 
plus of  one  year  alone,  the  objection 
should  have  been  taken  as  a  defence^ 
or  by  way  of  motion  for  prohibition, 
in  the  first  suit,  and  could  not  be 
pleaded  as  a  bar  to  this  action. 

Semble,  that  the  several  claims 
being  entirely  distinct  and  uncon- 
nected, did  not  form  "  cause  of  one 
action "  so  as  to  come  within  the 
prohibition  of  sec.  77  against  divid- 
ing a  cause  of  action.  Ib. 

Re  Ackroyd,  1  Ex.  479,  referred 
to. 

The  proper  form  of  judgment  in. 
the  Division  Court  when  the  excess, 
is  abandoned  or  the  action  is  for 
balance  of  account  pointed  out.  The 
Public  School  Trustees  of  Section  9 
N ottawasaga  v.  The  Corporation  ojT 
the  Township  oj  Nottauiasaga,  310. 


DOUBLE  ASSESSMENT. 

See  Assessment  and  Taxes,  2. 


DUEESS. 

1.  The  defendanthad  becomeliable 
as  accommodation  indorser  for  the 
husband  of  one  of  the  plaintiffs  who, 
with  his  wife  became  makers  of  a 
joint  note  to  defendant  as  security, 
and  which  it  was  agree  d  should  be 
paid  out  of  the  proceeds  of  certain 
lands  that  had  been  previously  con- 
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veyed  by  the  husband  to  his  wife. 
Instead  of  doing  so,  however,  the 
husband  sold  the  lands,  and  ab- 
sconded, leaving  his  wife  behind. 

The  defendant,  on  learning  this, 
went  to  the  wife  in  a  state  of  excite- 
ment, threatened  to  aid  in  proceed- 
ings criminal  as  well  as  civil  unless 
he  obtained  security,  and  urged  her 
to  procure  her  mother  to  give  secu- 
rity on  a  piece  of  land  belonging  to 
the  latter. 

This,  the  mother,  after  persuasion 
by  the  daughter,  agreed  to  give  the 
defendant,  he  advising  the  plaintiff's 
legal  adviser  should  not  be  consulted, 
and  on  the  evening  of  the  following 
day,  a  deed  absolute  in  form,  was 
executed  by  both  the  mother  and 
daughter,  the  latter  having  dower  in 
the  land,  in  favor  of  the  defendant, 
who,  at  the  mother's  request,  gave  a 
separate  memorandum  of  defeazance. 
There  had  been  no  direct  communi- 
cation between  the  defendant  and 
the  mother ;  nor  were  there  any 
threats  made  or  undue  influence 
apparent  at  the  time  of  execution  of 
the  deed,  both  grantors  being  aware 
that  they  were  giving  security. 

In  an  action  impeaching  this  deed 
as  having  been  obtained  by  threats 
and  undue  influence,  the  trial  Judge 
[Armour,  C.J.]  dismissed  the  action 
with  costs,  which  judgment  was  set 
aside  by  the  Divisional  Court  of  the 
Common  Pleas  Division. 

On  appeal  to  this  Court,  the  judg- 
ment of  the  C.  P.  D.  was  reversed, 
and  the  judgment  of  the  trial  Judge 
restored  with  costs.  Sheard  v.  Laird, 
339. 

2.  The  plaintiff  being  an  agent  for 
the  defendants,  an  agricultural  man- 
ufacturing company,  sold  to  one  S.  a 
mowing  machine  for  $52,  taking  in 
exchange  a  horse,  notwithstanding 
his  instructions  were  to  sell  for 
cash  only.    The  company,  however, 


adopted  the  sale  by  accepting  from 
the  plaintiff  a  chattel  mortgage  on 
the  horse  for  their  claim.  Shortly 
afterwards  the  defendants  becoming 
dissatisfied.  C,  their  general  agent, 
proposed  to  S.  to  return  the  mower 
and  receive  back  the  horse.  This 
being  agreed  to,  C.  saw  the  plaintiff 
and  informed  him  that  he  was  author- 
ized to  take  back  the  horse  to  S.  and 
urged  plaintiff  to  do  so  himself,  or 
allow  him  (C.)  to  do  so. 

S.  at  first  objected,  but  on  being 
threatened  "with  an  action,"  he 
consented,  and  lent  C.  a  horse  and 
buggy,  and  also  a  halter  so  as  to  lead 
the  horse  away.  Subsequently,  on 
the  same  day,  the  plaintiff,  when 
informed  that  the  horse  had  been 
returned  to  S.,  told  C.  that  he  had 
no  right  to  take  back  the  horse,  alleg- 
ing that  he  was  worth  $95,  for  which 
sum  he  brought  this  action  against 
the  defendants. 

At  the  trial  the  jury  found  that 
the  horse  had  been  taken  away 
against  the  will  of  the  plaintiff,  and 
under  a  threat  of  criminal  proceed- 
ings, and  judgment  was  given  in 
favour  of  the  plaintiff  for  $85,  as 
being  the  value  of  the  horse.  The 
County  Judge  refused  to  set  aside 
such  judgment  and  findings. 

Held,  that  there  was  no  evidence 
of  duress  by  threats,  sufficient  to 
avoid  the  plaintiff's  consent  to  return 
the  horse  to  S. 

The  law  as  to  duress  by  threats  of 
imprisonment  considered. 

Judgment  of  Court  below  reversed. 
Piper  v.  Harris  Manufacturing  Co., 
642. 


DUTY  OF  RAILWAY  COMPANY 
AS  REGARDS  ANIMALS 
TRESPASSING-. 

See  Railways,  3. 
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EQUITABLE  EXECUTION. 

After  an  order  to  pay  over  bad 
been  made  upon  a  garnishee  sum- 
mons, but  before  the  property  had 
been  sold  by  the  trustees,  an  order 
for  a  receiver  had  been  obtained  by 
another  judgment  creditor,  under 
which  a  receiver  was  duly  appointed, 
and  notice  thereof  given  to  the  garni- 
shees (the  trustees)  and  the  attaching 
creditor.  Notwithstanding  this  the 
garnishees  subsequently  without  fur- 
ther compulsion  or  threat  of  execu- 
tion paid  the  money  to  the  attaching 
creditor  without  moving  against  the 
attaching  order,  and  without  notice 
to  the  receiver,  or  giving  him  an 
opportunity  of  doing  so  : 

Held,  that  the  equitable  execution 
must  prevail,  and  such  payment  did 
not  discharge  the  garnishees.  The 
effect  of  the  order  for  a  receiver  was 
absolutely  to  preclude  the  judgment 
creditor  from  enforcing  the  order  to 
pay  over  and  the  garnishees  from 
disposing  of  the  money  when  re- 
ceived by  them,  (otherwise  than  by 
paying  it  to  the  receiver),  without 
leave  of  the  Court.  Stuart  v.  Grougli 
et  al,  299. 

EQUITABLE  TITLE. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2. 


ESTOPPEL. 

H.  Y.,  after  having  for  some  time 
-carried  on  business  as  "  The  Hamil- 
ton Cotton  Co."  in  partnership  with 
the  defendants,  retired  from  the 
company  and  entered  their  employ 
as  general  manager,  blank  drafts, 
etc.,  signed  by  the  company  being 
placed  in  his  hands  for  the  financial 
purposes  of  the  company.    In  June, 


1883,  H.  Y.,  for  his  own  purposes, 
drew  in  the  name  of  the  defendants 
on  M.  at  Montreal  for  $2,760,  which 
was  discounted  by  the  plaintiffs,  and 
the  draft  sent  by  them  to  Montreal 
for  accepance,  the  proceeds  being 
first  credited  to  defendants  but  sub- 
sequently to  H.  Y.  The  draft  was 
duly  honored  by  the  drawee,  and 
would  have  matured  on  the  28th  of 
September.  About  a  month  before 
the  maturing  thereof  H.  Y.  waited  on 
the  bank  authorities,  and  requested 
them  to  recall  the  draft,  alleging  that 
the  company  were  settling  with  the 
acceptor.  On  the  same  day  the  soli- 
citor of  the  company  obtained  from 
H.  Y.  an  order  or  letter  addressed 
to  the  defendants,  informing  them 
of  the  fact  of  his  having  so  used  a 
draft  made  in  their  name,  and  re- 
questing them  to  retire  and  charge 
the  same  to  his  account,  and,  as  it 
had  been  discounted  for  his  accom- 
modation and  proceeds  applied  to  his 
own  use,  they  (defendants)  should 
not  pay  any  part  of  it. 

Shortly  afterwards  the  defendants, 
separately,  on  distinct  occasions,  call- 
ed at  the  bank,  defendant  L.  asking 
to  be  shewn  the  draft,  which  was 
handed  to  and  closely  examined  by 
him,  and  when  asked  why  he  was  so 
critical  in  his  examination  answered 
that  the  "  signature  of  J.  M.  Y.  was 
usually  not  so  shaky";  that  he  would 
call  in  a  day  or  two  and  see  if  the 
draft  wa,s  taken  up.  Defendant  J. 
M.  Y.  on  visiting  the  bank  after 
examining  the  draft  very  carefully, 
when  he  was  asked  by  one  of  the 
officers  of  the  institution  if  he  would 
send  a  cheque  for  it,  answered  that 
it  was  too  late  that  day,  but  that  he 
would  send  a  cheque  the  following 
day. 

No  cheque  was  sent,  however,  and 
on  or  about  the  1 3th  of  September 
the  manager  of  the  bank  and  the 
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bank  solicitor  called  to  see  J.  M.  Y. 
and  asked  why  the  cheque  had  not 
been  sent  by  him,  when  he  admitted 
having  promised  to  send  the  same  ; 
that  at  the  time  he  had  thought  he 
would  send  it,  and  could  not  say  why 
it  had  not  been  sent.  He  declined 
to  say  whether  or  not  the  signature 
to  the  draft  was  his.  H.  Y.  subse- 
quently left  the  country. 

The  trial  Judge  found  that  the 
draft  was  a  forgery,  but  the  judg- 
ment was  reversed  by  the  Divisional 
Court  on  the  ground  of  estoppel  by 
conduct  on  the  part  of  the  defendants. 

Held,  (reversing  the  judgment  of 
the  C.  P.  D.,  13  0.  R,  520),  that  the 
defendants  were  not  estopped  from 
setting  up  the  defence  of  forgery. 

Held,  also,  that  the  act  of  forgery 
in  this  transaction  not  being  an  act 
professing  to  have  been  done  for  or 
under  the  authority  of  the  persons 
sought  to  be  charged  was  incapable 
of  ratification. 

Hag  arty,  C.  J.  0.,  dissenting. 
Merchants  Bank  v.  Lucas  et  al,  573. 

See  Negligence,  3. 


EVIDENCE. 

In  an  action  for  not  delivering 
promissory  notes  for  the  price  of  a 
harvesting  machine  as  stipulated  for 
in  a  writing  signed  by  the  defendant 
he  swore  at  the  trial  that  he  never 
agreed  to  give  such  notes  and  that 
by  the  agreement  verbally  entered 
into  by  him  with  plaintiff's  agent  no 
such  stipulation  was  made  and  that 
when  the  writing  was  read  over  by 
the  agent  no  mention  was  made  of 
such  notes  ;  and  defendant  sought  to 
call  witnesses  present  at  the  bargain 
to  prove  these  facts,  but  the  judge 
refused  to  permit  such  evidence  to 
be  given  as  fraud  was  not  set  up  as 


a  defence  ;  and  also  refused  to  allow 
an  amendment  setting  up  such  de- 
fence by  reason  of  which  judgment 
was  entered  against  defendant,  which 
the  Judge  refused  to  set  aside. 

On  appeal,  this  Court,  whilst  ex- 
pressing no  opinion  as  to  the  effect 
the  evidence,  if  given,  ought  to  have 
with  the  jury,  were  of  opinion  it 
ought  to  have  been  submitted  to 
them,  and  if  necessary  for  that  pur- 
pose that  an  amendment  should  have 
been  permitted  at  the  trial.  The 
appeal  was,  therefore,  allowed  with 
costs,  and  a  new  trial  ordered  with- 
out costs.  McPherson  v.  Wilson, 
294. 

EXECUTION. 

See  Creditor's  Relief  Act. 


EXPRESS  MALICE. 

See  Defamation,  4. 


EXPROPRIATION. 

See  Way. 


EXPULSION  OF  PARTNER. 

See  Partnership. 


FIRE  INSURANCE. 

1.  M.,  the  plaintiff,  held  a  mort- 
gage on  a  steam  tug  owned  by  one 
G.,  who  by  arrangement  with  plain- 
tiff, effected  an  insurance  thereon 
for  one  year,  the  policy  issued  for 
which  was  not  under  seal  and  de- 
clared that  '*  loss,  if  any,  payable  to 
M.  as  his  interest  may  appear,"  and 
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further  that  the  company  were  liable 
to  pay  to  the  insured  and  also  to  his 
assigns,  if  the  policy  should  be 
assigned  with  the  consent  of  the 
company,  but  not  otherwise,  all  loss 
or  damage,  «fcc.  The  local  agent  of 
the  company  knew  plaintiff  was 
mortgagee,  handed  him  the  policy, 
and  notified  him  of  the  time  of  its 
expiry  near  the  close  of  the  year, 
whereupon  plaintiff  paid  the  renewal 
premium  for  a  year  and  took  a  receipt 
therefor  in  the  name  of  G.  signed  by 
the  general  agent. 

During  the  currency  of  that  year 
the  tug  was  burned  and  the  company 
refusing  to  pay  plaintiff  the  insur- 
ance, he  sued  therefor  in  his  own 
name.  The  Queen's  Bench  Division 
held  the  action  was  properly  con- 
stituted, and  gave  judgment  in  favor 
of  plaintiff'.  On  appeal  that  judg- 
ment was  affirmed  with  costs,  on  the 
ground  that  the  relation  of  trustee 
and  cestui  que  trust  had  been  created 
between  G.  and  the  plaintiff  in  res- 
pect of  the  policy  moneys,  [Burton, 
J.  A.,  dissenting]. 

One  of  the  conditions  of  the  policy 
was,  that  the  company  should  not  be 
liable  for  any  loss  occurring  while 
petroleum,  rock,  earth,  or  coal  oil, 
burning  fluid,  naphtha  or  any  liquid 
product  thereof  or  any  of  their  con- 
stituent parts  were  stored  or  kept  on 
the  property  insured. 

Held,  [affirming  the  judgment  of 
the  Court  below],  that  the  fact  of 
there  being  a  small  quantity — about 
a  gallon  in  two  small  cans — of  lubri- 
cating oil,  used  for  the  purpose  of 
oiling  the  machinery  was  not  such  a 
storing  of  oil,  &c,  as  was  contem- 
plated by  the  condition.  Mitchell  v. 
City  of  London  Assurance  Co.,  262. 

2.  The  defendants,  in  the  pres- 
cribed manner,  indorsed  upon  the 
plaintiff's  policy  as  an  addition  to 


the  first  statutory  condition,  a  con- 
dition providing  that  any  fraudu- 
lent misrepresentation  in  the  appli- 
cation, or  any  false  or  incorrect  state- 
ment representing  the  title  or  owner- 
ship of  the  applicant,  or  the  conceal- 
ment of  any  mortgage  or  execution 
or  any  incumbrance  on  the  property 
or  on  the  land  on  which  it  was  situate, 
should  avoid  the  policy  unless  the 
directors  in  their  discretion  should 
see  fit  to  waive  the  defect.  In  his 
application  the  plaintiff  stated  that 
the  land  on  which  the  building  pro- 
posed to  be  insured  was  situated  was 
incumbered  by  a  mortgage  for  $1,500, 
but  omitted  to  disclose  that  it  was 
also  charged,  together  with  other 
property,  with  a  small  annuity  in 
favor  of  his  father.  The  omission 
was  not  explained,  but  it  was  not 
attributed  to  any  fraudulent  intent. 

The  defendants  pleaded  that  the 
non-disclosure  of  the  charge  avoided 
the  policy  under  the  first  statutory 
condition,  or  the  above  addition 
thereto. 

The  jury  found  that  the  existence 
of  the  annuity  was  not  material  to 
be  made  known  to  the  defendants. 

Held,  affirming  the  judgment  of 
the  Q.  B.  D.:  (1)  that  the  non-dis- 
closure of  the  annuity  was  the  con- 
cealment of  an  incumbrance  within 
the  meaning  of  the  added  condition. 
(2)  That  the  added  condition  was  not 
a  just  and  reasonable  one  because  it 
was  not  limited  to  such  facts  or 
matters  as  were  material  to  be  made 
known  to  the  company.  (3)  That 
the  Divisional  Court  might  deter- 
mine whether  the  condition  was  a 
just  and  reasonable  one,  and  that  it 
was  not  necessary  that  it  should  first 
have  been  raised  at  the  trial. 

In  the  statutory  declaration  prov- 
ing the  claim  under  the  policy  the 
plaintiff  said  nothing  of  the  annuity 
in  favor  of  his  father.  Defendants 
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failed  to  prove,  and  the  jury  were 
not  asked  to  find  that  the  declaration 
was  fraudulent  in  this  respect. 

Held,  no  defence  under  the  15th 
statutory  condition. 

Semble,  the  first  statutory  condit- 
ion applies  to  matters  of  title  or  in- 
cumbrances, or  relating  to  the 
"moral"  as  well  as  the  "  physical " 
risk  where  the  policy  is  based  upon 
an  application  in  which  the  insured 
is  interrogated  as  to  such  matters. 

Klein  v.  The  Union  Fire  Ins.  Co., 
3  O.  R.,  234,  approved  and  distin- 
guished. 

On  the  argument  of  the  appeal  the 
defendants  for  the  first  time  set  up 
that  by  the  application  the  plaintiff 
had  described  the  building  insured 
as  occupied  by  himself  and  tenants 
as  a  dwelling  house,  thereby  con- 
tracting with  the  defendants  that  it 
was  so  occupied  ;  whereas  in  fact,  it 
was  then  vacant,  and  that  there  being 
thus  an  entire  misdescription  of  the 
subject  matter  of  the  insurance  the 
risk  never  attached.  On  the  plead- 
ings and  at  the  trial  this  misdescrip- 
tion was  relied  upon  merely  as  being 
a  material  misdescription  avoiding 
the  policy  under  the  first  statutory 
condition.  This  issue  was  found  in 
favour  of  the  plaintiff,  it  being  prov- 
ed that  the  policy  had  been  issued 
in  substitution  of  a  former  policy  in 
the  defendant  company,  the  risk  on 
which  they  had  continued  after  ac- 
cepting notice  that  the  building  had 
become  vacant,  and  that  the  appli- 
cation for  the  substituted  policy  had 
been  filled  up  by  their  general  man- 
ager, to  whom  the  plaintiff  had  given 
all  the  information  he  asked  for,  and 
had  told  him  that  the  building  was 
then  unoccupied. 

Held,  that  under  the  circumstances 
the  knowledge  of  their  general  man- 
ager was  the  knowledge  of  the  com- 
pany; that  the  misdescription  was 


immaterial,  and  that  the  defendants, 
could  not  be  permitted  at  that  stage 
of  the  cause  to  shift  their  ground, 
and  set  it  up  as  a  warranty  or  part- 
of  the  contract.  Reddick  v.  Sau- 
geen  Mutual  Fire  Insurance  Co.,  363. 

3.  The  right  of  an  insurance  com- 
pany to  be  subrogated  to  the  mort- 
gage rights  of  the  mortgagee  in  the 
case  of  a  policy  of  insurance  contain- 
ing the  usual  subrogation  clauso 
referred  to  below,  depends  upon 
whether  they  have  a  good  defence 
against  the  claim  of  the  mortgagor, 
who  as  between  himself  and  the  insu- 
rance company  is  the  party  insured. 

The  fourth  statutory  condition 
provides  that  if  the  property  insured 
is  assigned  without  the  written  per- 
mission of  the  company  the  policy 
shall  be  avoided. 

Held,  that  the  assignment  meant 
by  this  condition  is  one  by  which 
the  assignor  divests  himself  of  all 
title  and  interest.  The  condition  is 
directed  against  a  change  of  title, 
not  the  creation  of  an  incumbrance, 
and  therefore  a  mortgage  by  the 
person  named  is  not  a  breach  of  the- 
condition.  Sands  v.  Standard  Ins. 
Co.,  26  Gr.  113,  27  Gr.  127,  ap- 
proved. 

Held,  also,  that  an  agreement  for 
sale  by  the  mortgagees  under  their 
power  of  sale,  which  was  never  car- 
ried out  by  conveyance,  was  not 
within  the  condition. 

After  the  loss  the  insurance  com- 
pany received  certain  proofs  of  loss 
from  the  mortgagees.  They  made  no- 
objection  to  them  for  many  months 
after,  and  gave  no  notice  that  any 
further  proofs  were  required.  Whea 
making  payment  of  the  loss  they 
alleged  that  they  were  entitled  to  bfr 
subrogated  to  the  rights  of  the  mort- 
gagees, and  that  they  objected  to 
recognise  any  claim  on  the  policy  by 
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the  mortgagor,  by  reason  of  non- 
compliance with  the  statutory  con- 
dition as  to  proof  of  loss. 

Held,  that  they  must  be  taken  to 
have  dealt  with  the  mortgagees  as 
agents  of  the  mortgagor,  and  that 
they  had  waived  further  proofs  of 
loss ;  and  that  the  payment  enured 
to  the  benefit  of  the  latter. 

Judgment  of  the  Court  below 
affirmed.  Bull  v.  The  North  British 
Canadian  Investment  Co.  and  The 
Imperial  Fire  Ins.  Co.,  421. 

[Affirmed  by  Supreme  Court  29th  June,  1889. 


FORGERY 

See  Estoppel. 


FRAUD. 

See  Negligence — Evidence. 


FRAUDULENT  PREFERENCE. 

1.  One  Chamberlain  being  in  insol- 
vent circumstances,  and  indebted  to 
K.  in  $120,  was  pressed  by  him  for 
payment  when  he  agreed  to  sell  K. 
a  horse  for  $110,  in  part  payment ; 
and  about  the  15th  of  August,  1885, 
delivered  the  horse  in  pursuance  of 
such  agreement.  K.  kept  possession 
of  and  worked  the  horse  for  one  day, 
and  then  he  lent  him  to  Chamber- 
lain, who  continued  to  use  him  in 
his  business  until  the  early  part  of 
October  following,  when  he  returned 
the  horse  to  K.,  who  thenceforward 
retained  possession  of  him.  On  the 
31st  of  October,  Chamberlain  exe- 
cuted an  assignment  to  the  plaintiff 
in  pursuance  of  the  Act  48  Vict.  ch. 
26  (O.)  respecting  assignments  for 
the  benefit  of  creditors,  which  came 
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into  force  on  the  1st  September, 
1885. 

In  an  action  against  K.  to  recover 
the  horse  on  the  ground  of  fraudu- 
lent preference, 

Held,  affirming  the  judgment  of 
the  Court  below,  that  the  sale  having 
been  made  before  the  Act  came  into 
force,  the  provisions  thereof  did  not 
apply. 

Ings  v.  Bank  of  Prince  Edward 
Island,  11  S.  C.  R.  265,  followed. 

Held,  also,  that  the  sale  was  not 
void,  either  as  a  fraudulent  prefer- 
ence under  R.  S.  O.  ch.  118,  or  for 
!  non-compliance  with   the    Bills  of 
|  Sale  Act.    Coats  v.  Kelly,  81. 

2.  A  man  may  be  deemed  in 
"  insolvent  circumstances,"  within 
the  meaning  of  48  Vict.  ch.  26,  sec. 
2,  if  he  does  not  pay  his  way,  and  is 
unable  to  meet  the  current  demands 
of  creditors,  and  if  he  has  not  the 
means  of  paying  them  in  full  out  of 
his  assets  realized  upon  a  sale  for 
cash  or  its  equivalent, 

Held,  also,  [affirming  the  judgment 
of  the  Ch.  D.,  14  O.  K.  288],  that 
book  debts  are  a  species  of  property 
covered  by  sec.  2  of  the  48  Vict.  ch. 
26  (O.),  and  thai  any  gift,  convey- 
ance, assignment,  transfer  or  delivery 
thereof  by  a  debtor  in  insolvent  cir- 
cumstances is  void. 

Burton,  J.  A.,  dissenting  on  this 
point.     War  nock  v.  Klozpfer,  324. 

3.  The  defendant  who  was  employ- 
ed as  financial  manager  of  a  firm  ad- 
vanced to  them  a  large  sum  of  money 
to  be  repaid  on  his  giving  six  months 
notice  demanding  payment,  on  de- 
fault of  which  the  firm  covenanted 
to  assign  certain  securities.  This 
notice  was  given  on  15th  January 
1885,  but  although  repeated  demands 
for  payment  were  made  by  defen- 
dant nothing  was  done  until  19th 
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December,  1885,  when  a  transfer  to 
him  of  certain  securities  was  made 
by  the  firm  who  within  two  months 
made  an  assignment  under  48  Vict, 
ch.  26  (O.)  which  came  into  force  on 
1st  September,  1885. 

In  an  action  by  the  assignee  under 
that  statute  to  recover  back  the 
amount  realized  from  the  securities, 
it  was 

Held,  that  whether  or  not  the  firm 
were  in  insolvent  circumstances  at 
the  time  of  the  transfer  of  the  secu- 
rities, the  statute  was  not  retrospec- 
tive so  as  to  apply  to  a  transfer  made 
as  this  was  in  pursuance  of  a  pre-ex- 
isting binding  agreement  forvaluatle 
consideration,  and  valid  under  the 
then  state  of  the  law. 

Whether  the  effect  of  the  statute 
is  to  alter  the  law  in  this  respect, 
Queer e.    Glarkson  v.  Sterling,  234. 


FREE  GRANT  AND  HOME- 
STEADS' ACT. 

See  Crown  Lands. 


FRESH  MEAT,  SALE  OF. 

See  Municipal  Corporations,  3. 


GOOD  WILL. 

See  Partnership. 


HIGHWAY— BY-LAW  TO 
ESTABLISH. 

See  Municipal  Corporations,  4. 


HIGHWAYS. 

See  Municipal  Corporations,  2, 
4._Wat. 


HUSBAND  AND  WIFE. 

A  married  woman  carried  on  busi- 
ness in  her  own  name,  the  business 
being  managed  for  her  by  her  hus- 
band. For  the  purpose  of  the  busi- 
ness she  purchased  the  goods  consti- 
tuting her  stock  in  trade,  and  which 
the  vendors  sold  to  her  upon  her 
credit  exclusively,  and  not  to  her 
husband. 

Held,  that  even  though  the  busi- 
ness might  not  be  the  business  of  the 
wife  carried  on  by  her  separately 
from  her  husband,  within  the  mean- 
ing of  section  7,  so  as  to  protect  the 
earnings  from  her  husband's  creditors, 
the  goods  so  sold  to  the  wife  were  her 
own  property,  under  section  5  of  the 
Act,  and  were  not  liable  to  be  taken 
in  execution  at  the  suit  of  the  hus- 
band's creditors. 

Whether  this  would  be  so  with 
regard  to  goods  purchased  and  to  be 
paid  for  out  of  earnings  of  such  a 
business  :  Qucere. 

Judgment  of  the  CP.  D.  affirmed. 
Dominion  Savings  and  Investment 
Society  v.  Kilroy,  487. 


IDENTITY  OF  PARCEL  SOLD 
WITH  THAT  TAXED. 

See  Assessment  and  Taxes,  2. 


IMPEACHING  TAX  SALE,  LIMI- 
TATION OF  TIME  FOR. 

See  Assessment  and  Taxes,  1. 
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INCOMPLETE  INSTRUMENT. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 


INCREASE  IN  VALUE  OWING 
TO  RAILWAY  ITSELF- 

See  Railways,  1. 


INDICTMENT  FOR  NUISANCE. 

See  Criminal  Law. 


INJUNCTION. 

See  Way. 


INSOLVENT  CIRCUMSTANCES. 

See  Fraudulent  Preference,  2. 


INSUFFICIENT  FINDINGS  OF 
JURY. 

See  Jury. 


INTEREST  ABOVE  LEGAL 
RATE. 

See  Mortgage,  1. 


AFTER  MATURITY  OF 
MORTGAGE. 

Ib. 


—  ON  MONEY  PAID  INTO 
COURT. 

lb. 

99 — VOL.  XV.  A.R. 


INTEREST,  CONTINGENT  OR 
VESTED. 

See  Will,  1. 


INTERPLEADER. 

See  Bills  of  Sale  and  Chattel 
Mortgages  —  Creditors'  Relief 
Act. 


JUDGE'S  CHARGE. 

See  Defamation,  1. 


JURISDICTION. 

See  Division  Courts. 


JURISDICTION  TO  ASSESS. 

See  Assessment  and  Taxes,  3,  4. 


JURY. 


Judgment  of  the  Chancery  Divi- 
sion reversed,  and  judgment  to  be 
entered  for  plaintiff  unless  defen- 
dants elected  to  take  a  new  trial. 
St.  Denis  v.  Baxter.  387. 


LIABILITY  OF  COUNTIES  TO 
REPAIR  BRIDGES  IN 
BOUNDARY  ROAD. 

See  Municipal  Corporations,  1. 


LIBEL. 

See  Defamation. 
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LIFE  INSURANCE. 

See  Contract,  2. — Negligence,  2. 
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MEASURE  OF  DAMAGES. 

See  Negligence,  2. 


LIMITATIONS  STATUTE  OF. 

See  Trustee  and  Cestui  que 

TRUST. 


LOSS  PAYABLE  TO  ANOTHER. 

See  Eire  Insurance,  1 . 


MAINTENANCE. 

See  Will,  1. 


MANDAMUS. 

See  Muncipal  Corporations,  2. 


MARGIN,  RIGHT  TO  RECOVER 
BACK. 

See  Broker. 


MARRIAGE  SETTLEMENT  OF 
PERSONAL  PROPERTY. 

See  Bills  op  Sale  and  Chattel 
Mortgages,  2. 


MARRIED  WOMEN'S  ACT. 

See  Husband  and  Wife. 


MERCANTILE  AGENCIES. 

See  Defamation,  2,  3. 


MISDIRECTION  NOT  OCCASION- 
ING SUBSTANTIAL 
MISCARRIAGE. 

See  Defamation,  1. 


MISREPRESENTATION. 

See  Parol  Evidence. 


MORAL  RISK. 

See  Fire  Insurance,  2. 


MORTGAGE. 

1.  By  the  terms  of  a  mortgage  ia 
which  the  principal  was  payable  by 
instalments  interest  was  reserved  afc 
the  rate  of  eight  per  cent,  per  annum 
"  until  payment  in  full." 

Held,  [affirming  the  judgment  of 
Proudfoot,  J.,]  that  these  words  re- 
lated to  the  period  fixed  for  the  pay- 
ment of  principal  and  that  interest 
was  only  recoverable  after  that  time 
as  damages  and  not  by  the  terms  of 
the  contract,  and  that  there  was 
nothing  in  the  circumstances  of  the 
case  to  justify  the  allowance  of  a 
greater  rate  than  legal  interest. 

Semble,  Per  Osler,  J.  A.—  (1} 
Prima  facie  the  rate  stipulated  for  in 
the  contract  up  to  the  time  certain 
may  be  adopted  as  a  reasonable  rate 
to  be  awarded  as  damages  ;  (2)  there 
is  no  distinction  in  principle  in  ascer- 
taining interest  to  be  awarded  aa 
redemption  money,  and  interest  t<> 
be  awarded  as  damages. 
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During  the  progress  of  the  action 
money  had  been  paid  into  Court  by 
the  defendants  which  remained  there 
on  deposit  for  upwards  of  seven 
years  : 

Held ,  [also  affirming  the  judgment 
below]  that  on  taking  the  account 
between  the  parties  the  defendants 
were  liable  to  pay  in  respect  of  this 
sum  the  rate  allowed  upon  the  resi- 
due of  the  principal,  and  was  not 
limited  to  the  rate  allowed  by  the 
Court  on  the  deposit.  Powell  v. 
Peck  et  al.y  138. 

[Followed  in  Grant  y .  People's  Loan,  Court  of 
Appeal  10  Feb.,  1890.] 

2.  Form  of  decree  where  mortgage 
rescinded  after  money  advanced. 
Superior  Loan  and  Savings  Co.  v. 
Lucas,  748. 

See  also  Fire  Insurance. 


MUNICIPAL  ACT. 

See  Municipal  Corporations. 


MUNICIPAL  CORPORATIONS. 

1.  By  R.S.O.  ch.  226,  sec.  635,  sub- 
sec.  2,  it  is  the  duty  of  the  councils 
of  adjoining  counties  to  erect  and 
maintain  bridges  over  rivers  forming 
or  crossing  the  boundary  line  between 
the  two  counties  ;  and  it  is  declared 
that  a  road  which  lies  wholly  or 
partly  between  two  municipalities, 
shall  be  regarded  as  a  boundary  line, 
although  it  may  deviate  so  that  in 
some  place  or  places  it  is  wholly 
within  one  of  the  municipalities. 

The  boundary  line  between  the 
counties  of  Victoria  and  Peter- 
borough, m  part  of  its  course 
formerly  passed  betweeu  the  10th 
concession  of  the  township  of  Veru- 


lam  in  the  former,  and  the  19th 
concession  of  the  township  of  Har- 
vey in  the  latter  county,  the  lots  in 
the  latter  concession  from  1  to  15, 
being  a  range  of  broken  lots  forming 
a  narrow  strip  of  land  fronting  on 
the  west  side  of  I^jgeon  Lake.  By 
42  Vict.  ch.  47,  (O.),  these  lots  were 
detached  from  the  township  of  Har- 
vey and  annexed  to  the  township  of 
Verulam,  from  and  after  the  1st  of 
March,  1880,  for  all  municipal, 
judicial,  electoral,  and  school  pur- 
poses, and  for  the  purpose  of  regis- 
tration of  titles,  as  fully  as  if  the 
same  had  always  formed  part  of  that 
township  ;  and  the  remainder  of  the 
township  of  Harvey  was  entirely 
separated  from  the  parts  so  detached 
for  all  purposes  whatsoever. 

Held,  that  by  force  of  this  Act 
and  of  the  Territorial  Act  R.  S.  O. 
ch.  5,  sec.  10,  Verulam  had  become 
a  township  bordering  on  a  lake,  and 
that  the  boundary  line  between  these 
two  townships  and  consequently  the 
county  boundary  line,  in  front  of  the 
range  of  lots  so  detached,  was  in  the 
middle  of  Pigeon  Lake,  and  no 
longer  on  the  road  allowance  between 
such  lots  and  the  lots  in  the  10th 
concession  of  Verulam. 

Held,  also,  [reversing  the  judgment 
of  Robertson,  J.,]  that  the  road 
on  the  former  county  boundary  line, 
or  on  what  might  have  been  pre- 
viously considered  a  deviation  there- 
from, was  not  a  deviation  within  the 
meaniug  of  sec.  535,  from  the  road 
on  the  boundary  line  between  the 
counties  to  the  north  of  the  range  of 
lots  transferred  to  the  township  of 
Verulam  ;  and,  therefore,  that  the 
duty  of  maintaining  a  bridge  over  a 
river  crossing  the  road  on  the  former 
boundary  line  or  deviation  there- 
from, and  which  was,  wholly  in  the 
county  of  Victoria,  <5  was  east  upon 
that  county  alone  ;  and  that  the  ad~ 
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joining  county  of  Peterborough  was 
not  liable  therefor. 

The  term  "deviation"  is  used  in 
$he  same  sense  in  sections  535,  (2), 
and  538.  Its  meaning  considered, 
and  the  case  of  Brant  v.  Waterloo, 
19  U.  C.  R.  450,  approved.  The 
Corporation  of  the  County  of  Vic- 
toria v.  The  Corporation  of  the 
County  of  Peterborough,  617. 

2.  Municipal  councils  cannot  be 
compelled  by  mandamus  to  open  for 
travel  an  original  road  allowance. 

Whether  they  will  do  so,  is  a 
matter  which  rests  entirely  in  the 
discretion  of  the  council. 

Judgment  of  the  Q.  B.  D.  12  O. 
R.  749,  affirmed  on  this  ground. 

Sees.  524,  531  of  the  Municipal 
Act  considered. 

The  general  duty  to  repair  imposed 
by  the  latter  exists  only  in  regard 
to  travelled  roads,  and  not  to  roads 
"which  have  never  been  opened.  Such 
duty  can  only  be  enforced  by  indict- 
ment, 

Moulton  v.  Haldimand,  12  A.  R. 
503,  on  this  point,  referred  to  and 
followed.  Hislop  v.  The  Township 
of  McGillivray,  687. 

3.  By  section  503,  sub  sec.  6  of 
the  Municipal  Act  of  1883  a  corpor- 
ation has  power  by  by-law  to  prevent 
the  sale  of  fresh  meat  in  quantities 
less  than  a  quarter  carcase  except  by 
a  person  holding  a  license  and  in 
such  place  as  the  council  may  specify, 
and. 

Semble,  per  Osler,  J.  A. — The 
same  construction  would  have  been 
placed  on  the  statute  law  as  it  stood 
before  the  Consolidated  Act  of  1883. 
CMeara  v.  City  of  Ottawa.  75. 

4.  The  Municipal  Act,  sec.  584, 
enacts  that  no  council  shall  pass  a 
by-law  for  establishing  a  public  high- 


way until  written  or  printed  notices 
of  the  intended  by-law  have  been 
posted  up  one  month  previously  in 
six  of  the  most  public  places  in  the 
neighbourhood  of  such  road,  &c. 

The  defendants  on  the  29th  of 
July,  1887,  published  notices  of  their 
intention  to  pass  a  by-law  on  the 
29th  of  August,  1887,  to  open  a 
road  across  nine  lots  in  the  first 
concession  of  the  township.  On  that 
day  the  council  met  and  passed  a  by- 
law establishing  a  road  across  four 
only  of  the  lots  mentioned  in  the 
notice.  The  date  of  putting  up  the 
notice  was  recited  in  the  by-law,  and 
was  admitted  by  the  affidavits  filed 
by  the  defendants  on  shewing  cause 
to  the  motion  to  quash  the  by-law. 

Nothing  had  been  done  under  the 
by-law. 

Held,  that  the  giving  of  the  pre- 
scribed notice  is  a  condition  prece- 
dent to  the  right  of  the  council  to 
pass  such  a  by-law  ;  that  the  month 
is  to  be  computed  exclusive  of  the 
first  and  last  days,  and,  therefore, 
that  a  notice  on  the  29th  of  July  of 
intention  to  pass  a  by-law  on  the  29th 
of  August  was  insufficient. 

Authorities  as  to  computation  of 
time  in  such  a  case  considered. 

Laplante  v.  Peterborough,  5  O.  R. 
634 ;  Wannamaher  v.  Green,  10  O. 
R.  547,  approved. 

Quaere,  whether  the  council  could 
pass  a  by-law  to  open  up  or  establish 
a  road  other  than  the  road  as  de- 
scribed in  the  notice.  Re  Ostrom 
and  the  Corporation  of  the  Township 
of  Sidney,  372. 

5.  An  action  lies  against  a  Munici- 
pal Corporation,where  by  the  means 
of  their  works  in  grading  their  streets 
or  otherwise,  they  cause  water  to  be 
discharged  upon  the  lands  of  a 
neighbouring  proprietor  to  his  dam- 
age, if  by  the  exercise  of  proper 
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care  in  performing  the  work,  such 
injury  might  have  been  avoided. 

The  Corporation  of  Ottawa  in  the 
exercise  of  their  right  to  make  drains 
and  ditches  to  carry  off  surface  water 
from  several  streets  in  the  neigh- 
bourhood of  the  plaintiff's  property 
so  negligently  executed  the  work  as 
to  cause  damage  to  the  plaintiff  by 
the  overflow  of  the  surface  water 
upon  his  lands. 

In  an  action  brought  therefor  the 
learned  Judge  nonsuited  the  plain- 
tiff'. The  nonsuit  was  subsequently 
set  aside  by  order  of  the  Divisional 
Court,  costs  of  the  first  trial  and  of 
the  order  to  be  costs  in  the  cause  to 
the  plaintiff  in  any  event.  On  ap- 
peal to  this  Court  the  judgment  of 
the  Divisional  Court  was  affirmed 
with  costs.  [Burton,  J.  A.,  dissent- 
ing-] 

Per  Burton,  J.  A. — There  w^as  no 
evidence  of  negligence,  and  on  that 
ground  the  nonsuit  should  be  up- 
held. Derinzy  v.  Corporation  of 
Ottawa,  712. 


MUTUAL  INSURANCE  COM- 
PANY. 

See  Assessment  and  Taxes,  3. 


NEGLIGENCE. 

.  1.  While  a  car  of  the  defendants 
in  charge  of  another  servant  of  the 
company,  the  driver  having  tempor- 
arily gone  to  the  rear  of  the  car,  was 
proceeding  westerly  at  a  slow  rate 
along  a.  street  in  the  city  of  T.,  on 
which  they  have  the  right  of  way, 
the  plaintiff',  whose  carriage  whs 
waiting  at  the  kerb  stone,  without 
observing  the  near  approach  of  the 
car  got  into  and  drove  her  carriage 


for  a  short  distance  in  the  same 
direction  as  the  car,  when  she  sud- 
denly turned  north  intending  to 
cross,  but  in  such  close  proximity  to 
the  car  that,  but  for  the  prompt  ac- 
tion of  the  driver  in  charge  in  turn- 
ing his  horse  off  the  track,  the  horse- 
would  have  collided  with  the  plain- 
tiff's carriage  ;  as  it  was,  notwith- 
standing the  brake  wTas  applied  to 
the  car,  the  whiffletree  struck  the 
wheel  of  the  carriage,  which  was  up- 
set, and  the  plaintiff  thrown  to  the 
ground,  and  her  leg  was  fractured. 

In  an  action  for  damages  the  jury 
found  in  favour  of  the  plaintiff,  which 
verdict  the  Divisional  Court  refused 
to  disturb.  On  appeal  this  Court 
[Osler,  J.  A.,  dissenting]  being  of 
opinion  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  de- 
fendants, reversed  the  judgement  of 
the  Q.  B  D.,  and  dismissed  the 
action  with  costs.  Follet  v.  Toronto 
Street  Railway  Company,  336. 

2.  Although  the  right  to  recover 
damages  for  the  death  of  a  relative 
occasioned  by  the  wrongful  act, 
neglect,  or  default  of  another  is, 
under  the  R.  S.  0.  (1887),  ch.  135, 
limited  to  the  actual  pecuniary  loss 
sustained  by  the  plaintiff',  the  amount 
of  a  policy  falling  in  by  the  death,  is 
not  necessarily  to  be  allowed  or  dis- 
allowed in  computing  the  damages. 
It  is  merely  a  circumstance  to  be 
taken  into  consideration  by  the  jury 
on  viewing  the  whole  question  of 
pecuniary  loss  or  gain  in  consequence 
of  the  death. 

The  deceased  was  a  resident  of 
Buffalo,  N.  Y.,  being  at  the  time  of 
his  death,  which  occuned  in  the 
county  of  Lincoln,  Ontario,  not  pos- 
sessed of  any  real  or  personal  pro- 
perty in  the  Province  ;  the  plaintiff 
(his  widow)  obtained  letters  of  ad- 
ministration from  the  Surrogate 
Court  of  York. 
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Held,  the  grant  of  letters  by  the 
Surrogate  Court  of  York  was  valid 
and  effectual,  and, 

Semble,  that  even  if  the  deceased 
had  left  real  or  personal  estate  in 
some  other  county,  the  administra- 
tion obtained  in  York  had  effect 
over  the  personal  estate  of  the  de- 
ceased in  all  parts  of  Ontario  until 
revoked.    [K.  S.  O.  (1877),  ch.  46.] 

Deceased  was  an  express  messen- 
ger, and  as  such  was  being  carried  on 
the  defendants'  train  at  the  time  of 
his  death,  without  a  ticket  or  pay- 
ment of  fare,  under  a  contract  be- 
tween the  defendants  and  the  express 
company. 

Held,  that  the  deceased  being  law- 
fully on  the  train,  the  defendants 
were  liable  for  negligence  in  causing 
his  death. 

Held,  also,  that  the  deceased  was 
servant  of  the  express  company,  and 
was  not  in  any  sense  engaged  in  any 
common  employment  with  the  ser- 
vants of  the  railway  company.  Jen- 
nings v.  The  Grand  Trunk  R.  W. 
Co.,  477. 

3.  The  plaintiff,  a  Norwegian  by 
birth  and  almost  totally  ignorant  of 
the  English  language,  in  September 
1884,  deposited  with  the  defendants 
at  one  of  their  branch  offices  a  sum 
of  money  and  received  from  the  bank 
the  usual  deposit  receipt,  at  the  time 
signing  his  name  on  the  stub  or 
counterfoil  of  the  receipt  for  the 
purpose  of  enabling  the  bank  to 
identify  him  at  any  time  the  money 
might  be  demanded.  For  the  pur- 
pose of  safe  keeping,  plaintiff,  being 
about  to  proceed  to  work  elsewhere, 
left  the  receipt  with  one  S.  S.  About 
seven  months  afterwards  plaintiff 
returned  when  he  was  informed  by 
S.  S.  that  he  had  withdrawn  the 
money  from  the  bank  but  promised 
to  return  it.    The  plaintiff  being 


ignorant  of  the  manner  in  which  the 
money  had  been  paid  out  and  of  his 
rights  as  against  the  defendants  took 
no  steps  whatever  against  them,  and 
S.  S.  absconded  from  the  country  in 
August,  1885,  heavily  indebted.  In 
the  month  of  December  following, 
the  plaintiff  having  been  informed 
as  to  his  rights  against  the  bank 
consulted  a  solicitor  who  undertook 
to  attend  to  the  matter,  but  omitted 
to  take  any  steps,  and  in  the  month 
of  April  following  (1886)  the  plain- 
tiff through  another  solicitor  made  a 
demand  on  the  bank  for  payment 
which  was  refused.  The  demand  so 
made  was  the  first  notice  the  bank 
had  of  the  fraud  which  had  been 
practised  on  them. 

Held,  affirming  the  judgment  of 
the  Chancery  Division  (reported  14 
O.  R.  586)  (1)  that  the  plaintiff  in 
entrusting  the  receipt  to  S.  S.  was 
not  guilty  of  any  act  of  negligence. 
(2)  that  his  delay  in  notifying  the 
defendants  of  the  fraud  perpetrated 
on  them  was  not  a  breach  of  any 
legal  duty  on  his  part  so  as  to  estop 
him  from  recovering  the  amount  of 
his  deposit.  Saderquist  v.  Ontario 
Bank,  609. 

See  also  Carriers — Railways,  2. 


NEW  TRIAL. 

See  Jury. 


NOTICE. 

See  Negligeece,  3. 


NOTICE  OF  BY-LAW  TO  OPEN 
ROAD. 

See  Municipal  Corporations,  4. 
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NOVATION. 

See  Broker — Principal  and 
Surety. 


OBSTRUCTION. 

See  Way. 


ORIGINAL  ROAD  ALLOWANCE. 

See  Municipal  Corporations,  2. 


OWNER'S  RISK  AGAINST  ALL 
CASUALTIES. 

See  Carriers. 

PAROL  EVIDENCE. 

See  Evidence. 


PARTNERSHIP. 

J.  H.  M.  entered  into  partnership 
with  the  defendants  in  the  business 
of  malsters  and  brewers,  contributing 
the  sum  of  $14,071.80,  as  his  share 
of  the  capital  stock,  and  he  and  the 
defendant  H.  each  paid  to  the  defen- 
dant O'K.  $12,500  for  his  good-will 
in  the  business.  One  of  the  stipula- 
tions in  the  partnership  articles  was 
(No.  3)  to  the  effect  that  any  of  the 
partners  improperly  dealing  with  the 
moneys  or  assets  of  the  partnership 
should  be  liable  to  expulsion  from 
the  firm  by  a  simple  notice  from  the 
others  or  other  of  them  to  the  effect 
that  the  partnership  was  at  an  end, 
in  which  case,  by  article  29,  the 
partner  so  expelled  should  not  have 
any  claim  for  good-will  in  the  part- 
nership. 


It  was  shewn  that  J.  H.  M.,  dur- 
ing the  period  that  the  partnership 
had  been  in  existence  (about  seven 
teen  months),  had  been  in  the  habit 
of  lending  the  funds  of  the  firm  to 
his  friends,  and  otherwise  improperly. 
dealing  therewith.  No  notice  was, 
however,  given  expelling  him  from 
the  firm  by  his  partners.  Instead  of 
doing  so,  they  verbally  notified  him 
that  their  partnership  must  cease, 
and  then  served  him  with  a  notice, 
which  was  duly  published,  that  the 
partnership  was  dissolved  by  mutual 
consent. 

J.  H.  M.  at  the  same  time  execu- 
ted a  transfer  of  all  his  interest  in  the 
partnership  business  to  his  mother, 
the  plaintiff,  and  she  sued  for  the 
price  paid  by  him  to  O'K.  for  the 
good-will. 

The  Common  Pleas  Division  (Cam- 
eron, C.J.,  dissenting)  held  the  plain- 
tiff entitled  to  recover  the  sum  so 
paid  \  and  an  appeal  from  such  find- 
ing was,  owing  to  an  equal  division 
of  the  Judges  of  this  Court,  dis- 
missed with  costs. 

Hagarty,  C.  J.  O.,  and  Osler, 
J.  A.,  whilst  agreeing  with  the  other- 
members  of  the  Court  that  dis- 
solution had  not  been  effected  by  a 
notice  of  the  expulsion  of  J.  H.  M. 
under  the  third  clause,  held  that  the 
most  the  plaintiff  was  entitled  to  was 
a  reference  to  inquire  what  was  the 
value  of  the  good- will  of  J.  H.  M. 
in  the  partnership.  Mead  v.  O'Keefe, 
103. 

[Reversed  by  Supreme  Court] 

PATENT. 

See  Crown  Lands. 


PAYMENT  OF  TAXES- 

See  Assessment  and  Taxes,  1,  2. 
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PERSONAL  BAGGAGE. 

See  Carriers. 


PHYSICAL  RISK. 

See  Fire  Insurance,  2. 


PLEADING. 

See  Defamation,  2.  3, 


POSSESSION. 

See& Bills  of  Sale  and  Chattel 
Mortgages,  1. 


POWER  OF  APPOINTMENT. 

By  a  marriage  settlement  lands 
were  conveyed  to  the  rise  of  the  set- 
tlor, the  mother  of  the  intended  hus- 
band, for  life,  and  after  her  death  in 
trust  to  pay  the  rents  to  the  inten- 
ded wife,  and  in  case  of  her  death 
before  her  husband,  upon  certain 
trusts  in  favor  of  the  husband  and 
the  children  of  the  marriage  ;  but  if 
he  should  die  in  her  lifetime,  then  in 
trust  for  such  persons  as  he  by  any 
deed  with  power  of  revocation  and 
new  appointment,  or  by  his  will 
should  direct  or  appoint,  and  in  de- 
fault of  appointment  in  trust  for  his 
right  heirs. 

Before  the  1st  of  January,  1874, 
the  husband  pre  deceased  his  wife 
leaving  no  children.  By  his  will  he 
devised  as  follows  ; 

"  I  give  unto  my  wife  all  my  real 
and  personal  estate  whatever  and 
wheresoever,  to  hold  unto  her  and 
her  heirs,  &c,  absolutely  forever.  I 
do  also  transfer  unto  her  all  the 
powers  vested  in  me  to  bequeath, 


convey,  or  execute  by  will  or  other- 
wise all  or  any  of  the  properties  con- 
veyed to  her  under  the  settlement 
by  Bathsheba  Smith." 

The  settlor  was  then  dead.  The 
wife,  assuming  to  execute  the  power 
contained  in  the  settlement,  by  deed 
not  containing  a  power  of  revoca- 
tion appointed  the  lands  to  her  own 
use  absolutely,  and  then  contracted 
to  sell  a  part  of  them  in  fee. 

Upon  a  case  stated  for  the  opinion 
of  the  Court,  under  the  Vendor  and 
Purchaser  Act,  as  to  whether  a  good 
title  could  be  made  to  the  purchaser, 
it  was  held  by  the  Chancellor  : 

(1)  That  the  power  was  executed 
by  the  will. 

(2)  That  there  was  a  valid  dele- 
gation of  the  power  to  the  wife  by 
the  will. 

(3)  That  the  deed  executed  by  her 
was  not  a  valid  execution  of  the 
power,  because  not  made  with  power 
of  revocation  and  new  appointment ; 
and  that  the  purchaser  could  not  be 
compelled  to  accept  the  title  because 
of  the  revocable  character  of  any 
valid  appointment  by  deed. 

On  appeal  to  this  Court,  Held,  that 
the  donee  could  not  by  his  will  dele- 
gate the  execution  of  the  power  to 
his  wife,  and  therefore  that  she  could 
not,  under  any  circumstances,  make 
a  valid  appointment  thereunder. 

Judgment  of  the  Chancellor  (11 
0.  B.  191)  affirmed  on  this  ground. 
Smith  v.  Chishome,  738. 


PRINCIPAL  AND  SURETY. 

The  plaintiff  indorsed  an  accom- 
modation note  of  N.  as  collateral 
security  for  two  mortgages  on  the 
real  estate  of  N.  in  the  hands  of  one 
B.  amounting  together  to  $7,323.08. 
Subsequently  B.  entered  into  partner- 
ship with  N.,  and  B.  agreed  to  de- 


XV.] 


DIGEST  OF  CASES. 


793 


duct  $1,000  from  his  claim  against' 
N.  on  condition  that  B.  became 
jointly  liable  for  it.  To  effect  this, 
R.  for  the  expressed  consideration  of 
$6,323.08  conveyed  the  mortgage 
property  to  B.  and  N.  and  they 
joined  in  executing  a  mortgage  to  R. 
tor  that  amount  payable  in  two 
years.  In  effecting  this  arrangement 
the  accommodation  note  was  not 
taken  into  account,  and  B.  knew 
nothing  of  it.  Within  a  year  there- 
after, 6.  and  N.  dissolved  partner- 
ship, and,  as  between  themselves,  B. 
agreed  to  pay  R's  claim. 

The  plaintiff  without  any  know- 
ledge that  B.  had  any  connection 
with  the  matter  paid  the  amount  of 
the  accommodation  note  to  R.  who 
gave  credit  to  B,  on  a  settlement  of 
his  indebtedness,  for  the  amount  so 
paid.  On  discovering  the  facts  the 
plaintiff  claimed  from  B.  the  amount 
so  paid  to  R,  on  the  ground  that 
the  plaintiff  had  so  paid  it  as  surety 
for  a  debt  for  which  B.  was  liable 
and  who  received  the  benefit  of  such 
payment  on  the  mortgage  debt. 

Eeld,  (reversing  the  judgment  of 
the  Q.  B.  D.),  that  the  money  was 
paid  to  the  use  of  N.  not  of  B.,  and 
that  plaintiff 's  highest  right  was  to 
be  subrogated  to  the  rights  of  N. 
against  B.  and 

Semble,  the  effect  of  the  dealings 
between  R.  and  B.  and  B.  and  N. 
was  to  discharge  the  plaintiff  from 
all  liability.   Purdom  v.  Nichol,  244. 

[Reversed  on  Appeal  to  the  Supreme  Court.] 

See  also  Division  Courts. 


PRIOR  AGREEMENT  TO  GIVE 
SECURITY. 

See  Fraudulent  Preference,  3. 
100 — VOL.  XV.  A.R. 


PRIVILEGED  COMMUNICATION. 

See  Defamation,  3,  4. 


PROOFS  OF  LOSS. 

See  Eire  Insurance,  3. 

PROPERTY  AND  CIVIL  RIGHTS 
IN  THE  PROVINCE. 

See  Constitutional  Law. 


PUBLIC  SCHOOLS. 

In  each  of  the  years  1881  to  1886 
inclusive,  the  defendants  levied  a 
rate  to  raise  the  sums  required  by 
the  plaintiffs  for  school  purposes. 
The  rate  was  imposed  in  good  faith 
as  being  the  nearest  which  could  be 
struck  in  order  to  insure  the  collec- 
tion of  the  sum  demanded  with  the 
necessary  expenses,  but  in  each  year 
a  small  surplus  was  produced  by  it, 
which  the  council  refused  to  pay 
over  to  the  trustees,  contending  that 
they  were  entitled  to  retain  and 
apply  it  towards  payment  of  any 
sum  which  might  be  demanded  by 
the  trustees  in  a  future  year,  as  in 
the  case  of  an  excess  collected  on  ac- 
count of  a  special  municipal  tax  for 
a  local  object  under  sec.  365  of  the 
Municipal  Act : 

Held,  [affirming  the  judgment  of 
the  County  Court],  that  this  section 
did  not  apply,  and  the  money  having 
been  collected  for  school  purposes 
the  council  was  required  by  the 
statute  to  pay  it  over  to  the  trustees 
in  each  year.  It  was  not  intended 
by  the  Consolidated  Public  Schools 
Act  of  1885,  48  Vic.  ch.  46  ;  R.S.O. 
1887,  ch.  125,  to  alter  the  law  in 
this   respect.     The   Public  School 
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Trustees  of  Section  9,  Nottawasaga  v. 
The  Corporation  of  the  Township  of 
Nottawasaga,  310. 

The  difference  between  the  pow- 
ers of  public  school  trustees  and  of 
the  Roman  Catholic  separate  school 
trustees  to  levy  school  rates  by  their 
own  authority  observed  upon.  The 
Public  School  Trustees  of  Section  No. 
9,  Nottawasaga  v.  The  Corporation 
of  the  Township  of  Nottawasaga,  310. 


QUALIFIED  PRIVILEGE. 

See  Defamation,  3,  4. 


QUASHING  BY-LAW. 

See  Municipal  Corporations. 


QUASHED  ON  GROUND  OF 
DISCRETION. 

The  judgment  of  the  Common 
Pleas  Division  (15  O.  R,  544)  af- 
firmed on  this  ground.  0 'Sullivan 
v.  Lake,  711. 


RAILWAYS. 

1.  Held,  affirming  the  judgment 
of  Ferguson,  J.,  12  O.  R.  624,  that 
in  ascertaining  the  compensation  to 
be  made  to  a  landowner  for  land  ex- 
propriated for  a  railway  under  R.  S. 
C.  ch.  109,  sec.  8,  the  value  of  the 
part  taken  (as  well  as  the  increased 
value  of  the  part  not  taken,  which 
by  sub -sec.  21  is  to  be  set  off)  must 
be  ascertained  with  refereuce  to  the 
date  of  the  deposit  of  the  map  or 
plan  and  book  of  reference,  under 
sub-sec.  1 4,  (or  in  this  case  with 
reference  to  the  date  of  the  notice  or 


determination  to  expropriate)  and 
therefore  such  value  should  include 
an  increase  which  may  have  been 
caused  by,  or  is  owing  to,  the  con- 
templated construction  of  the  rail- 
way. 

Semble,  per  Burton,  J.  A.,  that 
what  is  intended  by  sub-sec.  21  is  a 
direct  or  peculiar  benefit  ac  ruing  to 
the  particular  land  in  question  and 
not  the  general  benefit  to  all  land- 
owners resulting  from  the  construc- 
tion of  the  railway. 

Semble,  per  Osler,  J.  A.  The 
land  in  question  not  having  been 
taken  for  the  purpose  of  the  railway 
strictly,  but,  after  the  same  had  been 
laid  down,  for  the  purpose  of  effect- 
ing a  deviation  in  a  street  in  order 
that  the  railway  might  run  along  the 
original  street,  there  was  no  right  to 
set  off*  the  increased  value  of  the 
land  not  taken,  caused  by  the  con- 
struction of  the  railway.  James  v. 
The  Ontario  and  Quebec  JR.  W.  Co., 
1. 

2.  An  action  to  recover  damages 
for  the  loss  of  goods  consigned  to  be 
carried  by  the  defendants  from  Tor- 
onto to  McGregor  Station,  on  the  C. 
P.  Railway  in  Manitoba,  an  1  for  in- 
jury sustained  by  other  goods  from 
water  and  from  delay  in  transport. 
The  line  of  the  defendants'  ro  id  ex 
tended  as  far  as  Fort  Gratiot,  Michi- 
gan, and  the  goods  were  carried  the 
rest  of  the  way  by  other  companies, 
and  were  damaged  by  the  negligence 
of  one  or  more  of  such  companies. 

The  defendants  sought  to  protect 
themselves  from  liability  by  setting 
up  the  10th  condition  indorsed  on 
the  receipt  given  to  the  plaintiff  for 
the  amount  paid  by  him  for  carriage, 
which  was  as  follows  :  '  Goods  ad- 
dressed to  consignees  at  points  be- 
yond the  places  at  which  the  com- 
pany has  stations,  and  respecting 
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which  no  directions  to  the  contrary 
shall  have  been  received  at  those 
stations,  will  be  forwarded  to  their 
destination  by  public  carrier  or 
otherwise,  as  opportunity  may  offer, 
without  any  claim  for  delay  against 
the  company  for  want  of  opportunity 
to  forward  them  ;  or  they  may,  at 
the  discretion  of  the  company,  be 
suffered  to  remain  on  the  company's 
premises,  or  be  placed  in  shed  or 
warehouse  (if  there  be  such  conven- 
ience for  receiving  the  same)  pend- 
ing communication  with  the  con- 
signees, at  the  risk  of  the  owners  as 
to  damage  thereto  from  any  cause 
whatsoever.  But  the  delivery  of 
the  goods  by  the  company  will  be 
considered  complete,  and  all  respon- 
sibility of  said  company  shall  cease, 
when  such  other  carriers  shall  have 
received  notice  that  said  company  is 
prepared  to  deliver  to  them  the  said 
goods  for  further  conveyance  ;  and  it 
is  expressly  declared  and  agreed  that 
the  said  Grand  Trunk  Railway  Com- 
pany shall  not  be  responsible  for  any 
loss,  misdelivery,  damage,  or  deten- 
tion occuring  after  the  said  goods 
arrive  at  said  stations,  or  places  on 
their  line  nearest  to  the  points  or 
places  which  they  are  consigned  to, 
or  beyond  their  said  limits." 

Held,  that  the  contract  of  the  de- 
fendants was  to  carry  the  goods  to 
McGregor  Station ;  and  in  its  true 
construction,  the  10th  condition  ap- 
plied only  to  the  forwarding  of  the 
goods  to  the  place  to  which  the  de- 
fendants had  contracted  to  carry 
them,  whether  that  was  a  place  on 
the  line  of  the  defendants'  or  a  con- 
necting railway,  and  had  not  the 
effect  of  limiting  the  liability  of  the 
defendants  to  matters  occuring  on 
their  own  line  only. 

Collins  v.  Bristol  and  Exeter  R. 
W.  Co.,  7  H.  L.  Cases,  194,  followed. 


Held,  also,  that  the  provisions  of 
the  Railway  Act,  R.  S.  0.  ch.  109,  sec. 
104,  which  preclude  a  railway  com- 
pany from  relieving  themselves  from 
liability  by  any  notice,  condition,  or 
declaration,  if  the  damage  arises 
from  any  negligence,  omission,  or 
misconduct  of  its  servants,  do  not 
apply  to  a  contract  to  carry  goods 
over  other  lines,  even  though  such 
are  within  the  territorial  jurisdiction 
of  the  Parliament  of  Canada. 

The  judgment  of  the  Q.  B.  D.  (12 
O.  R.  103)  affirmed,  but  on  different 
grounds.  McMillan  v.  The  Grand 
Trunk  Railway  Comjmny,  14. 

3.  By  the  negligence  of  the  plain- 
tiff's servants,  his  horses  escaped 
upon  the  defendants'  line  of  road  at 
a  farm  crossing,  not  far  from  an  open 
overhead  bridge  on  the  track.  Some 
of  them  were  astray  upon  the  track. 
While  being  driven  back  towards 
the  crossing  by  the  persons  in  charge, 
a  train  approached,  which  drew  up 
for  a  time,  the  rear  cars  being  on 
the  crossing,  and  then  the  track 
being  clear  the  engine  driver  sounded 
the  whistle  for  brakes  off,  and  pro- 
ceeded. The  horses,  or  some  of  them, 
had  then  come  nearly  abreast  of  the 
engine,  but,  alarmed  by  the  whistle 
and  motion  of  the  train,  they  turned 
and  ran  on  towards  the  bridge.  They 
got  upon  the  bridge  before  they  could 
be  stopped,  and  some  had  their  legs 
broken  by  getting  them  between  the 
ties,  and  others  jumped  over  the 
sides  and  were  killed  or  injured. 
There  was  ample  space  on  each  side 
of  the  track  by  which  the  horses 
might  have  passed.  There  was  no 
evidence  that  the  engineer  had  acted 
recklessly  or  wantonly  in  proceeding 
with  the  train. 

Held,  (reversing  the  judgment  of 
the  Queen's  Bench  Division),  that 
the  defendants  were  not  liable;  there 
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was  no  evidence  of  negligence  in 
the  manner  in  which  the  train  was 
started  ;  the  defendants  were  using 
their  own  property  as  of  right  and 
in  a  lawful  way,  and  no  duty  was 
cast  upon  the  engineer  to  wait  until 
the  horses  had  been  entirely  driven 
off  their  premises. 

Auger  v.  The  Ontario,  Simcoe,  and 
Huron  R.  W.  Co.,  9  C.  P.  165,  con- 
sidered. 

Campbell  v.  The  Great  Western  R. 
W.  Co.,  15  U.  C.  R  498,  observed 
upon  and  distinguished.  Hurd  v. 
The  Grand  Trunk  R.  W.  Co.,  58. 

4.  The  plaintiff,  with  her  father 
and  brother,  went  some  hours  before 
the  departure  of  the  train  on  which 
she  was  a  passenger,  to  a  ticket  office 
of  the  defendants  in  O.,  in  order  to 
procure  a  ticket  to  W.  and  return. 
The  only  kind  of  return  ticket  issued 
on  the  route,  by  the  defendants,  was 
called  a  land-seeker's  ticket,  for 
which  thirty  dollars  less  than  the 
fare  each  way  separately  was  charged. 
These  tickets  were  not  transferable, 
and  were  subject  to  a  number  of 
conditions  printed  on  them,  among 
which  was  one  limiting  the  baggage 
liability  to  wearing  apparel  not  ex- 
ceeding one  hundred  dollars  in 
value ;  and  another  condition  re- 
quired the  signature  of  the  passenger 
to  the  ticket  for  the  purpose  of 
identification  and  to  prevent  its 
transfer.  The  plaintiff's  brother 
purchased  the  ticket  for  her,  and  at 
his  request  the  time  for  using  it  was 
extended  beyond  the  time  limited 
by  the  ticket.  The  defendants' 
agent  then  asked  for  and  obtained 
plaintiff's  signature  to  the  ticket,  by 
which  she  agreed,  in  consideration 
of  the  reduced  rate,  to  all  its  pro- 
visions, explaining  to  her  that  it 
was  for  the  purpose  of  identification. 
The  plaintiff  did  not  read  the  ticket, 
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having  sore  eyes  at  the  time,  and 
the  agent  did  not  read  or  explain 
the  conditions  to  her  further  than 
that  she  alone  could  use  it. 

On  the  trip  to  W.,  an  accident 
happened  to  the  road-bed  of  the 
defendants'  railway  by  reason  of 
which  the  train  was  overturned, 
and  the  plaintiff's  baggage,  valued 
at  over  one  thousand  dollars,  was 
destroyed  fire.  The  railway  had 
been  constructed  by  the  government 
and  transferred  to  defendants. 
There  were  no  indications  before 
the  accident  of  any  defect  in  the' 
road-bed. 

In  an  action  for  damages  for  such 
loss  the  jury  found  a  verdict  for  the 
full  amount  of  the  alleged  value, 
which  on  application  to  the  Divi- 
sional Court  was  set  aside,  [RdSE, 
J.,  dissenting,]  and  the  action  dis- 
missed with  costs.  On  appeal  to 
this  Court  it  was 

Held,  [by  the  majority  of  the 
Court,]  affirming  the  judgment  of 
the  Court  below,  that  there  was  no 
evidence  of  any  negligence  with 
which  the  defendants  were  charge- 
able. 

Held,  also,  [Burton,  J.  A...  dis7 
sen  ting,]  that,  whether  or  not  the 
plaintiff  signed  the  ticket  or  inform- 
ed herself  of  its  contents,  it  embodi- 
ed the  terms  and  conditions  on 
which  alone  the  defendants  con- 
tracted to  carry  her  and  her  bag- 
gage. 

Per  Burton,  J.A. — The  delivery 
of  the  ticket  with  any  condition,  by 
itself  amounted  only  to  a  proposal 
to  carry  on  certain  terms,  and  until 
brought  to  the  notice  of  the  party 
intended  to  be  bound  was  not  a  con- 
tract. Bate  v.  The  Canadian  Pacific 
Railway,  388. 

|  Reversed  by  Supreme  Court,  29th  June,  1889.] 
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RECEIVER. 

The  effect  of  the  appointment  of 
a  receiver  upon  the  rights  of  an  at- 
taching creditor  considered. 

Hawkins  v.  Gathercole,  1  Drew. 
12 ;  Arties  v.  Birkenhead  Dock  Co., 
20  Beav.  322,  acted  on.  Stuart  v. 
Grough,  299. 


RECTIFICATION  OR  RESCIS- 
SION. 

See  Bills  of  Exchange  and  Pro- 
missory Notes — Mortgage,  2. 


RELATION  BACK  TO  PRIOR 
AGREEMENT. 

See  Fraudulent  Preference. 


RES  JUDICATA. 

See  Division  Courts. 


RENEWALS. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  1. 

RESCISSION  OR  ABANDONMENT 
OF  CONTRACT. 

See  Contract,  1. 


RESERVATION  BY  ORDER  IN 
COUNCIL. 

See  Crown  Lands. 


RESIDENT  AND  NON-RESIDENT 
ROLL. 

See  Assessment  and  Taxes,  1,  2. 


RESTRAINT  ON  ALIENATION. 

See  Will,  3. 


RETURN  OF  NULLA  BONA 
AFTER  EXPIRATION  OF  WRIT. 

See  Division  Courts,  2. 

RETURN  TICKET  AT  REDUCED 
RATE. 

See  Railways,  4. 


RIGHT  OF  SUBSEQUENT  EXECU- 
TION CREDITORS  TO  PARTICI- 
PATE IN  PROCEEDS  OF  EXECU- 
TION. 

See  Creditors'  Relief  Act. 


RIGHT  TO  DISPUTE  VALIDITY 
OF  ASSESSMENT  IN  ACTION. 

See  Assessment  and  Taxes,  4. 


RIGHT  TO  SUE. 

See  Fire  Insurance,  1. 


RISK,  MORAL  OR  PHYSICAL, 

See  Fire  Insurance,  2. 


ROLL-RESIDENT  AND  NON- 
RESIDENT. 

See  Assessment  and  Taexs,  1,  2. 
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SALE  BY  BANK. 

[op  chattels  mortgaged.] 
See  Banks  and  Banking. 


SALE  OF  LAND  FOR  TAXES. 

See  Assessment  and  Taxes,  2. 


SALE  OF  FRESH  MEAT. 

See  Municipal  Corporations,  1. 


SHIPMENT  OF  GOODS  TO  A 
POINT  BEYOND  LINE  OF  RAIL- 
WAY. 

See  Railway  Company,  2. 


SCHOOL  TRUSTEES. 

See  Public  Schools. 


SLANDER. 

See  Defamation. 


SOLICITOR. 

Held,  affirming  the  judgment  of 
the  Q.  B.  D.  [Burton,  J.  A.,  dis- 
senting], that  a  duly  admitted  and 
enrolled  solicitor,  who  does  not  take 
out  his  annual  certificate,  as  such, 
cannot  allow  his  name  to  be  used  in 
legal  proceedings  as  partner  by  a 
firm  of  practising  solicitors  even 
though  he  does  not  derive  any  emolu- 
ment therefrom,  without  rendering 
himself  liable  to  the  fines  and  pen- 
alties imposed  by  R.  S.  O.  ch.  140, 
sees.  20,21.  In  re  MacDougall,  150. 


SPECIAL  CONTRACT. 

See  Carriers. 


SPLITING  CAUSE  OF  ACTION. 

See  Division  Courts,  3. 


STATUTES. 

British  North  America  Act  sec.  91.] — 
See  Constitutional  Law. 

C.  S.  U.  C.  chs.  13,  112,  113.]— See 
Criminal  Law. 

32  and  33  Vict.  ch.  20  sec.  80  (D.) — 
See  Criminal  Law. 

37  Vict.  ch.  25  sec.  2  (C.)-See  Car- 


42  Vict.  ch.  47,  (O).]— See  Municipal 
Corporations. 

48  Vict.  ch.  26  {0).]—See  Fraudulent 
Preference.  "\ 

R.  S.  C.  ch.  109.]— See  Railways,  &c 

R.  S.  O.  ch.  46.] — See  Negligence,  2. 

R.  S.  O.  ch.  50.]— See  Negligence. 

R.  S.  O.  ch.  51,  sees.  70,  220,  223,  224, 
226.  '[—See  Division  Courts. 

R.  S.  O.  ch.  125,  sees.  5;i.]~See  Hus- 
band and  Wife. 

R.  S.  O.  ch.  135.]— See  Negligence.  2. 

R.  S.  0.  ch.  140.]— £e«  Solicitor. 

R.  S.  O.  ch.  180,  sees.  137,  155.]— Set 
Assessment  and  Taxes,  1. 

R.  S.  O.  ch.  184,  sec.  546.]— See  Muni- 
cipal Corporations. 

R.  S.  0.  1887,  ch.  24.]— See  Crown 
Lands. 

R.  S.  O.  (1887)  ch.  47  sees.  163,  165, 
166,  168,  221.]— See  Division  Courts, 
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R.  S.  0.  (1887)  ch.  65.]— See  Creditors' 
Relief  Act. 

R.  S.  0.  (1887)  ch.  180  sees.  114,  129, 
130, 131.  155,  156.]— See  Assessment  and 
Taxes. 

R.  S.  0.  (1887)  ch.  193,  sees.  34,  35.]— 
See  Assessmknt  and  Taxes. 

Municipal  Act,  1883,  sec.  503,  sub-sec. 
6. — See  Municipal  Corporations,  3. 


STATUTE  LABOUR. 

See  Assessment  and  Taxes — Way. 


STATUTE  OF  LIMITATIONS. 

See  Trustee  and  Cestui  que  Trust. 


STATUTORY  CONDITIONS. 

See  Fire  Insurance,  2. 


STREET,  CAR  DAMAGE  BY. 

See  Negligence,  1. 


STREET,  DEVIATION  OF. 

See  Eailway,  1. 


STREET  RAILWAYS. 

•In  1 86 1  an  agreement  was  entered 
into  between  the  plaintiffs  and  cer- 
tain parties  for  the  construction  and 
operation  of  street  railways  in  the 
City  of  Toronto,  in  which  they  agreed 
to  construct  the  lines  of  road  speci- 
fied from  time  to  time,  and  that 
they  would  at  all  times  employ  care- 
ful, sober  and  civil  agents,  conduct- 


ors and  drivers  to  take  charge  of  the 
cars  upon  the  said  railways,  and  that 
they  and  their  agents,  conductors, 
drivers,  and  servants  would  at  all 
times  *  *  operate  the  said  rail- 
way, and  cause  the  same  to  be 
worked  under  such  regulations  as 
the  common  council  of  the  City  of 
Toronto  might  deem  necessary  and 
requisite  for  the  protection  of  the 
persons  and  property  of  the  public, 
and  provided  such  regulations  should 
not  infringe  upon  the  privileges 
granted  by  the  agreement.  Subse- 
quently the  priviliges  so  conferred 
upon  those  persons  were  assigned  to 
the  defendants  who  continued  to 
work  several  railways,  and  after 
some  years  introduced  for  use  there- 
on smaller  cars,  drawn  by  one  in- 
stead of  two  horses  as  had  been  done 
previously,  and  with  only  one  man 
in  charge  instead  of  two,  as  on  the 
larger  cars. 

In  1852  the  council  of  the  city 
passed  a  by-law  (No.  1264),  pro- 
hibiting the  operation  of  any  cars 
within  the  city  limits  without  two 
men  in  charge,  one  as  driver,  the 
other  as  conductor.  The  defendants 
refused  to  conform  to  this  by-law, 
and  this  action  was  brought  to  com- 
pel them  to  do  so,  the  agreement  of 
1861  being  relied  on  as  warranting 
that  relief. 

Held,  [reversing  the  judgment  of 
the  Court  below],  Osler,  J.  A.,  dis- 
senting. (1.)  That  the  by-law  in 
question  was  not  within  the  terms 
of  the  agreement,  and  that  it  was 
therefore  ultra  vires.  (2.)  That  the 
by-law  was  also  invalid  as  it  was  an 
invasion  of  the  domestic  concerns  of 
the  company.  The  Corporation  of 
the  City  of  Toronto  v.  The  Toronto 
Street  Railway  Company,  30. 

See  also  Negligence,  1. 
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SUBROGATION. 

See  Principal  and  Surety. 


SUBROGATION  CLAUSE. 

See  Fire  Insurance,  3. 


SUBSEQUENT  EXECUTION 
CREDITORS. 

See  Creditors'  Relief  Act. 


SURFACE  WATER. 

See  Municipal  Corporations,  5. 


SURROGATE  COURT,  EFFECT 
OF  GRANT  BY. 

See  Negligence,  2. 


TAX  SALE. 

See  Assessment  and  Taxes,  1,  2,  3. 


 ,  INVALIDITY  OF. 

See  Assessment  and  Taxes,  1,  2. 


TERRITORIAL  ACT  R.  S.  0-  CH.  5. 

See  Municipal  Corporations,  1. 


THIRD  PARTY  ATTACKING 
JUDGMENT  OF  ANOTHER. 

See  Creditors'  Relief  Act,  2. 
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THIRD  PARTY  MOVING  TO  SET 
ASIDE  JUDGMENT. 

See  Division  Courts,  2. 


THIRD  TRIAL. 

See  Defamation,  1. 


TIME,  COMPUTATION  OF. 

See  Municipal  Corporations,  4. 


TITLE. 

See  Fire  Insurance,  2. 


TOWNSHIP  FRONTING  ON 
LAKE. 

See  Municipal  Corporations,  1. 


TRANSCRIPT  OF  JUDGMENT  TO 
COUNTY  COURT. 

•See  Division  Courts,  2. 


TRESPASS. 

See  Crown  Lands. 


TROVER. 

See  Duress,  2. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

In  1877,  defendant  B.,  who  was 
engaged  in  a  general  business  col- 
lecting and  investing  money,  having 
become   aware   that  plaintiff  held 
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some  promissory  notes  of  one  F.  for 
whom  B.  was  effecting  a  loan,  sug- 
gested that  plaintiff  should  hand 
over  the  notes  to  him  as  money  was 
going  through  his  hands  for  F.  and 
that  he  would  collect  them  and  save 
the  amount  for  herself  and  children. 
Plaintiff  having  acted  on  such  sug- 
gestion and  the  money  having  been 
received  by  B.  in  that  year  was  re- 
tained by  him  until  1886  when  he 
became  insolvent  and  made  an 
assignment  under  the  Act  to  trus- 
tees, who  in  distributing  the  assets 
refused  to  recognise  the  plaintiff's 
claim,  and  pleaded  the  statute  of 
limitations  to  an  action  brought  to 
enforce  payment. 

Held,  reversing  the  judgment  of 
the  Chancery  Division  (13  O.  R. 
173)  that  the  transaction  created  the 
relation  of  trustee  and  cestui  que 
trust  between  the  plaintiff  and  B., 
and  that  the  right  to  recover  from 
B.'s  estate  was  not  barred  by  the 
lapse  of  time.  Coyne  v.  Broddy  et 
al,  159. 


ULTRA  VIRES. 

See  Street  Railways. 


UNCERTIFICATED  SOLICITOR. 

[allowing  his  name  to  be  used.] 
See  Soiigitor. 


UNDUE  INFLUENCE. 

See  Duress*  1. 


VALIDITY  OF  CONDITIONS. 

See  Will,  2. 
101— VOL.  XV.  A.R. 


VARIANCE. 

See  Defamation,  2. 


!  VENDOR  AND  PURCHASER. 

See  Power  of  Appointment. 


VESTED  INTEREST. 

See  Will,  1. 


WAIVER. 

See  Fire  Insurance,  3. 


WAIVER  OF  CONDITION. 

[as  to  payment  of  premium.] 
See  Contract,  2. 


WAY. 

It  is  essential  to  the  validity  of  a 
by-law  to  expropriate  land  for  the 
purpose  of  establishing  and  laying 
out  a  highway,  that  the  course, 
boundary,  and  width  of  such  high- 
way should  be  capable  of  being  ascer- 
tained from  the  by-law  itself  or  from 
some  document  or  description  re- 
ferred to  by  it,  which  may  be  treated 
as  incorporated  therewith ;  failing 
this  the  by-law  is  necessarily  in- 
operative and  void. 

In  an  action  by  a  municipal  cor- 
poration to  restrain  the  owner  of 
land  from  obstructing  an  alleged  pub- 
lic highway  over  his  land,  the  onus 
of  proving  the  existence  of  such 
highway  rests  on  the  plaintiffs  :  and 
where  the  road  in  question,  the  land 
for  which  had  not  been  expropriated* 
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was  described  as  being  "  A  road  on 
the  boundary  between  the  11th  and 
12th  concessions  of  the  said  township 
from  the  line  between  lot  No.  30  and 
lot  No.  31,  to  the  line  between  lot 
No.  35  and  lot  No.  36,"  no  survey 
or  other  description  of  the  road  being 
referred  to  in  the  by-law  passed  for 
the  purpose  of  opening  up  the  same, 
and  no  sufficient  evidence  having 
been  given  of  the  performance  of 
statute  labour  on  the  line  of  road,  it 
was 

Held,  [affirming  the  judgment  of 
the  C.  P.  D.  12  O.  R  297]  that  the 
plaintiffs  had  failed  in  shewing  that 
the  road  as  claimed  by  them  had 
been  duly  established  as  a  public 
highway. 

Semble,  the  land  for  a  road  not 
having  been  expropriated  the  mere 
expenditure  of  public  money  in  open- 
ing it,  and  the  performance  of  statute 
labor  upon  it,  does  not  make  it  a 
highway. 

An  action  for  an  injunction  may 
be  maintained  by  a  municipality  to 
restrain  the  obstruction  of  a  high- 
way. They  are  not  confined  to  the 
remedy  by  indictment ;  Fenelon 
Falls  v.  Victoria  R.  W.  Co.,  29  Gr. 
4,  approved  of.  St.  Vincent  v. 
Greenfield,  567. 


WIFE'S  SEPARATE  PROPERTY. 

See  Husband  and  Wife. 


WILL,  CONSTRUCTION  OF. 

1.  The  testator  made  a  residuary 
devise  of  real  estate  to  his  executors, 
in  trust  for  his  four  children,  "  until 
they,  or  the  survivor  or  survivors  of 
them,  shall  have  attained  the  age  of 
twenty-one  years,  said  real  estate  to 
be  divided  amongst  the  said  four 


children,  share  and  share  alike,  and 
in  case  any  of  them  shall  have  died, 
| leaving  issue,  the  said  issue  shall 
!  take  the  share  which  otherwise  would 
ihave  gone  to  his, her,  or  their  parent." 
The  will  also  directed  the  said  four 
children  should  be  maintained  and 
educated  out  of  the  income  of  such 
property  during  their  minority,  and 
the  surplus  to  be  invested  during 
!  such  their  minority,  and  upon  the 
youngest,  or  the  survivor  or  survi- 
vors of  them,  attaining  twenty-one 
to  divide  the  personal  estate  share 
and  share  alike.  And  upon  any  of 
the  children  attaining  twenty-one, 
the  executors  were  directed  to  ad- 
vance such  sum  as  might  be  neces- 
sary to  establish  such  child  in  busi- 
ness, &c.  And  all  the  residue  of  his 
personal  estate  was  to  be  held  by  his 
executors  and  divided  at  the  same 
time  as  the  lands. 

Held,  (1)  [affirming  the  judgment 
of  the  Court  below],  that  one  of  the 
sons,  who  had  attained  twenty-one, 
was  not  entitled  to  maintenance  out 
of  the  estate. 

Held,  (2)  [varying  the  same  judg- 
ment], that  the  four  children  took 
vested  and  not  contingent  interests 
in  the  residuary  real  and  personal 
estates,  the  interest  in  the  real  estate 
being  liable  to  be  defeated  as  to  any 
one  or  more  of  them,  upon  the  con- 
dition subsequent  of  death  before 
partition  leaving  issue,  in  which 
event  the  share  of  the  deceased  would 
go  over  to  the  issue.  Ryan  v. 
Gooley,  379. 

2.  A  testator  devised  to  his  wife  for 
life  the  south  half  of  lot  6,  and 
then  as  follows  :  "  I  give  and  de- 
vise to  my  son  Michael,  after  the 
death  of  his  mother,  the  use  of  the 
said  south  half  lot  6,  subject  to  the 
following  conditions  :  (1)  That  he 
totally   abstain  from  intoxicating 
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liquors  and  card  playing  *  *  ten 
years  after  the  death  of  his  mother, 
should  he  fulfil  these  above  men- 
tioned conditions,  I  give  and  devise 
to  him  to  hold  to  his  heirs  and  as- 
signs forever  the  said  lot.  Should 
my  said  son  Michael  not  fill  to  the 
letter  these  conditions,  then  he  shall 
have  no  right  or  title  to  the  use  of 
the  said  property  during  or  after  his 
mother's  lifetime ;  but  I  will  and 
bequeath  the  said  half  lot  6  to  my 
^grandson  James  Dunn,  to  hold  to 
his  heirs  and  assigns  forever." 

Michael  died  in  1886,  five  years 
after  the  testator's  widow.  He  had 
not  been  a  total  abstainer  at  any 
time  after  his  father's  death,  which 
took  place  in  1872.  On  the  con- 
trary, it  was  shewn  he  had  been  an 
habitual  drinker. 

Held,  affirming  the  judgment  of 
the  Queen's  Bench  Division  (13  O. 
It.  267)  that  the  condition  was  valid 
in  law ;  that  it  had  beert  broken, 
and  that  in  consequence  the  devise 
in  favour  of  the  testator's  grandson 
took  effect. 

Such  a  condition  could  not  fairly 
be  interpreted  to  preclude  the  use  of 
intoxicants  for  bona  fide  medicinal 
^purposes.    Jordan  v.  Dunn,  744. 

3.  By  her  will  the  testatrix  devised 
as  follows  :  "  I  give  and  devise  to  my 
beloved  children  A.  P.  [her  son]  and 
M.  P.  [his  wife]  and  to  their  children 
and  children's  children  forever  all 
and  singular  lot  15  *  *  Pro- 
vided always,  that  the  aforesaid  A .  P. 
or  M.  P.  shall  not  be  at  liberty  at  any 
time  or  for  any  purpose  to  convey  or 
dispose  of  [said  lot]  as  it  is  my  will 
that  the  same  be  entailed  for  the  bene- 
fit of  their  children" 

The  residue  of  her  estate  the  tes- 
tatrix devised  to  her  daughter-in-law 
the  said  M.  P. 


Held,  that  upon  the  true  construc- 
tion of  the  will  A.  P.  and  M.  P,  took 
only  an  estate  by  entireties  for  their 
lives  and  the  life  of  the  survivor  of 
them. 

Held,  also  that  they  did  not  take 
an  ultimate  remainder  in  fee,  expec- 
tant on  any  estate  tail  given  to  the 
children,  and  that  under  48  Vict.  ch. 
13,  sec.  5,  (K,  S.  O.  1887,  ch.  44, 
sec.  52,  sub-sec.  5)  it  was  the  duty 
of  the  Court  to  make  a  declaratory 
decree  as  to  this  in  order  to  answer 
as  to  the  whole  estate  taken  by  the 
parents. 

Held,  also,  that  a  mortgage  by  A. 
P.  and  M.  P.  was  valid,  and  bound 
their  life  estate  in  the  land,  notwith- 
standing the  attempted  restraint  on 
alienation. 

Semble,  that  the  children  took  an 
estate  tail,  but  the  special  case  which 
was  stated  for  the  opinion  of  the 
Court,  did  not  require  this  to  be  de- 
clared. 

The  judgment  of  the  Q.  B.  D. 
affirmed  with  a  variation.  Peter- 
borough Peal  Estate  Go.  v.  Patter- 
son, 751. 

See,  also,  Power  of  Appointment. 


WRITTEN  AGREEMENT 

See  Evidence. 


YONGE  STREET. 

The  macadamized  toll  road  known 
as  Yonge  street,  formerly  a  provin- 
cial public  work,  was,  in  1855,  by 
Act  of  the  Legislature  and  order  in 
Council,  vested  in  and  acquired  by 
the  county  of  York.  The  order  in 
Council  described  it  as  M  the  macada- 
mized toll  road  running  northerly 
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from  the  liberties  of  the  city  of 
Toronto  to  the  village  of  St.  Albans 
(Holland  Landicg),  known  as  Yonge 
street  or  the  North  Toronto  Road 
to  Holland  Landing,"  etc. 

One  of  the  conditions  of  sale  was, 
that  the  road  should  be  kept  in 
thorough  repair  by  the  county. 

The  roadway  intended  for  and 
used  by  travellers  was  a  macada- 
mised road  of  the  width  of  30  feet, 
arid  was  not  in  any  way  out  of  re- 
pair, and  was  at  the  place  where  an 
accident  occurred  in  all  respects 
exactly  as  it  was  when  transferred 
by  the  Government  to  the  county. 

The  plaintiff,  when  turning  out  of 
a  side  road,  in  order  to  reach  an 
hotel  which  stood  near  the  side  of 
Yonge  street,  drove  along  part  of 
the  original  allowance  for  road  on 
which  the  toll  road  was  constructed, 
but  which  had  never  been  opened 
for  travel  by  the  defendants,  and 
was  used  merely  as  an  approach  to 
this  hotel.    In  doing  so,  the  night 


being  dark,  the  plaintiff  missed  the 
way  leading  to  the  hotel,  ran  against 
some  obstruction,  and  was,  with  his 
buggy,  thrown  down  a  cutting  or 
embankment  into  the  toll  road  and 
was  injured. 

Held,  (reversing  the  judgment  of 
the  Court  below)  that  there  was  no 
evidence  of  negligence,  and  that  the 
defendants  were  not  liable.  The 
plaintiff  had  not  been  invited  to  use 
the  travelled  way  to  the  hotel  as- 
part  of  the  toll  road,  and  the  acci- 
dent had  not  happened  on  any  part 
of  the  toll  road,  or  in  consequence 
of  that  road  being  out  of  repair. 
Steele  v.  York,  666. 


YORK,  THE  LIABILITY  OP  THE 
COUNTY  OF-FOR  ACCIDENTS 
NOT  OCCURRING  ON  THE  MA- 
CADAMIZED TOLL  ROAD. 

See  Yonge  Street. 
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